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PA3JIEJI XI. OPUANYECKHUE HAYKHN

Kymnapes 1.0., MuneBckunii A.A.
IIpaBoBbIe acneKThl NPU3HAHUSA NPABA COOCTBEHHOCTH HA JKUJI0€ IOMeIleHue
32 YJIEHOM >KMJIMIIHO-CTPOUTEIbHOI0 KOOIlepaTuBa

bencopoockuii cocyoapcmeennulil HAYUOHATbHBIU UCCIE008AMENLCKULL YHUBEPCUMEM
(Poccust, Beneopoo)
doi: 10.18411/trnio-04-2025-124

Hayunwiii pykosooumens. Hxoenee B.H.

AHHOTALUSA

B nanHoii paboTe rccineayoTcs MpaBoBbIe aCMEKThI IPU3HAHUS MpaBa COOCTBEHHOCTH 3a
YICHOM O KWJIMITHO-CTPOUTEIBHOTO KoomepartruBa. KUIUIIHO-CTPOUTENBHBIN KOOIEpPaTHB,
IpeacTaBisis cob0il popMy OObEIMHEHUS TPaKIAaH B LIEISIX KOJUIEKTUBHOTO CTPOMTENbCTBA U
PEKOHCTPYKIIMH >KWJIBIX TMOMEIIEHUH, B Ka4yeCTBE CBOCH LIEIM MPECIEAYyeT YAOBICTBOPCHUE
NOTPEOHOCTEN TpaKIaH B KUIIbE, a TAKKE YIPABICHUS MHOTOKBAPTUPHBIM ToMOM. HecmoTpst
Ha OONIMPHYIO 3aKOHOJATEIbHYIO 0a3y, peryaupyomyro aesrenbHocth JKCK, Ha mpakTuke
SBJISIIOTCSI HEPEIKUMU CITydau MPU3HAHUS MpaBa COOCTBEHHOCTH Ha KBapTuUpy 3a wieHoM JKCK
B cyneOHOM mopsiake. B craThe paccMOTpeHbl OCOOEHHOCTH TPABOBOTO PETYIUPOBAHUS
MIPABOOTHOIICHUH, BO3HUKaromuX B cBsA3u ¢ wieHCTBoM JKCK, TeHmeHimu GhopMUpOBaHUS
Cy/lleOHOM TPAaKTUKH [0 YKa3aHHBIM KaTEropusiM CIIOPOB, a TaKXKE PaCCMOTPEHbI
00CTOSITENCTBA, KOTOPBIE CYIIIECTBEHHO OCIIOXKHSIOT BBHIHECEHHE 3aKOHHBIX U OOOCHOBAHHBIX
peleHni o0 JaHHOW KaTErOpUH IPaskIaHCKUX JEIl.

KuroueBble c¢JI0Ba: SKUIUIIHO-CTPOUTENBHBIN KoomepaTuB, ['paxnaHCKuil KOAEKC
Poccuiickoii ®enepanyiv, KWIMIIHOE 33aKOHOAATENIBCTBO, JKWJIOE TOMEIEHHUE, KBapTUpA,
YJIEHCTBO, TPABO COOCTBEHHOCTH, 00BEKT HE3ABEPIIIEHHOTO CTPOUTENHCTBA.

Abstract

This paper examines the legal aspects of recognizing ownership rights for a member of a
housing and construction cooperative. A housing and construction cooperative, representing a
form of citizens' association for the purpose of collective construction and reconstruction of
residential premises, pursues as its goal the satisfaction of citizens' housing needs, as well as the
management of an apartment building. Despite the extensive legislative framework governing
the activities of the HBC, in practice, it is not uncommon for a member of the HBC to have
ownership of an apartment recognized in court. The article examines the specifics of the legal
regulation of legal relations arising in connection with the membership of the HBC, trends in the
formation of judicial practice in these categories of disputes, as well as the circumstances that
significantly complicate the making of legitimate and reasonable decisions in this category of
civil cases.

Keywords: housing and construction cooperative, The Civil Code of the Russian
Federation, housing legislation, residential premises, apartment, membership, ownership, an
object of unfinished construction.

KunmuHo-ctpoutensupiid - koonepatuB  (PKCK)  mpencrasnser  coboit  dopmy
00BbEeIMHEHUSI TPaXJaH B IENSAX KOJUIEKTUBHOIO CTPOUTENBCTBA M PEKOHCTPYKIIMU JKHIIBIX
nomenieHnil. Kak ormeuaercs B JXwmumHom konekce Poccuiickoit @enepaunu (KK POD),
HazHaueHneM JKCK sBnsieTcst yJqoBIETBOpEHHE TOTPEOHOCTEH TpaXkJaH B JKWJIbE, a TaKKe
yIIpaBJIEHUs] MHOTOKBapTHUPHBIM JIOMOM [2].
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VYmuiaTa naeBpIX B3HOCOB YKHJIMIIIHO-CTPOUTENIBHBIM KOONIEPATUBAM SIBJISIETCSI OJHUM U3
CHoco0OB MpUOOpeTEeH s MpaBa COOCTBEHHOCTH HA JKWJIOE MOMEIEHHE, KOTOPBI HOPMaTHBHO
3akperieH B 1. 4 ct. 218 I'paxnanckoro konekca Poccuiickoit @eneparuu (I'K PO) u u. 1 cr.
129 KK P®. BrliiensnoxkeHHOE MOJOXKEHHE CONEpkUTcsl Takke B Iloctanosnenun Ilnenyma
Bepxosnoro Cyna P® Ne 10, ITnenyma BAC P® Ne 22 ot 29 anpens 2010 rona [4].

Tak, 3akoHOAATENb MPEAYCMOTPEI CIEUUAIBLHYI0O HOPMY, YCTAHABJIMBAIOIIYIO OCOOBIN
MOMEHT BO3HHKHOBEHHUS TpaBa cOOCTBEHHOCTH. 1o o01iemMy e mpaBuity IpaBo COOCTBEHHOCTH
Ha 00BEKT HEABMKMMOCTH BO3HUKAET C MOMEHTA ToCyIapcTBEHHOM peructpanuu npasa [10, C.
80].

[IpaBo monb3oBanus xwibiMu nomenieHusiMu B gomax JKCK ocHOBaHO Ha 4lieHCTBE
rpaXJIaHMHAa B KOOIEPATUBE, a B CIIyyac IIOJHOW BBIIUIATHI IIAEBOIO B3HOCA - HA IIpaBe
COOCTBEHHOCTH Ha KBapTUpy. UYNIEHCTBO, B CBOIO oOYepe/lb, HEPa3pbIBHO CBS3aHO C
OTHOLLEHUAMHU 10 T[IaCHAKOIUIEHUIO: yIjlaTa WIEHCKMX B3HOCOB SIBJISIETCS  yCTaBHOM
00513aHHOCTBIO YJIeHA KOOTEpaTHBa, MPOUCXOIAIIECH 13 YCIOBUS €ro WICHCTBA B KOOIEpaTuBe U
y4acTHs B OCYILIECTBIISIEMOM KOOIIepaTUBOM (pHaHCOBOM B3aumoriomoiu [9, C. 50].

OtHomenus, cBszanHble ¢ wieHCTBOM B JKCK, maeHakoruieHueM U MpU3HaHHEM IpaBa
COOCTBEHHOCTH B TOW WJIM MHOM CTENEHHU PETYIHUPYIOTCS LEIOM PAIOM HOPMAaTHUBHBIX aKTOB,
cperu kotopbix ['K PO, KK P®, deaepanbhblit 3akoH «O0 yyacTuu B J0JIEBOM CTPOUTEIHCTBE
MHOT'OKBAPTUPHBIX JIOMOB U HHBIX OOBEKTOB HEIBWKMMOCTH UM O BHECEHUUM W3MEHEHUI B
HEKOTOphIe 3aKOHOJAaTeNbHbIe akThl Poccuiickoit Denepauumn», DenepanbHblii 3aKkoH «O
roCyJapCTBEHHOM PErMCTpalui HEABUKUMOCTIY, DesiepanbHbIM 3aKOHOM «O HEKOMMEPUECKUX
OpraHu3aIHIX .

Kpome Toro, npu paccMoTpeHHH BOIIPOCOB, cBsi3aHHbIX ¢ wieHcTBoM B JKCK, crout
yuuThIBaTh mpeaycMoTpeHHble cT. 4 'K P® npuHuunel AelCTBUS HOPM TPa)KAaHCKOTO
3aKOHOJATEIbCTBA BO BPEMEHM, @ UMEHHO MTPUHLUI YIbTPAaKTUBHOCTU. Tak, yrpaTUBIINE CUITY
3aKOHBI MOTYT NPUMEHATBCS K paccCMaTpUBacMbIM B HACTOSILEH CTAaThe MPAaBOOTHOLIECHUSIM,
BO3HUKIIUM JI0 IPU3HAHUS UX YTPATUBIIMMU cuiy [1].

Hepenkumu sBISIOTCS CUTYyalMM, KOrJa CTOPOHA cliopa 00OCHOBBIBAET HAJIWYME MpaBa
COOCTBEHHOCTH Ha KBapTUPY IOJIOKEHUAMH, NPeAYCMOTPEHHBbIMU JKWINIIHBIM KOJIEKCOM
PC®OCP or 24 utons 1983, 3akonom PCDCP «O coberBennoctu B PCOCP» ot 24 nexabps
1990 roga u 1pyrumMu TOKyMEHTaMH, yTPATUBIINMU CUITY.

CymiecTBeHHBIM 00pa3oM Ha paspelleHHe CHOPOB, CBS3aHHBIX C MPH3HAHHEM IIpaBa
cOOCTBEHHOCTH Ha kuioe nomenieHue 3a wieHoM KCK, Bnusier cynebHas MpakTUKa U aKThl,
npunaTele BepxoBubiM Cynom Poccuiickoir ®enepanmn u BepxoBaeiM Cynom CCCP. B
yactHOCTH, peub uzer o Ilocranosnennu [Inenyma BC CCCP ot 11 oktsa6ps 1991 roma N 11
«O TpaKkTHKe NMPUMEHEHHs CyJaMH 3aKOHOIATENbCTBA NPH PACCMOTPEHHMH el 1O CIopaM
MEXJYy TPaKIaHaMU U >KUJIMIIHO-CTPOUTEIbHBIMH KOOIIEpaTUBAMU», KOTOPOE AECUCTBYET U B
HACTOSIINI MOMEHT, a TaKkXke yxe orMeueHHoe B pabote [Toctanosnenue [lnenyma BepxoBaoro
Cyna P® Ne 10, [Tneayma BAC P® Ne 22 ot 29 ampens 2010 rona «O HEKOTOPBIX BOIIPOCax,
BO3HHUKAIOIIMX B CYAEOHOM NMpaKTUKE MPU Pa3pelIeHu: CIOPOB, CBA3aHHBIX C 3alIUTON IpaBa
COOCTBEHHOCTH U JIPYTHX BEUIHBIX TPaB».

Cnopsl o TpeOOBaHUSAM O TMPH3HAHUM MpaBa COOCTBEHHOCTH HA >KUJIOE MOMEIEHHE
ABJISIETCS JOCTAaTOYHO PAaclpOCTPaHEHHBIMU, U KaK MPaBHJIO, HE BBI3BIBAIOT 3aTPyIHEHUN IMpH
paspemieHuu y cynoB. Ilpu 3ToM, CyIIECTBYIOT OOCTOSTENBbCTBA, KOTOPBIE YCIOXKHSIOT
pasperieHue CropoB.

OHUM U3 TaKMX Ka3ycOB SIBJISIETCS] HE3aBEPLIEHHOCTh CTPOUTENBLHBIX paboT B CBS3H C
npekpamienreM jestenbHocT JKCK wnm wHbIME  oOcTositenscTBaMu. JlaHHAs cHUTyarus
IpescTaBisieT nHTEpec ¢ Toi no3umu, yto HopMsl ['K PO n J)KK P® ycranaBmmBaroT nopsiok
npuoOpeTeHus TmpaBa COOCTBEHHOCTM Ha KUJIbIE TIOMEIIEHHsA, a He Ha OOBEKTHI
HE3aBEPIICHHOIO CTPOUTENHCTBA. B CBSI3M € 3TUM BO3HUKAET BOMPOC O JOMYCTHUMOCTH
NpUMEHEHHUs1 001Iel HOPMBI O TMPH3HAHUU MpaBa COOCTBEHHOCTH HA HEJBMXKHMMOCTB, COTJIACHO
KOTOPOM MpaBO COOCTBEHHOCTH BO3HUKAET C MOMEHTA IrOCyIapCTBeHHOM peructparmu. OmHako
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BBUJIy 3HAUUTEIBHOM CXOXKECTHM OTHOIIEHHH IO TPHOOPETEHHIO IpaBa COOCTBEHHOCTH Ha
KUJIO€ TTOMEIIEHHE U 00BbEKT HE3aBEPIIEHHOI0 CTPOUTEIbCTBA, PABONPHUMEHHUTENb MOLIEN I10
IIyTH IPUMEHEHHSI aHAJIOTUH 3aKOHA 110 TAKUM KaTErOpHUsM AEIL.

Tak, B mynkre 16 O630pa HpakTUKHU pa3pellieHus] CylaMH CIOPOB, BO3HHKAIOUMX B
CBSI3U C YYacTHEM TIpaxk[JaH B J0JEBOM CTPOMTEIbCTBE MHOIOKBAaPTUPHBIX JOMOB M HMHBIX
00BEKTOB HENBIWKUMOCTH, yTBepkaeHHoro IIpesnmuymom BepxoBHoro Cyma Poccuiickoit
@Oenepauun TpeOOBaHUA O NPU3HAHUM TIpaBa COOCTBEHHOCTH Ha OOBEKT HE3aBEPIICHHOTO
CTPOUTENBCTBA B BUJIE KBAPTHPbl B MHOTOKBAPTUPHOM JIOME HOJJIEKAT YIOBIETBOPEHUIO, €CIH
UCTEL UCIIOJHWI 00s13aTeNbCTBA 110 IOTOBOPY YYacTHs B JI0JIEBOM CTPOUTENLCTBE, IIPH 3TOM B
OTOBOPEHHBIH JIOrOBOPOM CPOK JKUJION JIOM B 3KCIUTYaTaLUIO HE BBEJICH, CTPOUTEIIbHBIE paOOThI
3aCTpOMIIMKOM TMPEKpalleHbl, HAa MOMEHT OOpalleHHs B CyI U pacCMOTPEHHUS Jema
MHOT'OKBApTHUPHBIN JOM B 9KCIUTyaTallMIO HE BBEJECH, HO KBAPTUPA, KOTOPAsk UCXOJSl U3 CTETIEHU
3aBepIIEHHOCTH cTpoutenbeTBa (90%) uMeeT HHAMBUIYAIbHO-ONPEIEIEHHbIE XapAKTEPUCTUKH.
VYTBepKIeHHe yKa3aHHOro 0030pa cyJeOHOM MPaKTUKH MOCIIOCOOCTBOBATIO YHU(DUIIMPOBAHUIO
CyaeOHOM TpaKkTHKA TIO JielaM O NPU3HAHUU I[IpaBa COOCTBEHHOCTH HAa OOBEKTHI
HE3aBEPLIEHHOI0 CTPOUTENLCTBA [7].

Jpyroil cutyamnus, OCJIOXKHSIOIIAA pa3pellieHUEe CIOPOB O NPHU3HAHMM IIpaBa
cobcrBeHHocTH 3a wieHoM JKCK, sBisieTcst 1omylieHne HapyueHuil rpagocTpOUTENIbHBIX HOPM
IpU CTPOUTENLCTBE MHOTOKBAapTHPHOTO noma. Hampumep, B nmeme Ne 2-286/2023, xoropoe
HaXOJWJIOCh Ha PACCMOTPEHUH y YeTBepToro KacCalMOHHOIO cyja oOuiel FOpUCIUKINY,
3asBUTENb ANCIUBIIMOHHON JKaoObl YKa3bIBaeT, YTO CTPOHMTEILCTBO JKHIIOTO JOMa BEJIOCH
JIOKyMEHTOB, JAIOLIMX MIPABO Ha IPOU3BOJICTBO CTPOUTENIBHBIX pabOT, YCIIOBHAS BBICOTA 3JaHUS
COCTaBJISIET  TPEBBIIIACT MPEACTBHO-IONMYCTUMYIO  BbicoTy [8]. B Takux ciydasx
NPUHLIMIHATBHOE 3HAUCHHE UMeeT (PAKT JIeraan3aliy caMOBOJIbHON NOCTPONKH B mopsiake 222
cratb¥ I K PD, a 3Ha4NT — pe3ynbTaThl CTPOUTEIIBHO-TEXHUYECKON IKCIIEPTU3HI.

[IpoOneMHBIMU  SIBISIOTCS TaKKe CiIydyad, CBA3aHHbIE C NPU3HAHUEM IpaBa
cobcTtBeHHOCTH Ha KBapTupy npu juksuaamuu JKCK u nepexone npaB Ha MHOTOKBapTHPHBIN
oM. B Takux ciydasx cyaam cienyeT pyKOBOJICTBOBATHCS I'Pa)kJaHCKO-TIPABOBBIMUA HOPMaMH,
PEryIupYyIOIIMMHI BOIPOCHI TPABOIPEEMCTBA.

B O0630pe cynebnoit mpaktuku BepxoBHoro Cyma Poccuiickoit ®eneparun No 3
YIIOMHHAETCSI, 4YTO OOCTOSITENbCTBA, CBA3AHHBIE C MPEKPALLEHUEM JIESTETbHOCTH 3aCTPOUIIIMKA,
a Takke ¢ TeM, 4ro Juno He sBisiercs wieHoM JKCK-mpaBompeemHMKa, HE HMEIOT
IOPUJIMYECKOTO0 3HA4YEHUsl, BBHUJY TOIO 4YTO HE OKAa3bIBAIOT BIUSHHUA Ha O00bEM IpaB
HOTpeOUTENSI, KOTOPHIM OBLIH B MOJIHOM 00BbEME UCIIOJIHEHBI JJOTOBOPHBIE 0053aTENbCTBRA.

CMeHa 3acTpodIIMKa B TEpPHOA JUIMTEIBHOTO CTPOMTENbCTBA JOMa HE BIICYET
NpeKpalleHle paHee BOHUKIIMX OO0s3aTeNIbCTB M0 Iepeade KBapTUpPhl MOTPEOUTENI0, PaBHO
Kak M O BO3HUMKHOBEHHMM [JaHHBIX IIPABOOTHOLIEHUH MEXKIy CTOPOHAMH C Y4Y€TOM
W3MEHHBIILIETOCSI CyOBbEKTHOTO cOcTaBa [6].

B nenom, mpu paspemieHHH CropoB O MPU3HAHUM TpaBa COOCTBEHHOCTH Ha JKUJIbIE
MIOMEIIEHUS CEPhE3HBIX MPABOBBIX CJI0XHOCTEH HE BO3HMKAET. PacrpocTpaHeHHOW sBIseTCA
CUTYyallls, MPU KOTOPOM OTBETUMK (3a4acTyl0 MECTHas aJMUHHCTpALus) IMpPU3HAeT IPaBo
COOCTBEHHOCTH Ha KBapTHUpPY B JoMe, Bo3BereHHYIo JKCK, onHako B MHTEpecax paccMOTpEHHs
cneunduyeckux BHIOB Jien BepxoBHOMYy cyny cienyeT JaTh pa3biCHEHHS 00 acmeKTax
NpU3HAHUS TpaBa COOCTBEHHOCTH Ha KBapTHPY, HAXOIALIYIOCS B JOMe, KOTOpBIH 00Jiagaer
MpU3HAKaMU CaMOBOJIbHOW MOCTPONKH.
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HNHcTHTyT apOMTpaKHBIX 3aceqaTeliell B CHCTeMe POCCHICKOro apouTPaskKHOIo npouecca
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AHHOTaNUA

JlaHHast cTaThs TOCBSIIEHA PACCMOTPEHUIO MHCTUTYTAa apOMTPaKHBIX 3aceiaTeneil B
POCCUICKOM apOMTPaXKHOM TPOLIECCE, BBISBICHUIO €ro HEJOCTAaTKOB W IMPEUMYIIECTB,
[IEIeCO00Pa3HOCTH €ro CYIIECTBOBAaHUS KAaK TaKOBOTO, a TaKXkKe TMPEATIOXKEeHbI BapHaHThHI
pedopMHPOBaHUS U YCTPAHSHUS HEJIOCTATKOB.

KiroueBble ciioBa: apOUTpaXkHbIE 3aceqareiy, apOUTPasKHBIA TPoLIecC, apOUTPaKHBIIMA
Cy/, CY/Ibsl, SKOHOMUYECKHE CIIOPHI.

Abstract

This article is devoted to the consideration of the institution of arbitration assessors in the
Russian arbitration process, the identification of its disadvantages and advantages, the
expediency of its existence as such, as well as proposed options for reform and elimination of
shortcomings.

Keywords: arbitration assessors, arbitration process, arbitration court, judge, economic
disputes.

Wuctutyr apOuTpakHbBIX 3acenareiedl — 3TO 3aKOHOAATENbHO 3aKpeIui€HHas
BO3MOXKHOCTh JUIA TpaXJaH Y4acTBOBATh B OCYIIECTBICHHHM NpaBocyaus. D(PQPEeKTUBHOCTD
ATOr0 MHCTPYMEHTa 3alllUThl MpaB M CBOOOJA 4YeNOBeKa WIPAeT 3HAYUTEIbHYIO pOJb B
OIpEJIETICHUH YPOBHS B3aMMOJICUCTBUSL MEXIY TOCYIAapCTBOM U TPaKAaHCKUM OOIIECTBOM.
BriepBble MHCTUTYT apOuTpakHbIX 3acedarenell mosiBuiacs B 1995 romy ¢ mnpuHsATHEM
®enepanpHoro 3akoHa Ne 71-®3 «O BBefeHUU B ACUCTBHE APOUTPAKHOTO MPOIECCYaTHHOTO
kojiekca Poccuiickoit denepanum.

Cornacao cr.1 ®enepanbhoro 3akona ot 30.05.2001 N 70-®3 "OO6 apOuTpaskHBIX
3acemarensix apOUTpaXHBIX CyIOB cyObekToB Poccuiickoit denepanmu: «ApOUTpaXKHBIMU



-12- JIlendenyuy paseumus Hayky u obpasosanus

3aceareNsiMU SBJISIOTCA rpaxaane Poccuiickon Denepannn, HaAEIEHHbBIE OJIHOMOYUAMH 10
OCYILECTBIICHUIO MTPABOCYIMSI ITPU PACCMOTPEHUH apOUTPAKHBIMU CY/IaMU B TIEPBOM MHCTAHIIUN
OTHECEHHBIX K MX KOMIIETECHIIMU JIeJ, BO3HUKAIOIIMX W3 TPaXIaHCKUX MpaBOOTHoIIEHH.» K
apOUTpaKkHBIM 3ace/aTelNisiM MPENbSIBIAIOTCS OIpeaeNEHHbIe TPeOOBaHUS, UMU MOTYT OBITh
rpaxaaHe, JocTurime 25 jet, Ho He crapiie 70 jer, ¢ Oe3yInpevHoi pemyTanueii, UMeronme
BbICIIIee 00pa30BaHUE U CTaX PabOTHI B chepe IKOHOMUYECKOH, (PHUHAHCOBOM, FOPUINIECKOM,
YIPaBJICHYECKOM WM MPEIINPUHUMATENbCKOM  JEATEIbHOCTH HE MEHEee ISTH  JIET.
ApOuTpaXHBIMHU 3aceIaTeNIIMI HE MOT'YT OBITh TpaXkKAaHe, KOTOPbIE UMEIOT CYIMMOCTh, COCTOSIT
Ha Yy4yeTe B HApKOJIOTMYECKUX WM IICUXOHEBPOJIOIMYECKUX JMCIIAHCEpax, SBISIIOTCA
HE/IEECIIOCOOHBIMU WJIM OTPAaHUYECHHO JEEeCHOCOOHBIMH, COBEPIIMIIM IOCTYIOK, YMaJSIFOIIUN
aBTOPUTET CyA€OHOM BJIACTH, SIBJISIOTCS TOCCIYXKALLUMHU, CYJIbIMH, IPOKYPOPaMH, aJBOKATAMH,
HOTapUycaMH, BOCHHOCTYXAIIUMH JTM0O0 HAXOIATCSI B KOH(IUKTE HHTEPECOB C MpeceaTesIeM,
3aMECTUTENEM IIpeiceaTeNs apOUTPaKHOTO Cy/a.

[IpuBnedeHre apOUTpaXKHBIX 3aceiaTeNiel K pa3pelieHHI0 CIOPOB B apOUTPaKHBIX
cylJax OOBSCHSETCS HECKOJbKMMH BaXXHbIMM acriekramu. lIpexxnae Bcero, 310 MO3BOJISIET
obecrneunTh OOBEKTHBHOE U CHpPaBEAJIMBOE paccMoTpeHue KoH(uukToB. Kpome Toro, Takas
MPAKTUKa CIIOCOOCTBYET YKPEIUICHHIO CyNeOHOW CHCTEMBI KaK OJHOW M3 OCHOBHBIX BETBEH
Biactu. Hakonen, B psge aen TpeOyeTcsl ydacTHE Y3KOCIHEIHAIM3HUPOBAHHBIX OSKCIEPTOB,
00J1a/1a10IMX HEOOXOIMMBIMU 3HAHUSIMHU H OITBITOM JUISI PEILICHUS CJI0KHBIX BOITPOCOB.

OpHako, ¢ MOMEHTa MOSBJICHUS [IaHHOTO HMHCTUTYTa OH IOABEPraercs IMOCTOSHHOU
KPUTHUKE CO CTOPOHBI CYIEHCKOrOo KOpIyca, 4YTO BJICUYET BHECEHHME IONPABOK C LIENBIO €ro
yinyuiieHusi. Ecau oOpaTUThCs K CTAaTUCTHKE, TO MOXHO CHAEIaTh BBIBOJ, YTO B HACTOSAIICE
BpeMs JIaHHBI WHCTUTYT HE TOJB3YyeTCs 0CO00#l MOIMYJISPHOCTHIO B IPABOIPHUMEHUTEIBHON
npaktuke. Tak 3a 2017 roxa ¢ ydactuem apOUTpaKHBIX 3acedarenell ObLJI0 pacCMOTPEHO J1Ba
nena, a ¢ 2018 no nepsoe nonyroaue 2021 — vu ogHoro. Takum oOpa3oM, HaOIIOJaeTCs PE3KUN
craJl BOCTpeOOBaHHOCTH apOUTPaXKHBIX 3acearenei, Xots panee, B 2010 roay KOITUYECTBO A€l
C MX y4acTHEM MPEBBIIAIIO 4 THICSIUM JIEI 3a TO/I.

B uém xe npuunHa Takoro crnaga? OmHON U3 NPUYMH SBIISETCS TO, YTO CTOPOHBI HAYATIN
NpUBJEeKaTh apOUTPaXHBIX 3acelareneidl He C Lelplo Oojiee MOJHOIO U JIETAIbHOTO
paccMOTpeHHusi cIiopa, a C IMeJbl0 3aTAHyTh CYyAeOHBIM Tpolecc, MOCKOJIbKY HesBKa
apOUTpaXHBIX 3acenarteneii Berma K ero ominoxeHuto. Kak ormewan [lnenym Beiciiero
ApOutpaxxnoro Cyna B cBoéMm moctaHoBieHun oT 10 nHosiOps 2011 roma Ne70 «HesiBka
apOUTpaKHOTO 3acenaTelisi 0e3 yBaKWUTENbHON NMPUYMHBI B CyIeOHOE 3aceqaHue, MOBJICKINAs
CpBIB CyJeOHOrO 3acelaHMs M HapylleHHe CpPOKOB pAacCMOTPEHHUs Jefa, MPEensTCTBYET
BBIMOJIHEHUIO 3aJaud 10 CIIPAaBEUIMBOMY IyOIMYHOMY CyAeOHOMY pa30uparelbCTBy B
pazymuble cpoku.» Oxc-IIpeacenarens BAC PO A.A. MBaHOB Takke BbICKa3ajics MO 3TOMY
MOBOAY M OOBSCHWI TMPAaKTUKY Y4acTHsl apOUTpakKHbIX 3acelnaTeieidl B OTIPABICHUU
MPaBOCYIMs, TEM, YTO Yalle BCEro, KOrja MPUIJIALIAIOT 3acefaresiei, JeNaiT 3TO C LENbI0
OCJIOXHUTH BeJIEHHE Tpoliecca — TaKOi BOT cOco0 MpoleccyabHON UIPBbI.

Emeé onHoit mpobaeMoii, ¢ KOTOpOi CTAIKUBAETCsl HHCTUTYT apOUTPAKHBIX 3ace/aTenei,
apnsieTcs npoOiema (opMupoBaHMS ~cocTaBa apOMTpakHbIX 3acenateneil. CHauana
Acconmaruy, OOBEIUHEHHUS TpeINpUHUMATENIei W TOPrOBO-TIPOMBIIIICHHBIC — IMajaThl
MpeUlaraloT KaHAUIATyphl, 1MOcie Yero cya o0s3aH MPOBEPUTh JOCTOBEPHOCTh ATUX JIaHHBIX,
oOpamiasicb B COOTBETCTBYIOIIME HHCTaHIIMU. OJTO TpeOyeT 3HAYUTEIHHOTO BPEMEHH U
TIIATEIbHOCTH, 0COOEHHO YUHUTHIBAs, YTO MHOTHE TIOTEHIIMAIbHBIE apOUTPaXKHbBIE 3aceaTeNy He
XOTAT TIOKUJATh CBOM OCHOBHBIE paboure MeCTa M «II0JIBOJUTHY» CBOUX paboTonareneil. Takum
00pa3oMm, XOTsI Ues O BBEJACHUH apOUTPaKHBIX 3aceAaresieil BBITJIAIUT JJIOTUYHON M YI0O0HOMH,
Ha TMPaKTUKe €€ peanm3alusi OKa3bIBaeTCs (parMEeHTApHON M JOBOJIBHO PEIKON B KOHTEKCTE
apOUTPAKHBIX JIEI.

Kpome Toro, ogHO# 13 mpobiieM JaHHOTO UHCTUTYTA CTAIM COMHEHHS B HE3aBUCHUMOCTHU
apOUTpakHBIX 3acenaTteNiel M uX OeCHpPUCTPACTHOCTH B OCYIIECTBIEHUHM CBOUX MOTHOMOYMIA.
Pazymeercs, co cTOpOHBI 3aKOHOAATENS OBUTM HEOOXOIMMbI MEpPBI TI0 BHECEHUIO M3MEHEHUH 1151
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pelieHuit 3Tux npodieM. B yacTHOCTH, CTOPOHBI OBLIH JIUIICHBI IIPaBa BEIOMPATh KaHIUAATYPY
apbutpaxxHoro 3acenareins. Ocraercs JIMILIb NPaBo 3asiBUTh X0JAaTalcTBO, HO OTOOP KaHAUAATYP
IIPOUCXOAWII CIIydalHbIM METOJOM.

HecMotpst Ha Bce 3TH NpoOjeMbl, HHCTUTYT apOMTPaXHBIX 3acenareneidl oOnamaer u
psnom npeumyniecTB. K HUM Mbl MOXKET OTHECTH CIIEAYIOLINE:

1. Cpoemmduka 5SKOHOMHYECKHX CIHOpPOB TpeOyeT OcCOOBIX IMO3HAaHUH U
KBaIM(UKAIMK B  JIOCTaTOYHO Y3KUX cdepax, Hanpumep, 3HAHHNA
ocobeHHocTel crpouTenbHOro nozapsiia. Cyapd MOTYT M HE 3HaTh BCEX
HIOAHCOB CTPOMUTEIBbHON AEATENbHOCTH Ul MPaBHJILHOIO PAacCMOTPEHHUS U
paspemieHus nena. C LeNbl0 yCTpaHEHUs! JTaHHOW MPOOJIeMbl B MPOLECC IO
XO/IaTalCTBY 3aMHTEPECOBAHHOM CTOPOHBI BOBJICKAIOTCS apOHTPa)KHbIC
3aceqaTeNny, KOTOpble SBJSIIOTCS CHEeLUalicTaMyd B TOM MM MHOW OOJacTH.
XOTsl OHM U HE PYKOBOZAT CyAeOHBIM 3ac€laHUEM, UX CTaTyC SKBHBAJIEHTEH
CTaTycy CyJel, U OHM 00JIafaroT MpaBaMU U 00S3aHHOCTSAMH, XapaKTePHbIMU
UIg cylded. OTO Takke II03BOJSIET TOBOPUTb O TOM, YTO CYOBEKTHI
HPEANPUHUMATEIbCKOM ESTENbHOCTH 3alUILEHbl OT IPOU3BOJia U Cy1eOHOM
OMIMOKH, YTO  TOJIOKHUTEIFHO  OTpasWTcsi Ha  (DYHKIMOHHUPOBAHHMU
JEATeNIbHOCTH X03HCTBYIOLIUX CyOBEKTOB.

2.  VHcTHTYT apOMTpaXHBIX 3aceiaTesieldl COCOOCTBYET pean3alliyl MPUHIHIIA
TPAaHCIIAPEHTHOCTH, KOTOPBI BKIJIIOYAET OTKPBITOCTh U JOCTYIHOCTb
uHpopMaMu O (QYHKIMOHUPOBAHUM CYIeOHOW BIACTH M apOUTpPasKHBIX
CyZ0B. DTO, B CBOIO O4Y€peib, IMOBBILIAET YPOBEHb JIOBEpUS TIpaxkIaH K
Cy/IeOHBIM PEIICHHUSM, BBIHOCUMBIM CY/IbSIMH.

3. Jlemokparuzauusi cyneOHOro mporecca W BHEAPEHHE apOUTPaskKHbIX
3acezaresieil JenaroT 3aluTy [IpaB, CBOOO] U 3aKOHHBIX HUHTEPECOB CYOEKTOB
NpPeANPUHUMATEIbCKOM M JIpyrol SKOHOMHYECKOH jesTerabHoCcTH Oosee
3¢ dexTUBHON. ApOUTpaKHbIE 3acelaTeI YYaCTBYIOT B PACCMOTPEHHH e U
BBIHECEHUM DEIICHUH HapaBHE C MPO(eCcCHOHANBHBIMHM CYyIbsSMH, OOnamas
paBHBIMM TpaBaMM U OOS3aHHOCTSMHM. OJTO CIIOCOOCTBYET IOBBIILIEHHIO
OecnpHCTPaCTHOCTH U CIPaBEUIMBOCTH B CYyIEOHBIX pa3OHparesbCTBax.
Kpome Toro, apOutpakHble 3aceiaTeld HECYT OTBETCTBEHHOCTb 3a
NoJ/IepKaHUe aBTOPUTETA Cy1eOHON BIIACTH B XOJI€ CBOEH JIEATEILHOCTH.

Hcxons W3 BBINIECKAa3aHHOTO, MOXHO NPUHTH K BBIBOAY, YTO HAa JAHHBIM MOMEHT
MHCTUTYT apOMTPaXHBIX 3acefaTeNiedl He CTOUT TOJIHOCTBIO MCKIIOYAaTh U3 POCCHICKOro
apOuTpakHoro mpoiecca. Jla, HETOCTaTKOB MHOIO, OJHAKO MX MOXHO HCIpPaBUTh IyTEM
pedbopmupoBanus. Tak, crieayeT HaIenuTh apOMTPaXHBIX 3acefaresiel MOJHOMOYHSMU
OKCIEPTOB, a HE CyJeH, A TOro 4ToObl MX OCHOBHOW (yHKIMEH ObLIO NpOBEACHUE
KOHCYJIbTalluii B BCIIOMOTaTENIbHbIX LESIX 110 IPUHATHIO CYAbEN OKOHYATEIbHOIO PEeUIeHus. A
npo0JeMy HEXBaTKM KBAJTU(HUIMPOBAHHBIX apOUTPaKHBIX 3aceareieidl MOKHO PELIUTh MyTeM
u3MeHeHus nopsaka popmupoBanus cnuckoB. Tak, T.E. Konocosa mpeanaraer 3akoHOAATEIHHO
00513aTh TOProBO-NPOMBIIIJIEHHBIE TaNaThl, IPEANPUHUMATENbCKIE 00BETMHEHNS], aCCOLUAIIUN
U Jpyrue OOIIECTBEHHbIE M TNpo(decCHOHANbHbIE OOBEIMHEHUs BBIABUIATh HECKOJIBKO
KaHAUJATYpP 7151 NCTIOJHEHUS PO apOUTPasKHOTO 3aceaTersl.
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AHHOTAIIUSA

Cratesi TOCBAIIEHA aHAJIM3Y COBPEMEHHBIX MPOOJEM TPABOBOTO PETYIMPOBAHUS
CIIOCOOOB 3alIUTHI JKIJIMIIHBIX NpaB. PaccMoTpeHb! Kak CyneOHbIe, Tak M aJIMHHUCTPATHBHbIC
METOJIbI 3aIIUTHI, a TAKKE€ BO3MOXKHOCTh NPHMEHEHHS] CaMO3aIIUThL. ABTOpP HCCIIEIyeT POJb
3aKOHOJATEIbCTBA B OOECIICUCHUH TapaHTUH IS JIHMI, YbW SKWIWIIHBIE TIpaBa HapyIICHBI.
OTMedaercss JAMHAMHUYHOE PpACHIMPEHHE IEPeYHsl CIOCOOOB 3alllMTHI B CBSI3M C POCTOM
UMYILECTBEHHOT0 000pOTa.

Ki1ioueBble ¢j10Ba: XIWIHITHOE, TIPABO, 3aIIUTa, Cy/I, A AIMHHUACTPALIUS, CAMO3AIIINTA.

Abstract

The article is devoted to the analysis of modern problems of legal regulation of ways to
protect housing rights. Both judicial and administrative methods of protection are considered, as
well as the possibility of using self-defense. The author explores the role of legislation in
providing guarantees for persons whose housing rights have been violated. There is a dynamic
expansion of the list of protection methods due to the growth of property turnover.

Keywords: housing, law, protection, court, administration, self-defense.

B oOmactu mpaBoBOil JOKTPUHBI CIOXHOCTH HApYLIEHWH >KWIMIIHBIX IpaB, a TaKxkKe
METO/ABI 3alllUThl 3THX IpaB BbI3BAIM MPOJOJDKAIOIIMECS Hay4yHble 1e0aThl O Hambosee
3 PEKTUBHBIX CYAEOHBIX CTpATETHsX OOECICUCHHMS 3aIUTHI KWIMIIHBIX NpaB. B ocHOBHOM
peub UJAET O KOHIIENTYyalbHbIX PAMKAaX, JISKAIIUX B OCHOBE IMPUHIMIA 3aLIUTHI >KUIUIIHBIX
npas. llIupoko npuzHaHo FKCHepTamMu, 4To 3(H(HEKTUBHBIA METO 3AILUThI KUIMIIHBIX I1PaB, KaK
MIPaBUIIO, PEATOIAraeT CTPATErHYeCKUii BBIOOP YIOJTHOMOYEHHBIM JIMIIOM COOTBETCTBYIOIIETO
MO/IX0/1a K UCIIPABJICHHUIO MOJIOKEHU [3].

UtoObl 3PeKTUBHO BHIOPATh CTPATETUIO WCIPABJIECHUS IMOJIOKEHUS, YIIOJTHOMOYEHHAs
CTOpPOHA JI0JDKHA HE TOJIBKO HPUIEPKUBATHCSI OCHOBOIMOJIATAIOLIMX IPUHIUIIOB, JISKAIIUX B
OCHOBE 3alIUThI KWJIUIIHBIX MpaB, HO U 00ECTIEUUTh HAJMYUE HAJEKHBIX MPABOBBIX rapaHTUI
Uit obecriedeHust coOiofieHust 3Tux mpaB. CrenoBaTeIbHO, 3aKOHOJATENBCTBO PACIIMPUIIO
JIOCTYIIHbIE MEXAaHU3MBbI 3allUThI )KWINILHBIX TIpaB. B HacTosIee BpeMs mpeasaraercsl, 4ToObl
JMLA, YbHM JKWIUIIHBIE TpaBa ObUIM HapyIIeHbI, JOOMBAJIHMCH BO3MEIIECHHS yiiepda IyTeMm
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nojayn CyaeOHBIX HMCKOB, a TaKXKe aJMUHHCTPATHBHBIX Kalo0 Ha HE3aKOHHbIC NEHCTBHA
HapyUIUTENCH.

B wactHOCTH, aIMUHUCTPAaTUBHBIE MEPbI BKIIOUAIOT OOpAIlleHNE B TaKHE OpraHU3allny,
KaK peruOHaJIbHbIE OTJIEJICHUSI TOCYAAPCTBEHHON JKMIMIIHON MHCHEKIIMU WK OpraHbl ONEKU U
MONICYUTENNBCTBA. DTH OpTraHbl HA/IEIEHBI TOJTHOMOYMSMH PACCMATPHBATH KaJIOObI, KACAOIIECS
HapyIIeH!s IpaB COOCTBEHHUKOB JKUJIbs JIM IIPaB HECOBEPILICHHOJIETHHX.

Hecmotps Ha crnemuduky HapylmieHHH, HepedrciaeHHbIX B JKHIMIIHOM KOJEKce
Poccuiickoit ®enepanmu U JOpyrux ¢enepabHbIX 3aKOHAX, KOTOpas OrpaHW4MBacT chepy
aJIMUHUCTPATUBHOTO KOHTPOJISL, ATOT MPOLECC OCTAETCS MOIIHBIM CPEACTBOM BOCCTAHOBJIEHUS
HapYIIEHHbIX J>KWIMIIHBIX IpaB U NPUMEHEHUs HaKa3aHUM K HapyIIUTEIsIM. 3aKOHOAATEIH
TaKKe MPEAyCMOTPEIN CIIyda, KOorja (U3MYEeCKOe JIMIO MOXKET OKa3aThCs HECIIOCOOHBIM
3alllUTUTh CBOM IIpaBa C IIOMOLIbIO AJMMHHUCTPAaTHBHBIX KaH&IOB. B Takux ciydasx
NOTEpIIEBIIAasl CTOPOHA HMEET IpPaBO OCHOPUTH AAMHUHUCTPATUBHOE pEIIEHUE, HaIpUMED,
npsIMOe OTKJIOHEHHE kajao0bl. Takum o0pa3zoM, CyaeOHbIM HaJ30p OCYLIECTBISAETCS C LIENbIO
OLIEHKU 3aKOHHOCTH U 0OOCHOBAHHOCTH aJIMUHUCTPATUBHBIX PELLICHUN, KOTOPHIE MOTYT OBITb.

Cucrema 3alMThl SKWIMILHBIX [paB BKJIOYAaeT B €0 HECKOJIBKO CTPaTETHid:
NPEJOCTABJICHUE IIpaBa HA IPOXKHUBAHUE, IEPEYCTPOWCTBO COOCTBEHHOCTH, BCTYIUIEHHE B
KWIMIHBIA KOOIEpaTHB, IIepecesieHue, IPHCBOCHUE cTaTyca JIMLA, HYXJAIOIIErocs B
YAYYIICHUH SKWIMIIHBIX YCJIOBUM, NpuoOpereHre O(UIMAIbHOTO BHAA Ha >KUTEIBCTBO,
HOJTy4eHHE JKWIUIHOIO Baydepa M BbIICICHHUE XWIbs, (UHAHCUPYEMOro (elepabHbIM
[IPaBUTEILCTBOM. B COBOKYIHOCTH 3TH MEpBI MIPEACTABISAIOT COOOM IOPUCAUKIIMOHHBIN MOAX0
K 3aIlIUTEe KUIMIIHBIX 1pas [ 1].

[Tomumo 310 (PopMaBEHON Chephl, 3aKOH TaKke MpeaycMaTpuBaeT HedopMaabHbINA
METOJl 3allUThl XWIMIIHBIX IpaB, a MMEHHO CAaMO3ALUTy TaKUX IpaB. OTO IOJOKEHUE
JIOITyCKaeT JIEHCTBUS /10 TEX MOp, MOKAa OHM OCTAIOTCSl B PAMKAX OCYILECTBIIIEMBIX IPaB, HE
NPUYMHSIIOT Bpela HapyUIMTEN0 TpaB WM 00O TpeTbeil CTOpOHE M HE YIIEMIISIOT HX
3aKOHHbIE TpaBa. Hampumep, >XUTeab MOXKET MEPEMECTUTh KPYMHOIaOapUTHBIM IpenMerT,
3aropaXyBaroIUi 00Kl MPOXo B MHOTOKBAPTUPHOM JIOME, UTO SIBJISIETCS 3aKOHHBIM aKTOM
CaMO3allUThl JKWIMIIHBIX TpaB, €CIM OTO MPENATCTBYET COBMECTHOMY HCIOJIb30BaHUIO
umymiectBa. OIHAKO, €CIM BMEIIATENbCTBO NPUBENET K IOBPEXKIECHUIO NPENATCTBYIOILETO
IpeIMeTa, 3TO MPEBBICUT JOMYCTHMBbIE Mpeesibl caMOOOOpPOHBI, YTO TOBJEYET 3a COOOM
BO3MEIIIEHHE JIF000T0 MPUUUHEHHOTO Bpea.

BaxHO mpu3HATh, YTO MPABOBbIE MEXAHU3MbI 3AIIUTHI KWIMIIHBIX MpaB HE SBISIOTCS
ucuepnpBaroluMy. 1lo Mepe yBenuueHus ymcia CAEIOK C HEABMKUMOCTBIO PaCIIUPSETCS U
apceHasl OOIIENPU3HAHHBIX cpelcTB 3amuThl. CyneOHble MpeLeaeHThl B HACTOSIEe BpeMs
IIPU3HAIOT JIOTIOJTHUTEIIbHBIE MEpBI 3aLIUTHI, TaKue KaK HOJATBEPKICHNE
HE3aperuCTPUPOBAHHOTO MpaBa Ha JKWIIbE, €CJIM OHO HE ObUIO O(UIMATBLHO YCTAaHOBJIEHO, WU
TpeOoBaHME BO3MEIIEHH yiepOa 3a yTpaTy MpaB Ha >KWIbe WM (PU3NYECKOE YHUUYTOXKEHUE
MMYIIIECTBA M3-3a XaJaTHOCTU MOKYHATeNsl )KUibsl. DTOT pa3BUBAIOLIMICS MTPaBOBOW JaHamIadT
MIOCTOSIHHO aJaNTUPYETCs K HOBBIM CLIEHApHUsAM, BO3HMUKAIOLIMM B pE3yJbTare JUHAMUKU
COOCTBEHHOCTH.

Pa3zperienrie KOHPIMKTOB, KOTJJa OHO JIUIIO HEBOJILHO TEPSIET CBOE MECTO JKUTEIIbCTBA,
CTAJIKUBAsIChb C JAPYIMM JIMIOM, KOTOpO€ NpuOOpeTaeT €ro B pe3ysibTare pa3HOIJIacHid 10
ClIeJIKaM, HaXOJUTCS B MPSIMOW KOMIIETEHIIMHU cyna. B xozae Takux cylneOHBIX pa3OupaTesibCTB
CyIbl MCIIOJIb3YIOT MHOTOIPaHHYIO CHUCTEMY OLIEHKH, YTOOBI YCTAaHOBUTH JOOPOCOBECTHOCTH
MOKyMHarensl >KUJIOro IOMEUIeHHs. JTa OIIEHKa OCHOBBIBAETCSI HAa MAaTpHUIE KPUTEPHUEB:
POJIEMOHCTPUPOBAHHbBIE JOOPOCOBECTHOCTD, CIPABEIUIMBOCTh, PA3yMHOCTh U OCTOPOXKHOCTH,
NPOSIBIIEHHBIE TIpUOOpeTaTeNeM UMYIIECTBA, COMOCTABISIOTCS C IOBEICHHEM IPEKHETO
BJIafIeNIblia, KOTOPBIN JI0JDKEH 000CHOBATh HEIOOPOBOJIBHBIM OTKa3 OT CBOMX MMYIIECTBEHHBIX
npas [2].

[loHnMaHue M WHTEpHpEeTaLus JKWIMIIHOIO 3aKOHOAATENIBCTBA 3aKOHOAATENSAIMU U
HPaBOIPUMEHUTENBHBIMI OPraHAMHU UIPAIOT KIIIOYEBYIO POJIb B (DOPMUPOBAHUHM MEXAHHU3MOB
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3aLUTHI JKWINIIHBIX IIPpaB. B3MIsasl Ha )KWINIIHOE [TPABO Pa3IMyHbl: OJTHU paCCMaTPUBAIOT €TO
KaK CaMOCTOATENIbHYIO OTpacilb IIpaBa, IPYrue - KakK IMOAPa3ACICHUE WIM HHTEIPaTUBHBIN
KOMIIOHEHT I'Pa)K/IaHCKOI'O IpaBa WM Jake KaK CErMEHT POCCUHCKOrO 3aKOHOJATENbCTBA. JTU
MHTEPIPETALUH CYIIECTBEHHO BIIUSIOT HA BbIOpAaHHbIE METOJbl U (DOPMBI 3ALUTHI KUJIUIIHBIX
npaB B paMKax 0oJiee IUPOKOH CHCTEMBI 3alIUTHI IPAKIAHCKHX MTPAaB.

3aBeplias Halll aHAIU3, MOXHO CKa3aTh, YTO XWJIMIIHOE IIPABO IPEACTABISIET COOOM
CIIOKHYIO 00J1acTh, OOBEIMHSIONIYIO 3JIEMEHTHI OOIIEro IpakJaHCKOTO IpaBa, 3eMEIbHOTO
npaBa, CEMEHHOro mpaBa M aJAMUHHMCTpaTUBHOro IpaBa. OHO BBICTYNAeT 3a INpeolnanaHue
JUCIIO3UTUBHOTO TOAXOAAa K PETyJIUPOBAHUIO HAJ HMIIEPATUBHBIM, CTPEMSCH IIPEIUIOKUTH
Oosiee rMOKME pelIeHNsl B )KWIMIIHBIX Bomnpocax. HecMoTps Ha 3akOHOZATENbHbIE HAMEPEHUS,
JICCTBYIOIIME TIPABOBbIE HOPMBI, B TOM uucie coaepxkammecs B Koncrurynuu Poccuiickoin
Oenepanuy, ['pakgaHCKOM KOZEKCE M 3aKOHONATENBCTBE O IKWIMIIHO-KOMMYHAJIBHOM
XO3SICTBE, 4acTo HE O00eCHeurBalOT HAJCKHBIX FOPUIMYECKUX TapaHTUM JUIaM, 4YbU
JKWIHILHBIE TIpaBa yIemiieHsl [3].

Tak, >(pQeKTUBHOCT, 3alUTHl KUIMILHBIX IIpaB ONPEAENAETCS KOMIUIEKCHBIM
HOAXOJ0M,  OOBEAMHSIONMM  IOPUCAMKIMOHHBIE M HEIOPUCIUKLMOHHBIE  (DOPMBI.
3aKOHOJATENbCTBO HYXAETCsl B JaTbHEUIIMX 10paboTKax /sl aJleKBaTHOTO pearpoBaHUs Ha
COBpeMEHHbIE BbI30Bbl. Cy/ibl UIPalOT KIHOYEBYIO pOJb B OOECHEYEHUM CIPABEIJIMBOCTU U
OanaHca MHTEPECOB CTOPOH.
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AHHOTAIUSA

Crathst OCBsIIIIEHA aHAJIM3Y TPOOJIEM, CBSI3aHHBIX C MEPEBOJIOM JKUJIBIX TIOMEIICHUN B
HEXWIble 1 Ha000poT. Oco00e BHUMaHHE YENSETCSI OTCYTCTBUIO YETKOTO 3aKOHOJIATEILHOTO
OTIpEICTIEHUS] MECTA «ITOCTOSITHHOTO TIPOKMBAHUS W €r0 BIMSHHUIO Ha TPABONPUMEHUTEILHYIO
MpaKTUKy. PaccMaTpuBaroTcsi TpyIHOCTH, BO3HUKAIOIIUE MPU MEPEBO/IE TOMELIEHHM, BKITIOYast
COOJIOZICHNE CaHWUTAPHBIX W TPAJOCTPOUTENBHBIX HOPM, a TaKKe YYeT HWHTEPECOB
COOCTBEHHHUKOB, COCENEH M MYHUIMMAIbHBIX OpraHoB. ChopMyarpoBaHbI TPETIOKEHUS TI0
COBEPIIICHCTBOBAHUIO 3aKOHO/IATEIbCTBA, BKIIIOUAsI BBEJICHUE YETKUX KPUTEPHUEB MPUTOTHOCTH
JUI TIOCTOSIHHOTO TPOXHBAaHUS W YHU(DUKAIMIO TPOIENyp MepeBoAa. PemieHune naHHBIX
BOIIPOCOB TTO3BOJIUT MOBLICUTH 3PHEKTUBHOCTD PETYITHUPOBAHUS W UCKIFOYUTD ITPABOBHIC CITOPHI.

KuroueBble cj10Ba: 1epeBOj] KWIbIX MOMEIICHUN, MEPEeBOJ HEXUIIBIX MOMEIIECHUH,
MECTO TIOCTOSIHHOTO TIPOXKMBAHWSA,  JKWIHIIHOE TMPaBO, TPAJTOCTPOUTEIBHBIE HOPMBI,
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MPaBOMPUMEHEHHNE,  CAHWUTapHbIE  TpPeOOBaHWS,  3aKOHOJATEIbCTBO,  PETYJIMPOBAHHE,
IOPUIUNYECKUE CIIOPBI.

Abstract

The article is devoted to the analysis of the problems associated with the transfer of
residential premises to non-residential and vice versa. Particular attention is paid to the lack of a
clear legislative definition of the place of “permanent residence” and its impact on law
enforcement practice. The difficulties encountered during the transfer of premises are considered,
including compliance with sanitary and urban planning standards, as well as taking into account
the interests of owners, neighbors and municipal authorities. Proposals have been formulated to
improve legislation, including the introduction of clear criteria for suitability for permanent
residence and the unification of transfer procedures. Resolving these issues will improve
regulatory efficiency and eliminate legal disputes.

Keywords: transfer of residential premises, transfer of non-residential premises, place of
permanent residence, housing law, urban planning standards, law enforcement, sanitary
requirements, legislation, regulations.

IlepeBox MIBIX TOMEUICHUH B HEXHWIblE M HEXHWIbIE IIOMEIIEHUS B SKUJIbIE
IPEICTaBISIET CO00M O/HY M3 aKTYalbHBIX MPOOJIEM COBPEMEHHOIO IPaJOCTPOUTENHCTBA U
KWJIMIHOTO IpaBa. JaHHBI mHpoliecC Perylupyercs: 3HAYMTENIbHBIM YUCIOM HOPMaTHBHO-
IIPaBOBBIX AKTOB, OJHAKO HA IPAKTUKE CTAJKUBAETCS C MHOTOYHCIEHHBIMHU CIIOKHOCTSIMH,
00YCIIOBJIEHHBIMH KakK Ipo0OenaMH B 3aKOHOJATENbCTBE, TaK U OTCYTCTBHEM €IUHOOOpa3HOM
NPaBOIIPUMEHHUTEIBHON MPAKTUKU. 3HAYUTEIBHAS POJIb 31€Ch OTBOJIUTCS 0OECTIEUeHHIO Oaanca
MHTEPECOB COOCTBEHHUKOB, COCEAEH, MyHULIUIIAIIbHBIX OPraHOB U MHBIX CTOPOH, YbM MHTEPECHI
MOT'YT OBITh 3aTPOHYTHI B XOJI€ IEPEBOAA TAKUX TTOMEIIICHHH.

AKTyallbHOCTh JJAHHOM TeMbl OOYCJOBJIEHA 3HAYUTENBHBIM CIIPOCOM Ha H3MEHEHHE
1eJsiell UCIOIb30BaHUsl IOMEIIEHU B YCIIOBHUSX PHIHOYHOM SKOHOMHUKH, OCOOEHHO B KPYITHBIX
ropojiax, Ije *uible 00bEKThl YacTo MepeoOopyaAyIoTCs MoJ| OpUCHBIE, TOPrOBbIE WM HHbBIE
KOMMepUYecKue HyXIbl. B mocieaHue ronapl HaOMOAAETCSl TEHAEHIMSI aKTUBHOIO Pa3BUTHS
MHCTUTYTA MEPEBOAA KHUJIOTO MOMEIIEHUS B HEXKWIIOE NTOMEUICHNE W HEXWIIOrO IIOMEIIECHUS B
JKHUIIO€, YTO 00YCIIOBIIEHO, B TIEPBYIO OUEPE/Ib, IPEANIpUHUMATENbCKUMU LensiMu. Kak oTmeuaer
E.A. T'onyOeBa, B TO e BpeMsl, HECMOTpsI Ha JIOBOJILHO Pa3BEPHYTOE MPABOBOE PErYIUPOBaHHUE
JTAHHOT'O MPaBOBOT'0 MHCTUTYTA HA MPAKTUKE BCE Yallle BO3HUKAIOT Pa3IMYHOr0 pojia MpooiieMbl
U CIOpbl, BO3HHUKAIOIIME KaK [0 HHUIMATHBE COOCTBEHHUKOB IIOMEIIEHHH, Tak M OT
HaHUMaTeNeH, )KUIb1I0B MHOTOKBAPTHUPHBIX JJOMOB M YIOJTHOMOYEHHBIX OpraHoB [4, c. 228].

Hecmotps Ha o0uirie HOPMAaTUBHBIX HpPEANMCAHUN, TpoLeTypa MepeBoja MOMEIIeHHH
U3 OJIHOW KaTeropuu B JPYryl0 COMNPOBOXKIACTCA PSJIOM IPABOBbIX, TEXHUYECKHX U
OpPraHM3allMOHHBIX ~ mpobneM.  KiroueBble  TPYyJHOCTH — BKJIOYAIOT  COOJIIOZCHUE
IPafOCTPOUTENBFHBIX M CAHUTAPHBIX HOPM, COIVIACOBAHME C OpraHaMd MECTHOTO
CaMOYIIpaBJIeHUs, a TaKKe HEOOXOAMMOCTh ydeTa MHTepecoB TpeThux Jjuill. Ha stom ¢Qone
ocofboe 3HaueHHe MPUOOpETaeT MpaBoOBasi perjaMeHTalls TaHHBIX MPOLECCOB U oOecreyeHne
UX IPO3PAaYHOCTHU U IIPEACcKa3yeMocTH [6, c. 45].

Hacrosiiee wuccienoBaHue HampaBlIeHO Ha aHAIM3 CYHIECTBYIOIIMX —IPoOIieMm,
CBSI3aHHBIX C peasi3aluell Mpoleayp MnepeBo/a KUIIbIX OMEIEHUI B HEXXUIIbIe U HA000poT, a
TaKK€ Ha BBIIBJICHUE CIIOCOOOB HMX pa3pelieHus] IOCPEACTBOM COBEPILIEHCTBOBAHUS
3aKOHOZATENbHBIX HOPM U IPAaBONPUMEHUTEIBHOMN MPAKTHUKH.

Wrak, xmouyeBas mpobieMa, Ha KOTOPYIO HaM Obl XOTeIOCh OOpaTUTh BHUMAaHHE B
KOHTEKCTE HCCIIEAYeMOro BOIPOCA, 3aKIIOYAeTCs B OTCYTCTBUM UYETKOIO 3aKOHOJATENbHOTO
ONPENENIEHUs] MECTa «IIOCTOSHHOIO NpOKMBaHWs». [loHATHE «MECTO  IMOCTOSHHOIO
NPOKUBAHUS» YIIOMHUHAETCSl BO MHOTMX 3aKOHOJATENBHBIX AKTaX, OJHAKO €ro CoJep)kKaHHe
BapbUpYETCs B 3aBUCUMOCTH OT KOHTEKCTa. OTMETUM, YTO B COOTBETCTBMHM c 1. 1,7 cT. 141.4
I'paxxnanckoro xoaekca Poccuiickoit deneparuu (nanee — ['K PO) [1], 4. 2 c1. 15 XKunmumnaoro
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kozekca Poccuiickoit @enepanuu (nanee — KK PD) [2], . 1 c1. 23 denepanbHoro 3akoHa ot 30
Mapta 1999 roma Ne 52-03 «O caHUTApHO-IIUAEMUOJIOTHYECKOM OJIaronoinyYnd HACEICHHS
[3] XKuUIBIM NOMEIIEHUEM IIPU3HAETCS M30JIMPOBAHHOE IIOMEIIEHHE, KOTOPOE SIBIISETCA
HEJIBUKUMBIM MMYIIECTBOM M TMPHUTOJHO JUIS TOCTOSHHOTO MPOKUBAHUS TPAaXKJaH, a TaKKe
OTBEUACT YCTAHOBJICHHBIM CAHUTAPHBIM M TEXHUYECKUM TMpaBWIaM M HOpMaMm, HHBIM
TpeOOBaHUSAM 3aKOHOJAATENCTBA, B YACTHOCTH, IO IUIOIIAAM, IUIAHUPOBKE, OCBEIIEHHOCTH,
MHCOJISIIIUY, MUKPOKJIMMATY, BO3yXOOOMEHY, YPOBHSAM IIyMa, BUOpAIMH, MOHU3UPYIOIINX U
HEHOHM3UPYIOIIUX H3IydeHHid. [Ipy 3TOM TepMUH «IIOCTOSIHHOE IPOXKMBAHHUE» MOJIPa3yMeBaeT
YIIOBIIETBOPEHNE 0a30BBIX KM3HEHHBIX TOTPEOHOCTEH, TAKMX KaK COH, NMUTAaHUE U OTIIBIX.
OpHako TOYHOrO MepeyHs TpeOOBaHUN WM YCIOBUI, KOTOpPBIE TOJHKHBI OBITH COOJIFOJICHBI IS
IIPU3HAHUSI IOMEIEHHSI MECTOM ITOCTOSIHHOTO NPOXKHUBAHUS, 3aKOH HE COJIEpKUT. B pesynbrare
OpraHbl MECTHOTO CaMOYIPABJICHUS U CyIbl BHIHYXKJIEHBI CAMOCTOSATENILHO WHTEPIPETUPOBAThH
JAaHHBIA TEPMUH, ONKPAsICh HA TEKYILKE MTPABUJIA, SKCIEPTHBIC 3aAKIIFOUEHUS WA CIIOKUBIITYIOCS
MPAKTUKY, YTO MOPOXKAAET HEOJHOZHAYHOCTH.

OtcyTCTBHE YETKOCTH OCOOEHHO OCTPO CKAa3hIBACTCS HAa IPOIECCE IMEPEeBOJA >KUIIBIX
MOMEILEHUI B HeXWIbIe [7, ¢. 96]. B ycnoBHsIX MHOTOKBapTUPHOTO JIOMa JKUJIOE MOMEILEHUE
MOXKET OBITh IEPEBEICHO B HEXWJIOEC TOJHKO IPHU BBIIOJHEHUU psAla YCIOBUH, BKIIIOUas
MpeKpallleHHe HCIOIb30BaHUS 3TOTO MPOCTPAHCTBA KaK MECTa IMOCTOSIHHOTO MPO>KUBAHMSL
OpHako, ecny 3aKOHOAATENILCTBO HE OMNPEAEISIET, YTO UMEHHO I0/Ipa3yMeBaeTCsl MOJ TaKuM
UCMOJIb30BaHHEM, BO3HHMKAET BOMPOC: JOCTATOYHO JIM, YTOOBI HUKTO (DaKTUYECKH HE KU B
MOMEIIEHNH, WM HEOOXOAMMO HCKIIOYNTh BO3MOXKHOCTH €r0 HCIIONB30BAHMS IS Ieel
NpokKMBaHUsl B OydymieM  (Hampumep, TMyTeM MEperUIlaHUpOBKH WM U3MEHEHUs
koMMmyHHKarmii)? Camu cCOOCTBEHHUKH W OPTaHbI, PACCMATPHUBAIOIIE BOIPOC ITEPEBOIA, MOTYT
M0-Pa3HOMY OTBEYaTh Ha STOT BOIPOC, YTO MPUBOIUT K MHOTOUHCIIEHHBIM CIIOpaM.

Kpome Toro, mpobneMbl BO3HHMKAIOT B CIy4asX IEPeBOJAa HEKWIIBIX ITOMEIICHHHA B
xkunble. [loCKONMBKY JKWIIOE TOMEIICHHWE JOJDKHO OBITh MPUTOAHBIM JUIS TOCTOSHHOTO
MIPOXKUBAHUS, K HEMY TMPEIbSIBIAIOTCS CTPOTHE CAHUTAPHO-TUTUEHWYECKHE W TEXHUYECKUE
TpeboBanus. OIHAKO OTCYTCTBHME UYETKOTO MOHUMAHMS, YTO UMEHHO MOJpa3yMeBaeTcs IMOj
«IIPUTOTHOCTBIO JUTSL MTPOKUBAHUS», OCTABISIET BO3MOXHOCTh Uil CYOBEKTUBHBIX OLICHOK CO
CTOPOHBI 3aKIIFOYAIOUIMX JKCIEPTOB MM KoMuccuu [5, c. 41]. Hanpumep, B ogHOM ciyuyae
MOMEIIEHUSI ¢ MUHUMAJIbHBIMH TIO TUIOIIAId OKHAMU MOTYT OBITh NMPHU3HAHBI HEPUTOIHBIMHU
JUIS TIPO’KUBAHUSA, & B APYTOM — MOTYT MOJYYUTh CTaTyC JKUJIOTO OOBEKTA, €CIH BBITOTHSIIOTCS
0a3oBble CTpoUTENbHBIE HOPMBL. Takoe pa3HOOOpazue MHTepHpeTaluil JIeMOHCTPUPYET
HEOIPEIETIECHHOCTh, KOTOPYIO MOPOXKJIAET OTCYTCTBHE YETKOIO 3aKPEIUICHUS MOHATHUS «MECTO
MTOCTOSTHHOT'O TIPO>KUBAHUS.

Jlns petieHns 0003HaYEHHOW MPOOJIEMBI, B MEPBYIO OYepeb HEOOXOIUMO YTOUYHUTH U
3aKpenuTh B (enepaJbHOM 3aKOHOJATEIbCTBE UETKOE OIpEJesIEHHE TEpMUHA «MECTO
MOCTOSIHHOTO TIPOKKBaHUs». OHO OMKHO OBITH CHOPMYIMPOBAHO TAKMM OOpa3oM, 4TOOBI HE
JIOTTYCKaTh IBOSIKOTO TOJIKOBAHMS B TTPABOIIPHUMEHUTENBHOM npakTuke. Hampumep, MOKHO OBLIIO
OBl BBECTH KPUTEPUH IS OMIPEIETICHHUS TOCTOSHHOTO MPOYKMBAHUS, TAKUE KaK:

1.  Perucrpanus juia o MeCTy *KHUTEIbCTBA (ITOCTOSIHHAS MPOIUCKA) B JAHHOU
KBapTHPE.
2.  TlocrossHHOE WCIIONB30BAaHWE TOMEIICHUST Uil TPOXKMBAaHUS (HAIpHMED,

HaJIMYUE OIUIaThl KOMMYHAJIBHBIX YCIIYT Ha IIOCTOSIHHOM OCHOBE).

Yro kacaeTcs onpesesieHns1, TO €ro MOXKHO C(POPMYIIUPOBATh CIETYIOIINUM 00pa3oM:

MecTto MOCTOSIHHOTO NPOXKMBAaHUSI — O3TO JKWJIOE TOMELIEHHE, MCIOIb3yeMOe
rpaXJJaHUHOM Ha IOCTOSTHHOM OCHOBE ISl YIOBJIETBOPEHUS €r0 KUJIUIIHBIX TOTPEOHOCTEH, UTO
NOATBEPKIAECTCS  HAJIMYMEM TOCYJapCTBEHHOM pETUCTpallMd 10 MECTY JKHTEIbCTBA
(MOCTOSIHHOM TPONMHCKM) B Mpenenax JaHHOrO TIOMEIIeHHs, a Takke (akThuyeckoit
AKCIUTyaTallMel MOMEIEHHs Ul TIPOKUBAHMS, B TOM YMCIIE OIUIATONM KOMMYHAIIBHBIX YCIIYT U
UHBIX 00s3aTElbHBIX IUIATEeXKEH, CBS3aHHBIX C COJAEPXKAHUEM JKWIOTO IIOMEIIEHHs, B
COOTBETCTBHMHM C YCTAHOBJICHHBIM 3aKOHOJATEIbCTBOM.
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Ha ocHOBaHMHM BBIIIEU3II0KEHHOTO MOKHO C(hOPMYIINPOBATH CIEIYIOIIUE BEIBO/IBL:

1.  Ilpormecc nepeBoaa >XKUIBIX TIOMEIICHUI B HEKUIIbIE U HEXKHJIbIC TIOMEILCHUS B
KUJIbIE CTAIKUBACTCS C PSIIOM MPABOBBIX, TEXHUYECKUX U OPraHU3alMOHHBIX
npoOiieM, TJIaBHBIM 00pa3oM H3-3a OTCYTCTBHSI YETKOTO 3aKOHOJATENHEHOTO
OIIpEEeHHs] TAKUX TOHITHH, KaK «MECTO IMOCTOSHHOTO MPOXXUBAHUSD». ITO
OPUBOAUT K HEOJHO3HAUYHOCTSM B NPAaBONPUMEHHUTEIILHOW —IPAKTHKE,
BKJIIOYasi TOJKOBAaHME CAHUTAPHBIX W TEXHUYECKHMX TpeOOBaHMU K
MIOMELICHHSM.

2.  Jlna s¢dexTuBHOrO paszpenieHusi 0003HAYCHHBIX MPOOJIEM HEOOXOIMMO
COBEPILCHCTBOBATh IIPAaBOBOE DEryJIMPOBaHHE, B OCOOCHHOCTH ITyTeM
3aKpeIUICHUS YETKUX KPUTEPHEB W TPEOOBAHUM K KHUJIBIM TOMELICHUSIM U
mpoleccaM  HMX  IepeBoAa. OTO  IO3BOJUT MOBBICHTH  INPO3PAYHOCTb,
NPEACKa3yeMOCTh M YHU(PHUUIUPOBAHHOCTH  MPOLEAYP, MHUHUMHU3HPYS
KOJIMYECTBO CIIOPOB MEKTY COOCTBEHHHMKAMH, OPraHaMH BJIACTU U TPETBUMHU
JMIAMH.
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AHHOTaLUA

B crathe wuccrnemyroTcs mpoOiieMHBIE acTeKThl OOECHeueHHs! aBOKATCKOW TalHBI B
YrOJIOBHOM CyIONpou3BoJcTBe. [loguepkuBaeTcs Ba)KHOCTh 3alIUTHl KOH(HIEHIIMATbHOM
UHPOpPMALIUU IS COXPAHEHHsS JOBEpUS MEXKIy aJBOKATOM M KIHUEHTOM, a Takke s
ofOecrieyeHrsT TpaBa Ha CHOpaBeJIMBOE CyAeOHOe pa30ouparenbeTBO. PaccmarpuBarorcst
3aKOHOJATEIbHBIE MPOOEBI, CI0KHOCTH MPABOIMPUMEHEHUS U 3JI0YNOTPEOICHH s, CBI3aHHBIE C
pasriaiieHleM aIBOKaTCKOM TaitHbl. ABTOp MpeaaraeT Mephl 0 COBEPILIEHCTBOBAHUIO 3AIIUTHI
a/IBOKATCKOW TalHBI, BKJIIOYAsh YyTOYHEHHUE €€ TpaHHIl U yCHUJIEHUE CYIeOHOTO KOHTPOJS Hal
BMEIIATEITLCTBOM B cepy MpodeccuoHATbHON KOH(UICHITMATFHOCTH.

KiaroueBble coBa: angBokarckas —TaiiHa, KOH(HIECHIMAIBHOCTh,  yTOJOBHOE
CYJOIPOM3BOJICTBO, 3aKOHOJATENbCTBO, 3alllUTa IMpaB, NpodeccHoHalbHas TaiHa, OOBICK,
JOBepHE KIHeHTa, KOH(DIUKTHI npaBonpuMerenus, Koncrutyimonnsiii Cyn PO.
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Abstract

The article explores problematic aspects of ensuring attorney-client privilege in criminal
proceedings. Emphasis is placed on the importance of protecting confidential information to
preserve trust between the attorney and the client, as well as to ensure the right to a fair trial. The
article examines legislative gaps, difficulties in law enforcement, and abuses related to the
disclosure of attorney-client privilege. The author proposes measures to improve the protection
of attorney-client privilege, including clarifying its scope and strengthening judicial oversight
over interference in the area of professional confidentiality.

Keywords: attorney-client privilege, confidentiality, criminal proceedings, legislation,
protection of rights, professional secrecy, search and seizure, client trust, law enforcement
conflicts, Constitutional Court of the Russian Federation.

AZBOKaTCcKas TaifHa SIBISICTCS OJHUM M3 KIIFOUEBBIX AJIEMEHTOB MPOdecCHOHAITLHON
JISITEJIbHOCTA  aJIBOKaTa, TapaHTUPYIOLIUM JOBEPUE MEXIY aJBOKATOM U €ro KIHMEHTOM.
Hapymenue npuHmmna KOHQHUISHIMATHEHOCTH MOXKET HE TOJBKO ITOI0OPBATh 3TO JOBEpUE, HO U
MOCTaBUTh MMOJ yrpo3y 3((eKTUBHOCTH MPaBOBOI 3allWTHI, MpaBa Ha 3alIUTy, a TaKKe
CIPaBETMBOCTH CyJIeOHOTO Pa3OMpaTeNLCTBA.

Ha npakTuke Hepeako BO3ZHMKAIOT CUTYAIlMM, KOT/Ia TPaBOOXPAHUTEILHBIE OpPraHbl WU
WHBIC JIUIA TBITAIOTCS MOMYYUTh JOCTYN K WH(POPMAIWH, 3aIMUIICHHON aJIBOKATCKON TAHOM,
YTO MPUBOAUT K KOH(IIMKTY MEKAY MHTEPECaMH YrOJIOBHOTO MPECIEIOBAHUS U COOJIIOICHUEM
pohecCHOHANBHBIX TapaHTUN a/BOKaToB. Kpome Toro, HeIOCTaTKM HOPMATHBHO-IIPABOBOTO
pPEryJIMpOBaHUs W PA3HOUYTEHHsS] B TOJKOBAHMM HOPM O COXPAaHEHHM aJBOKATCKOM TalHBI
CO3JIAIOT MPEIIOCHUIKH ISl 3JI0YTOTPEOJICHHI M 3aTPYIHSIIOT 00ECIICUeHHE KOHCTHTYIIMOHHBIX
MpaB Tpak[JaH B CyJONPOU3BOJACTBE. B CBsA3M ¢ 3TUM HccieoBaHUE MPOOIEMHBIX aCIEKTOB U
MOMCK ONTHUMAJIBHBIX PEHICHUNA I YKPEIUICHUS WHCTUTYTa aJBOKATCKOW TalHBI SIBIISTIOTCS
BaXHOU 3a7jauell Kak Ui TEOPHUH IIPpaBa, TaK U JUIsl IPaBOIIPUMEHUTEIbHON MPAKTUKH.

Haunem ¢ toro, uto ct. 8 denepanbHoro 3akoHa «O0 aJBOKATCKON NEATETHHOCTH U
anBokatype B Poccuiickoii denepaiium» IIacuT, YTO aABOKATCKON TAHOW SIBISIOTCS «TIOOBIE
CBEJICHUS, CBSI3AHHBIC C OKA3aHHEM aJBOKATOM FOPHIMYECKOW MOMOIIM CBOEMY JTOBEPHUTEIIO)
[1]. ITpu stom A.H. MOoHEHKO OTMEYaeT, UTO «ECIU MPOBECTU AHAIOTHIO ¢ KOHCTUTYLIHOHHBIM
3aKOHOM, TJIe 3aKpEeIUIeH psAJ TpaB YeJOBEKa, MO TAKOMY >K€ THITYy 3aKOHOJATENIbCTBO 00
aJIBOKaTCKOM JIEATENBHOCTH U aJJBOKAType YCTaHABIMBAET <«IIPaBO» aJBOKATCKOM TaillHb» [2, C.
608]. KoHkpeTHOro € OpPHUEHTHPOBAHHUS O CBEIACHUSX, KOTOPBHIE CBSI3aHBI C OKa3aHHEM
aJBOKaToM IOPUIMYECKOW IOMOIIM, B JIaHHOM 3aKkoHe He jaerca. Ho mnpezacraBieHHOE
3aKOHOJIATEIbHOE OIpPEACIICHUE MOANCPKUBACTCA U MPaBOBOM mo3uuyen KoHCTUTYIIMOHHOTO
Cyna P®, rae yrBepkmaercsi, YTO HE JOIMYCKAeTCsl BO3MOXKHOCTh pa3rJIallleHHus aJBOKATOM
CBEJICHMI, CTaBIIMX HM3BECTHBHIMH aJBOKATy B paMKax MPOodecCHOHATBHON NESTELHOCTH IO
OKa3aHUIO0 FOPUIMYECKON MOMOIIM, HE3aBUCUMO OT BPEMEHH M OOCTOSITENBCTB MOMYyYCHUS UM
TaKuXx cBeneHui [3].

B yronoBHoM mportiecce aBokaTcKasl TaifHa mpuoOperaeT ocodoe 3HaUeHHE, TaK KaKk OHa
obecreunBaeT OCHOBY JOBEPUTEIHHBIX OTHOIICHUN MEXAY aJIBOKAaTOM W TOJ3alUTHHIM. be3
COONMIONICHUST TIPUHIIUIA KOH(HISHIIMATHHOCTH HEBO3MOXXHO TapaHTUPOBATh TOJHOIIEHHOE
(YHKIIMOHUPOBAHNWE WHCTUTYTA 3aIllUThI, YTO, B CBOIO OYepe/b, MOJPHIBAET CIPABEIMBOCTD
YrOJIOBHOTO TIpeciefoBaHMs. Takum o0pa3oM, ajBOKATCKas TailHa HE TOJBKO 3allUINacT
WHTEPEChl OTJCIBHOTO OOBHHIEMOrO, HO U CIY)XUT IIUPOKOM 3amadye oOecredeHus
BEPXOBEHCTBA ITpaBa.

ConeprkaHne aJBOKaTCKOW TallHbI BKIFOYAET HECKOJIBKO KITFOUEBBIX ACTIEKTOB:

1. CBeneHusi, CBA3aHHBIE C OKA3aHUEM IOPUIUYECKOM MOMOIIU. DTH CBEICHUS
BKJIFOYAIOT BCE JIaHHBIE, KOTOpbIE OBUIM TEpeAaHbl JIOBEPHUTEIIEM
(0OBHHSIEMBIM, TMOMO3PEBAEMBIM KM HHBIM JIMIIOM) aJIBOKaTy B IpOIEcCe
B3auMoecTBUSA. K HUM MOTYT OTHOCHTBCS MaTrepuabl, MOATBEPKAAIOIINE
0OCTOSITENHCTBA JieJIa, JIMYHBIC JaHHBIC, OPUANYECKUE TIO3UIIUH, CTPATeTHU
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3alIMTHl ¥ JaXKe JaHHBIC, KOTOPhIE MOTYT OBITh KOMITPOMETHUPYIOIIUMH ISt
CaMoT0 JIOBEPUTEIIS.

2.  JloBeputelbHBIC OTHOIICHUS aBOKAaTa M €ro KiveHra. HamexHas 3ammra
a/IBOKaTCKOM TallHbI HaIpaBlieHa Ha YKPEIUIEHHE JOBEPUS MEXTy CTOPOHAMHU.
Knuenr momkeH ObITH yBepeH, 4To Jro0as wH(OpMAaIws, MepelaHHas ero
3alIUTHUKY, HE CTAHET JOCTYHMHOM TPEThbUM JIMLIAM, B TOM YHCIE OpraHam
YTOJIOBHOTO TIPECIIEI0OBaHUs. DTa YBEPEHHOCTD SBISIETCS MPEIOCHUTKON ISt
OTKPOBEHHOI'O JIasiora, HEOOXoAUMOro st 3((GEKTUBHOTO IUIAHUPOBAHUS
3aIlUTHI.

3. CexkpeTHOCTb TMOJTrOTOBJIEHHBIX JOKYMEHTOB M CHEJIOK ajBokata. B
COOTBETCTBHH C  NPOPECCHOHANBHBIMUA  CTaHIAPTAMHU  aJBOKATCKON
JesITeIbHOCTH, KOH(PUICHIINAIBHOCTh PACIIPOCTPAHSIETCS Ha JH0ObIE MPOEKTHI
JOKYMEHTOB, pa3palaThlBacMbIe aJIBOKATOM B TPOIIECCE BEACHUS JeNa. JTO
MOTyT OBITh TpOLIECCYabHBIE JOKYMEHTBI, YacTHBIC IOPUIHUUECKHE
3aKJIFOUEHUS, MOATOTOBKA K JAOMIPOCY U IPYrHe MaTepUalibl.

4.  Wudopmarus o dakrax u J10Ka3aTelnbCTBAX, MOIYUYECHHBIX aBOKATOM B XOJIE
HE3aBHCHUMOTO pacciieoBanus. B mpoiiecce oCcymiecTBICHHs 3aIUThI aIBOKAT
MOKET TPOBOJIUTH COOp [I0KAa3aTelnbCTB M TMONy4aTh JaHHbBIE, KOTOpBIC
MIPaBOIIPUMEHUTEIBHBIE OpPraHbl MOTJIM OBl HWCIOJB30BaTh NPOTHB €ro
knuenTta. KonduaeHmanbHOCTh 3TUX CBEICHHI TapaHTUPYET, YTO a/IBOKAT HE
OyzeT BBIHYXKJICH JICHCTBOBATh IPOTUB UHTEPECOB CBOETO TOA3AIIUTHOTO.

OpHoil 3 Hamboslee pacpoCTpaHEHHBIX MPOOIEeM SIBIISICTCS HApyIIEHHE aJBOKATCKOU
TalHBI CO CTOPOHBI MTPABOOXPAHUTEIBHBIX OPraHOB. DTO BBIPAXKAETCS B JIOMPOCAX ABOKATOB B
Ka4yecTBE CBUJETENeld MO JejaM HUX KIHEHTOB, B TMPOU3BOACTBE HE3aKOHHBIX OOBICKOB B
CIIY’)KEOHBIX ¥ JKWIBIX TIIOMCIICHUSX aJBOKATOB W B JIPYTMX IMOMBITKax JIOCTyNa K
koHpuneHnuanpHoi uHpopmaryu. Kak ormewaer H.C. MaHoBa, «KOIMYECTBO CiIydacB
MOCSIraTeNIbCTBA HA aJJBOKATCKYIO TallHY MOCTOSIHHO pacTteT [4, ¢. 206].

Kpome Toro, HecMoTpsi Ha BBEJCHHWE TEPMUHA «aJIBOKaTcKas TaifHa» B cTathio 450.1
YronoBHo-niporieccyanbHoro koaekca P® (manee — YIIK P®) B 2017 romy [5], 3ammra
KOH(HICHIIUATBHBIX JaHHBIX, XPAHAIIUXCS Y aJIBOKATOB, OCTaeTcs HecoBepiieHHOH. OcoOeHHO
MPOOJIEMAaTUYHOM SBJISIETCSI CUTYaIUs ¢ JOKYMEHTaMH M MIPEMETaMH, TIEPEIaHHBIMU KIIMEHTOM
a/IBOKaTy: WX TMPaBOBOM CTAaTyC MOJ 3allUTOW KOH(HUAECHIMAIHHOCTH, 3a4acTYIO BBI3bIBAET
CIIOPBI.

[Tonaraem, 4To B 1eNsX peIIeHUs] 0003HAYEHHBIX TIPOOIeM, HEOOXOAUMO:

1.  Bgexaenwue Oosee CTPOrux HOPM, OTPAHMUMBAIONIUX BMEIIATEIILCTBO B chepy
npodeccoHaNbHOM KOH(UACHIIMATBHOCTA a/JBOKaToB. Hampumep, B CT.
450.1 VIIK P® yxe 3akpernieHa HEO0X0IMMOCTb CyJeOHOTO pa3perieHust s
MpoBeeHUsT OObICKa WM BHIEMKA B OTHOIICHHWM aJBOKATOB, OIHAKO, Ha
MIPaKTHKE 3TO TPEOOBAHNE YaCTO HAPYIIAETCS. Y CHIIEHUE OTBETCTBEHHOCTH 3a
HE3aKOHHOE TOJy4YeHue HWH(GOpMAIUK, MOANANAIONIed TMOA aJIBOKATCKYIO
TaliHy, MOYKET MHHUMU3UPOBATH MTOI00HBIC HAPYIIICHHS.

2.  Taxke MBI CUMTaeM HEOOXOJIUMBIM IITUPE TOJIKOBATH MOHITHE aBOKATCKOU
TalHBI, BKJIIOYAsi B €€ TPAHUIIBI BCE JaHHBIE, CTABIINE U3BECTHBIMHU aJIBOKATY
B pamkax npodeccruoHansHON nesTenpbHOCTU. [lomaraem, 4to Bce JaHHBIE,
CTaBIIIME W3BECTHBIMH JIBOKATy B MPOIECCE OKa3aHUs KBATA(DUIIMPOBAHHOM
FOPUIMYECKON MOMOIIH, TOJKHBI COCTaBIISATh MPEIMET aJIBOKATCKON TailHBI.

[ToaBOAS UTOT MOKHO CENIATh CIAEAYIOUINE BHIBOBI:

1.  AnBokarckas TaiHa SIBJISIETCS KIIOYEBBIM HHCTUTYTOM, TapaHTUPYIOIIAM
JIOBEpHE MEXKAY aJBOKATOM M €ro KIMEHTOM, a TaKke O00ecredrBaroIIiM
3aUMTy KOHCTUTYIMOHHBIX TMpaB OOBUHSEMBIX H  CIPaBeJIMBOCTH
YJrOJIOBHOTO  Cynonpou3BojcTBa. Ee  HapyiieHwe  HOJpbIBaeT — Kak
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UHAVMBUAYaJIbHBIE IpaBa MOJ3AIIMTHOIO, TaK M IPUHIMIIBI BEPXOBEHCTBA
IIpaBa B IIEJIOM.

2.  CoBpeMEHHOE 3aKOHOJATEIbCTBO M  IPABOINPUMEHUTENbHAS  IPAKTUKA
HYXJAI0TCs B JOpabOTKe Il 00eCHeUeHns] pealbHOM 3alliThl aBOKATCKON
TaiiHbl. DTO BKJIIOYAET O0Jiee IIMPOKOE TOJIKOBAHME IOHATHS aJIBOKATCKOU
TaiHbl, YCUJICHHE OTBETCTBEHHOCTU 3a HApYILEHHE KOH(UAECHIMAIBLHOCTH, a
TaKXKe IIPEOTBPALICHNE J0CTyna TPETHUX M1 (BKuIrOUaAs
[IPaBOOXPAHUTENIbHBIE ~ OpraHbl) K CBEJEHUSAM, 3allMIIEHHBIM  3THM
IIPUHLIUIIOM.
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AHHOTAIIHASA

B HacTOslleM HayyHOM UCCIIEJOBAHUM AaBTOPOM MOJHMMAETCS AaKTyalbHBIA IS
COBPEMEHHOI0 OO0IecCTBa BONPOC, KAaCalOUIMHCS aKTyalbHBIX MpOOJIEM MaTepHabHON
OTBETCTBEHHOCTH. Takke€ NPOBOJUTCS M3YYCHHE YCIOBUW HACTYIUICHUS MaTe€pUaIbHON
OTBETCTBEHHOCTH, JCWCTBHS OpPraHU3allil U COTPYAHUKA MPU BO3HUKHOBEHHU OOCTOSITENLCTB,
KOTOpbIE TIOBJICKJIIM 32 COOOW OTBETCTBEHHOCTh pa0OTHHMKA. ABTOPOM JaHHOW CTaTbU
OTIPENIENIAIOTCS. KIIIOYEBBIE OCHOBAHUS Ul TOJHOW WHIMBHyalbHON OTBETCTBEHHOCTH U
3aKJIIOUEHHUsI JOTOBOpa O MOJHOM MaTepuaibHOM OTBETCTBEHHOCTH, @ TAKKE yCTAHABIMBAETCS
orpeziesieHNe KOJUIEKTUBHON MaTepHaIbHONW OTBETCTBEHHOCTH U ONpeJieNieHne pa3mepa yiiepoa,
KOTOPBIM MPUYMHSAETCSI HEMOCPEACTBEHHO paboTOAaTelIO.

KimioueBble cjoBa: paboTHHK, paboTojarenb, TpPYAOBOM  JOroBOp,  yIIiepo,
MaTepuaibHas OTBETCTBEHHOCTh, OPraHU3aIusl.

Abstract

In this scientific study, the author raises an urgent issue for modern society concerning
the actual problems of financial responsibility. There is also a study of the conditions for the
onset of financial responsibility, the actions of the organization and the employee in the event of
circumstances that led to the responsibility of the employee. The author of this article defines the
key grounds for full individual responsibility and the conclusion of a full liability agreement, as
well as defines collective financial responsibility and determines the amount of damage that is
caused directly to the employer.

Keywords: employee, employer, employment contract, damage, financial liability,
organization.
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JIro0ast opranm3aiysi, KoTopas siBisieTcs: paboToiaresieM, 3aMHTEPECOBaHA B COXPAaHEHUH
CBOET0 HEMOCPEICTBEHHOIO UMYIIECTBA. B CBSI3U € 3THM aKTyallbHBIMU U BOCTPEOOBAaHHBIMU B
COBPEMEHHOM MHpE SBIISIFOTCS BOIPOCHI MaTepUalIbHON OTBETCTBEHHOCTH pabOTHHKA 32 YIepo,
KOTOpBIM MpuuuHseTcs paboToAaTelNo, peryiaMeHTUPOBaHHbIE HOpMaMHu TpyaoBOro Kojekca
Poccuiickoii @eneparmu (nanee — TK PD) [1].

Ha  ocHoBaHMM  HOpPMAaTHUBHO-TIPAaBOBBIX ~ aKTOB ~ COBPEMEHHOIO  TPYAOBOIO
3aKOHO/IATEIbCTBA POCCHHUCKOTO TOCYIApCTBa, 32 PAOOTHUKOM CYLIECTBYET OOS3aHHOCTb, Ha
OCHOBAHUU KOTOPO OH 00513aH BO3MECTUTH PabOTOATENI0, IPUYMHEHHBINA eMy MPsIMOH yiiiepo,
BBIPAKAIOIIHIACS B MOpYE UMYIIIECTBA, PACX0/1a UMYIIIECTBA [0 PEMOHTY yiepoa [2, ¢. 104].

Cymma ymiep6a, Kak NpaBWIIO, PACCUUTHIBAETCS HCXOIS M3 PHIHOYHOW CTOMMOCTU
UMYILECTBA, KOTOPOMY OBLI MpUYMHEH yuiepO, HEMOCPEJCTBEHHO Ha MOMEHT COBEpPIICHUS
TaKOTO JACSHUSI.

Wtak, moj MarepuaibHOW OTBETCTBEHHOCTBIO pPAOOTHMKA, B HACTOSIIEE BpEMS
MOHMMAETCSl TPABOBOM MEXaHHM3M, KOTOPBIA PpEriaMeHTHpPYeTCsl BO3MEIEHHE yiiepda Hiu
yOBITKA, IPUIMHEHHBIA B TPOIECCE HMCIIONHEHUS OOS3aHHOCTEH TPYAOBOro xapakrepa [3, c.
323].

KirroueBoii 3agadell Takoro NpaBOBOIO MEXaHM3Ma SIBJIICTCS 3aIUTa UMYILIECTBEHHBIX
MHTEPECOB OpraHU3allMd M MPEAYNPEKICHUE BO3MOMKHBIX MPABOHAPYIIEHHHA CO CTOPOHBI
pabOTHHUKOB.

Ha cerognsiauii 1eHs MaTepuaibHas OTBECTBTEHHOCTh PAOOTHUKOB PETJIAMEHTPHYETCS
UCKITIOYMTENIbHO HOPMaMH TpPYJOBOTO 3aKOHOJATENILCTBA, W MPEIONIaraeT OO0sI3aHHOCTD
pabOTHUKA TMOJHOCTHIO TOKPBITH yHIEpO M YOBITKH, KOTOpbIE OOpa3oBaIMCh B PE3yNbTaTe
HENpaBOMEPHOro MoBeAeHUsl padoTHHKa. Popmbl yiiepda MOTrYT OBbITh Ppa3IMYHBIMU U
BBIPA)KAThCSI B CIICAYIOIIEM:

1)  yrpara, HOBPESKICHUE WK TIOpYa UMYILECTBA OPraHU3aIHH;
2)  yOBITKH, KOTOpbIC HACTYIIMJIM B XOJE COBEPIICHUS HECAHKI[MOHHPOBAHHBIX
NENCTBUIA coTpyaHuKa [4, ¢. 126].

HeobxoauMo ckazaTh, 4TO MaTepHaibHas OTBETCTBEHHOCTb, COITIACHO HEKOTOPHIM
HOPMAaTHBHO-TIPABOBBIM ~ aKTaM TPYAOBOTO 3aKOHOJATENbCTBA POCCHUIICKOTO TOCyIapcTBa,
TpedyeT coOM0IeHne ONPeIeTICHHOT 0 psijia yciIoBHii [5, c. 431].

Tak, ans HACTYIJIGHHS MaTepHaJIbHOW OTBETCTBEHHOCTH pPAaOOTHHKA HEOOXOAMMO
BBINIOJTHEHHE CIIETYIOIINX YCIOBHIA:

1)  OO6sBarensHOe Hamwuue yiiepOa. /laHHOe YCIOBHE SBISIETCS OCHOBHBIM. TO
€CTh JUId TPUMEHEHUS MAaTepUAIbHOM OTBETCTBEHHOCTH K Pa0OOTHHKY,
HEOO0XO/IMMO yCTaHOBUTh (PAKT MPUUYMHEHHOTro yiiepba paboTonareso.
VYiep6 MoXXeT HOCUTh Kak IpsMOI XapakTep, Tak U KocBeHHbIH. K npumepy,
npssMOW  ymiepO BBIpakaeTcsi, Kak TNpPaBWIO, B yTpaTe HWMYIIECTBa, a
KOCBEHHBIM BBIpa)kaeTcsi B YOBITKE OT TPOCTOS OpraHU3alldd  WIH
TIPEATTPUSTHSL.

2) Buna paborHuka. OtTMmMeTHMM, 4YTO MarepHaibHas OTBETCTBEHHOCTb
MoJjpa3yMeBaeT HaJMUMe BHHBI HETOCPEACTBEHHO CO CTOPOHBI pabOTHHKA.
BuHa MoxeT BBICTYNaTh B POJIM YMBIIUICHHOTO PHYMHEHHS BPEa, a TAKXKE B
HeOpe)kHOCTH paboTHHKA. B ciydae, korga BuHA pabOTHHKA OTCYTCTBYET,
COOTBETCTBEHHO, MaTepualibHas OTBETCTBEHHOCTh B OTHOIIEHHH HEro He
MOXET IPAMEHSTHCSI.

3)  IlpuumnHO-CieAcTBeHHAs CBsA3b. CTOMT OTMETHUTH, YTO YIS TPUMEHCHUSI
MaTepUaIbHON OTBETCTBEHHOCTH K PAaOOTHHKY, HEOOXOJMMO YCTAHOBJIEHHE
YETKOW CBSI3U MEXKIY JACUCTBUAMU PAOOTHHKA W yIIepOOM, KOTOPHIH B XOJe
ero neiictBuii Bo3HMK. CO CTOpPOHBI paboTomaTesnst HEOOXOIUMO JOKa3aTh,
KaKhe MMEHHO JIENCTBUS WM Oe3eHCTBHS COBEPLIMJI COTPYAHUK, KOTOpBIE
MIOBJICKJIM 32 cOOO HAcTyIIeHue yiiepoa.
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parOHAIIBHOC

4)

TpynoBble oOTHOIICHHUS. MaTepuanbHas OTBETCTBEHHOCTh MOXET OBITh
NPUMCHEHA HWCKJIIOYHMTENILHO B AaCIEKTe TPYAOBBIX OTHOIICHHWH, TO €CTh
MEXIy paOOTHHKOM U paboTomaTesieM IOKEH OBITh 3aKII0YEH TPYIOBOU
JoroBop [6, c. 122].

Jlnst Toro, 4roObl BO3MECTHTH YIIEpO, KOTOPBIA ObUT MPUYMHEH HEMOCPEACTBEHHO
PabOTHUKOM, HEOOXO MO COOJIIOAEHHE HEKOTOPOTO MOPsI/IKA, & UMEHHO:

1.

JlokymeHTupoBanue ymepba. HadanpHbIM 3TanoM B mporecce BO3MEIICHHs
yiiepOa, sBisiercs (GOPMHPOBAHUE aKTa O MPUYMHEHUHM JAHHOTO Yyiepoa,
KOTOpBIA B  00S3aTENIbHOM TIOPSAKE TIOJANKCHIBACTCS KOMIIETCHTHBIMU
munaMud. B TakoM JOKyMeHTE MpPOMNMCHIBAIOTCSA JETAbHO BCE COOBITHS
MIPOM3OIIEIIIETO0, a TAKXKE OMUCHIBACTCA ylIepO U ero oieHka [7, c. 25].
VYBenomiienue pabotHuka. B obs3arenbHOM mopsake paboTonaresb JA0JKEH
HalpaBUTh yBeIOMJIEHHE paOOTHHKY O Hamuuuu ymiepda, a Takke
MPEIOCTaBUTh €My BO3MOXKHOCTh CKa3aTb CBOE€ MHEHHE [0 TOBOIY
CJIO’KMBILEHCS CUTYaLUH.

PaccnenoBanne wuHnmaenta. HeoOXoaumo MpOBECTH Tak Ha3bIBAEMOE
«BHYTPEHHEE pAacCCIEeOBAaHHE» BHYTPU OpPTraHM3ALUH JUIS YCTAHOBIICHHUS
TOYHBIX OOCTOSATENBCTB Jena. Takoe pacciefoBaHue MOMOXKET IPPEKTHBHO
OIIPEIETNUTh CTEIECHb BUHBI PAOOTHHKA, a TAKXKe YTOYHHTH MOCIEICTBH,
KOTOpPbIE MOTYT BOHUKHYTH B IAHHOM CJIy4ae.

Omnpenenenne cymmbl ymiep6a. CTOMT OTMETHTb, YTO HAa OCHOBaHHUH
coOpanHON HH(pOpPMAIMK, a TAaKKE CHEHUAIBHBIX 3aKIIOUYEHH, KOTOpHIC
COCTaBJIIIOT HEMOCPEACTBEHHBIMH JKCIIEPTaMH, YCTAHABIMBACTCA pPazMep
yiep0Oa, moAIeKauii BO3MELICHUIO CO CTOPOHBI paboTHHKA |8, c. 361].
CornacoBanue ¢ paboTHHKOM. B Hacrosiee BpemMst paOOTHUK MMEET TTOJIHOE
IIPaBO OCHOPUTH pe3yibTaThl paccienoBanus. K mpumepy, B ciydae, Koraa
pPabOTHHK HE COTJIACEH C 3aKIFOUEHHUSMH SKCIIEPTa U B IIEJIOM C pe3yJIbTaTaMU
pacciieloBaHusl, OH MOKET MX OCIIOPHUTH B cyaeOHOM nopske [9, c. 17].
Ucnonuenune ob6s3arenscTB. B Tom ciydae, xorjga pabOTHHK COTJIaCeH C
pe3yJibTaTaMH pacciie/IOBaHMs, a TaKKe C YCIOBHSMH, KOTOpPbIE BBIJBUTAET
HETOCPEJICTBEHHO  paboTojarenb, TO  TPOU3BOJMUTCS  HCIIOJHEHHE
00s13aTeNIbCTB MO BO3MEIIEHUIO yiiepOa. Bo3MeleHne MoxeT MpoBOAUTHCS
KaKk B JICHSXKHOW (hopMe, TaK M B BHJE YIEpXKAaHUS YKa3aHHOW CyMMBI U3
3apaboTHON M1aTel. OTMETUM, YTO CYMMBbI YyAEp)KaHHUs YCTaHaBJIMBAKOTCS
HETIOCPEJICTBEHHOTO HOPMaMH  TPYAOBOTO  3aKOHOJATENLCTBA  HAIIETO
rocynapcrsa [10, c. 28].

Takum 00pazoM, MOXKHO CKa3aTb, YTO MaTepualibHasi OTBETCTBEHHOCTh PAa0OTHHKA B
HACTOSIILIEE BPEMS BBICTYIIAET B POJIM OCHOBHOI'O IIPAaBOBOI'O MHCTPYMEHTA, KOTOPBIM MOMOTaeT
pean30BbIBaTh WHCTUTYT 3alUThl MHTepecoB opranuzammu [11, c. 108]. DddexruBHOE U

MMPUMCHCHHUC HOPMATHUBHO-TIPABOBBIX aKTOB, PCTIIAMCHTUPYIOIIUX

MaTepHabHYI0 OTBETCTBEHHOCTb, CIIOCOOCTBYET KaKk BO3MEILIEHHIO YOBITKOB U yIlep0a, a TaKkxke
MOBBIIIEHUIO TUCLUIUIMHY CPEAH NEPCOHAA.

=
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AHHOTaIUA

B nmanHO# uccnenoBarenbckoil paboTe aBTOPOM pacCMAaTpPHUBAIOTCS HAMOOIEe OCTphIC
BOITPOCHI COBPEMEHHOTO YTOJIOBHOTO MPaBa, KOTOPBIC KACAKOTCS MPOOIeM KBATH(HKAIINN TAKHX
MIPECTYIUICHUH, KaK W3HACWJIOBAHUE M HACUJILCTBEHHBIE JEHCTBHSI CEKCYaJbHOIO XapakTepa.
Crout cka3aTh, UTO TAK)KE B CTaThE MIPOBOAUTCS aHAIN3 OTEYECTBEHHOM JIOKTPUHBI YTOJIOBHOTO
mpaBa, KoTopas  OOyCHaBIMBaeTCs HEKOTOPOM  HEOMpEeAeIEHHOCThIO B MPABOBBIX
dopmynupoBkax. VIMEHHO HETOUHBIE 3aKOHOJATENbHBIE (POPMYIHPOBKUA  3aTPYAHSIOT
yCTaHOBJICHHE KBaM(UKAIIMK MpecTyruieHnd. Takxke aBTOp pabOThl 3a0CTpseT BHUMaHHUE Ha
BOMNPOCaX BTOPHUYHOM BUKTUMHU3AIMKU U COIMAIBHBIX CTEPEOTUIIAX, KOTOpPhIE B HACTOSIIEE
BpEMs OKa3bIBAIOT JIOCTATOYHOE BO3/ECHCTBUE HA BOCIPHUATHE UCCIEYEMbIX MPECTYIUICHUAX B
obmectBe. B Hacrositiiee BpeMst ISl PaBUIBHOW KBIM(UKAIIMKA TaKUX TMPECTYIUICHUH, Kak
M3HACWJIOBAHUE WM HACWJIBLCTBEHHBIX JIEUCTBUI CEKCYaIIbHOTO XapakTepa CO CTOPOHBI
3aKOHO/ATEIhCTBA HEOOXOAMMO pa3paboTaTh KOMIUIEKCHBIM TIOAXOA K HCCIEIOBaHUIO
TICUXOJIOTHH KaK KepTB, TaK W MPECTYITHUKOB, YTO B JaJbHEUIIIEM ONaronpusTHO OTPa3UTCs Ha
MIPABOIIPUMEHUTETHHOMN MPAKTHKE.

KuroueBble cji0Ba: M3HACWIOBaHME, MOJIOBas HEMPUKOCHOBEHHOCTh, HACHUIbCTBEHHbIE
JIEHCTBHSI, TPECTYITHUK, KEPTBA, IMOJI0Basi CB0001a.

Abstract

In this research paper, the author examines the most pressing issues of modern criminal
law, which relate to the problems of qualifying crimes such as rape or the use of violent acts. It is
worth saying that the article also analyzes the domestic doctrine of criminal law, which is caused
by some uncertainty in legal formulations. It is precisely the inaccurate legislative formulations
that make it difficult to establish the qualification of crimes. The author also focuses on the
issues of secondary victimization and social stereotypes, which currently have a sufficient impact
on the perception of the crimes under study in society. Currently, for the proper qualification of
crimes such as rape or sexual violence by the legislation, it is necessary to develop an integrated
approach to the study of the psychology of both victims and criminals, which will further have a
positive impact on law enforcement practice.

Keywords: rape, sexual integrity, violent acts, perpetrator, victim, sexual freedom.
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Ha ocnoBanuu nonoxxenuit Koncturymum Poccuiickoit @enepanyu, KoTopasi sBIsSETCS
BBICIIMM HOPMATHBHBIM IIPaBOBBIM AaKTOM HAIIeT0 TOCYIapCTBa, KaKAOMY 4YEJIOBEKY U
TpaXIaHUHY TapaHTUPYETCs 3allluTa ero MmpaB M cBOOOJ, B YACTHOCTH NPABO Ha IOJOBYIO
HEMPUKOCHOBEHHOCTH U TIOJIOBYIO cBOOOAY [1].

JIroboe COBpEeMEHHOE LMBHIM30BAHHOE OOIIECTBO OOeperaeT 4ecTb M JIOCTOMHCTBO
JKCHILUH, KaKk CUMBOJ COOCTBEHHOW 4ecTH, a 3(p(eKTHBHOCTh NAaHHOM 3alUTHI BBHICTYHAET B
POJIM OCHOBHOTO ITOKa3aTelsl KyJIbTYypbl TOCY1apCTBa.

Wtak, nonoBass HEMPUKOCHOBEHHOCTh U IMOJIOBasi CBOOOA TMUYHOCTH SIBIISIIOTCSI YaCThIO
paB ¥ CBOOOJ JUYHOCTH, KOTOPBIE NPOIIMCAHBI B HOPMAaTUBHO-TIPABOBbIX akTax KoHcTUTyMN
PO [1].

[TonoBele MpecTyIUICHHUST B HACTOSIIEE BPEMs IMOAPAa3yMEBAIOT COOOM yMBIIUICHHBIC
JNEUCTBUSI MPOTUB KOHCTUTYIMOHHBIX TpaB 4YeJIOBEeKa W TIpakJaHMHA, a MMEHHO IpaBa Ha
MIOJIOBYIO HETMPHUKOCHOBEHHOCTh M TPAaBO Ha IOJIOBYIO CBOOOY, a TAaKKe HETOCPEICTBEHHOTO
HPAaBCTBEHHOTO U (DU3UYECKOTO PAa3BUTUS HECOBEPIICHHOJETHUX, MPHUUHSIIOMNX Bpe.
OIIpPEIEIIEHHBIM JINYHOCTSIM.

JlaHHO€ ompeeneHne HaXOAUT OTPAKEHUE B JOKTPUHE YrOJIOBHOTO MpaBa, a UMEHHO B
cT.18 Yronosuoro konekca Poccuiickoit denepanun (nanee — YK PO) [2].

Kak mpaBuiio, moyioBble MPECTYIUIEHUS] TECHO CBSI3aHBI C CEKCYAJIIbHBIM HACHIIMEM, a
TaK)ke TPOSBISIIOTCS B TpyOOM HapylIeHMH HOPMAJIBHBIX TIOJIOBBIX  OTHOIICHHUH,
YCTaHOBJICHHBIX B OOIIECTBE.

DJeMeHTaMHd HOpPMAaJIbHBIX IIOJIOBBIX OTHOIIEHUM B HACTOSILEE BpeMs SBISIOTCS
CIIEYIOIINE aCTIeKThI:

1)  pa3HOMOJIOCTh MAPTHEPOB;

2)  106POBOJILHOCTS;

3)  JIOCTMXXKEHHE MapTHEPaMH COOTBETCTBYIOIIETO BO3pacTa MOJIOBOU 3PEIOCTH;
4)  otcyrcTBHE OJIM3KOTO POJCTBA MOJNIOBBIX MAPTHEPOB;

5)  CHOIICHHE HOPMAIBLHBIM TOJIOBBIM ITyTeM [3, c. 457].

[Ipexxne dem paccMOTpeTh MpoOIEeMbl KBATU(HKAIMKA TaKUX MPECTYIUICHHH, Kak
W3HACUJIOBaHME U HACWJIbCTBEHHBIX JEHUCTBHM CEKCyaJlbHOTO XapakTepa, HE0OXOIUMO
00paTUThCA K MOHATUHHOMY anmnapaTy JaHHBIX POTHUBOMPABHBIX ACHCTBHA.

Wrak, w3HacwioBaHue TmpejacTaBiseT co0OM OJWH M3 BHIOB  IPECTYIUICHUH,
3aTparuBaroOlX OCHOBHbIE KOHCTUTYLIMOHHBIE NIPaBa U CBOOO/IbI JINYHOCTH.

Ccpbutasice Ha cr. 131 YK P®, u3HacunmoBaHue — 3TO MOJOBOE CHOIIEHHE, KOTOPOE
COBEpIIAeTCs ¢ MPUMEHEHHEM HACWIILCTBEHHBIX AEHCTBUI, MO0 ¢ yrpo30il MpUMEHEHUs TaKUX
JIEHCTBHIA, a paBHO C MUCIOIH30BAHUEM OECTIOMOIITHOTO COCTOSIHHSI TOTEepIEBIIeH [2].

OTtmeTuM, 4YTO [JaHHas TpaBOBas HOpPMa HE TOJBKO YCTAaHABIWBACT YTOJIOBHYIO
OTBETCTBEHHOCTh 32 COBEPIICHHWE W3HACUJIOBAHMS, HO U OTPAXKaeT COLMAIbHYIO 3HAUUMOCTh
3aLUTHI )KEPTB CEKCYaTIbHOIO HACHIIUSL.

[To1 HaCKIIBCTBEHHBIMU JIEHCTBUSMHU CEKCYaIbHOTO XapaKkTepa B IOKTPHUHE YTOJIOBHOIO
npaBa MojjpazymMeBaeTcs JiessHue, Koropoe kBampuimpyercs ct. 132 YK PO.

K Takum AeicTBUSIM B HACTOSIIIIEE BPEMS OTHOCATCS:

1)  MyXenoxXcTBo,

2)  JecOUSIHCTBO,

3)  uWHbBIC JEWCTBUS CEKCYaJbHOTO XapakTepa C NMPUMEHEHHWEM HACWIIHS WU C
YIpo30il ero NpUMEHEHHs! K MOTEPIIEBIIEMY JIUILY, WK JIUIAM, HaXOJISIIIUMCS
B OecriomoIHOM coctosiauu [4, ¢. 80].

KBamudukanus npecTyrieHui, CBS3aHHBIX C M3HACWIOBAaHMEM M HACWJIbCTBEHHBIMU
JEUCTBUAMHM  CEKCyalbHOI'O XapakTepa, B HAcTosIlee BpeMs MPEeACTaBIsIeT  Cco0oii
MHOT0ACIIEKTHYIO 33/1a4uy, KOTOpas 3aK/IoyaeT B cede, KaK IOpUANYECKUE, TaK U COLUAIIbHBIC
ACIIEKTHI.

Heo6xonumo cka3aTh, 4TO B YCIOBHSIX CTPEMUTENHLHO pa3BUBAIONIETOCS OOIIECTBA, I1e
BOIIPOCHI 3alUTHl TpaB YeENOBeKa M oOOecreueHHss ero Oe30MacHOCTH HOCSAT OCTPBId U



JIlendenuuu passumus HayKy u obpaszoeanus -27-

BOCTpPEOOBAaHHBIN XapaKTep, HY)KHO 0c000€ BHIMAHUE 3a0CTPHUThH HA CYIIECTBYIOIIUX MPoOIeM
JAHHOM 001acTH.

Haubonee akTyanpbHOH ¥ BaXXHOH TpOONIEMO B HACTOSINEE BpEMs SIBIISETCS
HEOMPEJENICHHOCTh B (POPMYTUPOBKAX POCCUHCKOrO YrojOBHOTO 3aKoHoAarenbcTBa. K
NpUMEPY, B OMPEICICHHBIX CIy4asX HE COBCEM IOHATHO, YTO OTHOCHTCS K HACWIMIO WU
HACHJIbCTBEHHBIM JeHCTBUAM [ 5, . 81].

Cpenu MHOXECTBa COBPEMEHHBIX YUEHBIX M MyOJMITUCTOB CTOUT BOMPOC O TOM, MOYKHO
JM OTHOCHUTH (PU3NYECKOE BO3CHCTBUE, YIrpO3bl WIM MaHUITYJISUHN, KOTOPBIM IOJABEPraercs
MOTEPIICBIICE JIMIO, K HACWIMIO WIA HACWILCTBCHHBIM JIeHCTBUAM. Takoe MoJoKeHHe
MOPOX/IAaeT HEKOTOPbIE TPYIHOCTHU KakK JJIsi IPAaBOOXPAHUTENBHBIX OPraHOB, TaK U ISl Cy/ia pU
KB (UKALUK JEHCTBUHN MTPECTYIHUKA.

Takum o00pa3oM, Kak TIOKa3bIBACT IPABONPUMECHUTEILHAS TPAKTHKA, HEKOTOPBIC
MIPECTYIUIEHUS] MOTYT OBbITh HENPABIJILHO KBATU(DUIIMPOBAHBI.

Eme HemamoBakHOM mpoOiIeMoil  sBiseTCS HENOCTaTOYHAs — 3allluTa  KEpTB.
BOJIBIIIMHCTBO MOTEPIIEBIIMX MCIIBITHIBAIOT CTPAX IEpe] OOpalIeHUEM B KOMITETCHTHBIC OPTaHbI
W3-3a OMACCHMI, YTO WX HE OyIyT CIyIIaTh WM HE MPUMYT BCepbe3. Takue CUTyalluu dYaiie
BCEr0 MPHUBOAST K TOMY, UTO OTPOMHOE KOJIMYECTBO MPECTYIUIEHUI OCTAIOTCSI HE PACKPBITHIMH U
HE pacclieoBaHHbIMA [6, ¢. 51].

Taxoke cymecTByeT mpoOjemMa BTOPUYHOW BUKTUMH3AIMA — 3TO KOTJ/IAa IMOTEpPIICBIICE
JIMIIO CTAIKWBACTCS C HEIOTOHMMAHUEM WM JAKe C OCYXKIEHHEM CO CTOPOHBI OOIIECTBAa U
NPaBOOXPAHHUTEIBHBIX M CYeOHBIX opraHos [7, ¢. 135].

Crnenyer yuuThIBaTh TOT (PakT, 4TO B HACTOAIIee BpeMs HEOOXOIUMO Ooubliee
BHUMAaHUE yJCISATh UCCIICIOBAHUIO TICUXOJIOTHH MPECTYITHUKOB U kepTB. [loHMMaHne MOTHBa
MPECTYITHUKA, a TaKKe €ro YMBICIA, MOXET B 3HAYMTEIBHOM Mepe IMOMOYb B pa3padoTKe
3¢ GEKTUBHBIX METO0B MPOGHUIAKTUKHI U JIeUeHHs arpeccopos [8, ¢. 102].

OTMeTuM TakXke, YTO W3HACWIOBAHWE WM HACHIBCTBEHHBIC JEHCTBUN CEKCYallbHOTO
XapakTepa YacTHO B3aUMOCBS3aHBI C KOMIUIEKCOM COIMATBHBIX (DAaKTOPOB, B HYACTHOCTU
TeHJICPHBIC CTEPEOTHUITBI M KYJIbTYPHBIC HOPMBIL.

Takum oOpa3oM, KBaM(UKAIMS W3HACHIOBAHUS M HACWIBCTBEHHBIX JEHCTBUI
CEKCYAJIbHOTO XapakTepa TpeOyeT KOMIUIEKCHOro Mmoaxona. HeoOxoaumo mepecMoTpeTh
JICHCTBYIOIIEE 3aKOHOJATEbCTBO, IOBBICUTH YPOBEHBH IMOJTOTOBKH IPABOOXPAHUTEIHHBIX
OpPTaHoB, a TAK)KE CO3/1aTh OE30MACHYIO CpPey IS KEPTB, YTOOBI OHM MOTJIH CMEJIO0 00paIiarbes
3a momoIiblo. TOMbKO Tak MOXHO JOOHWTHCS pealbHBIX W3MEHEHWH B Ooppbe ¢ ATHMHU
MPECTYIUICHUSIMUA U 00ECTICUUTh 3aIUTY MPaB Ka)I0ro YeJIoBeKa.
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AHHOTAIUSA

JlaHHast cTaThsl TMOCBSIICHA MPOOJIEMATHKU IIOJIb30BAHUS KHJIBIM TIOMEIICHHEM II0
3aBeIaTeILHOMY OTKa3y. B cTtaThe paccMOTpEHBI CYIIHOCTh 3aBENIATEILHOIO OTKAa3a, MPEIMET,
OCHOBaHUSl BO3HHMKHOBEHHUS M TMPEKPALICHHS TMOJb30BaHUS >KWIBIM IOMEIICHUEM B CHILY
3aBEIATEILHOTO OTKa3a, a TaK)Ke€ HEKOTOpPHIE IMPOOJIEMbI, BO3HUKAIOIIME IPH pPeau3alliu
JTAHHOTO TIPaBa.

KioueBble ciioBa: 3aBelIaTeNbHBIN OTKA3, KUJIOE TIOMEIICHHE, 0OPEMEHEHUE YKHIIIOTO
IMOMEIIECHHUSL.

Abstract

This article is devoted to the problems of using residential premises by testamentary
refusal. The article examines the essence of the testamentary waiver, the subject, the grounds for
the occurrence and termination of the use of residential premises by virtue of the testamentary
waiver, as well as some of the problems that arise in the implementation of this right.

Keywords: testamentary refusal, residential premises, encumbrance of residential
premises.

CornacHo MOJIOKEHUSIM 3aKOHOJATelnbcTBAa Ha Teppuropun Poccuiickoit deneparmn
JIEUCTBYeT MNPHHIMI CBOOOJBI 3aBeulaHus. JaHHBIA TNPUHIMII TOJYYUJ CBOE JIETallbHOE
3akperuieHne B crathe 1119 I'paxnanckoro kopekca P®, cormacHO KOTOpOMY «3aBelIaTellb
BIOpaBe IO CBOEMY YCMOTPEHHIO 3aBeIlaTh HMYILECTBO JIIOOBIM JMIaM, JIOOBIM 00pa3oM
OTIPEJICTINTH JIOJIM HACIIEAHUKOB B HACIIE/ICTBE, JIMIIUTH HACIIEICTBA OIHOTO, HECKOIBKUX HIIH
BCEX HACIIE/IHUKOB I10 3aKOHY, HE YKa3bIBas NPUYMH Takoro Juienus» [ 1]. bonpmmHcTBO Takux
CIly4aeB CBS3aHO MMEHHO C Tepenadeii MMyIIecTBa Tociie cMepTH Haciemonaatens. [loaromy
TOJBKO MOCPEACTBOM 3aBELIATENIbHOIO OTKa3a MOYKHO OJIApUTh WHBIX JIMI, HE SIBIISFOIUXCS
HACJICTHUKAMH.

PaccmarpuBass naHHyl0 mOpoOieMaTuKy, ILeJIecoo0pa3sHO OOpaTUThCsS K IMOHATHIO
3aBeniarenbHoro orkasza. CornacHo cratbe 1137 I'K PO «3aBemarens BIpaBe BO3JIOKUTH Ha
OJTHOTO WJIM HECKOJBKHX HACJIE[HUKOB MO 3aBELIAHUIO WJIM MO 3aKOHY HCIIOJHEHHUE 3a CyeT
HAcJe/CTBA KaKOW-TMOO OO0S3aHHOCTH WMYIIECTBEHHOTO XapakTepa B TOJNB3Y OJHOTO WM
HECKOJIBKUX JIUI] (OTKa30MoIyyareseil), KoTopble MPUOOPETaoT MPaBo TPeOOBaTh MCIIOIHEHHS
ATOM OOSI3aHHOCTH (3aBemaTenbHblil 0TKa3)» [1]. OgHUM W3 BHUIOB TaKOTO OTKa3a SIBIISETCS
nepexol MpaB COOCTBEHHOCTM Ha JKWJIOMW JIOM, IIpU BO3JOKEHMM Ha HaclleHUKa
3aBelIaTelbHOTO OTKa3a. [Ipm 3TOM conepikaHWe TakuX TpaB COACPXKHUTCS B JKWIHIIHOM
kozekce PO.

OTMGTI/IM, 4YTO IpaBO TIIOJIB30BAHUA JKWJIBIM IMOMCHICHHUEM, IIPEAO0CTABICHHBIM
3aBeIlaTebHBIM OTKa30M MPHHAIEKHUT K BEUIHBIM IpaBaM, XOTS B 3aKOHE 3TO He
yperynupoBano. OTHECEHHE ero K BEUIHBIM IpaBa MCXOAWUT W3 €ro MPU3HAKOB, K KOTOPHIM
OTHOCSHIT:

1)  Hanwuuue CBsI3M C BEIIBIO;

2)  IIpormBocTOsSHUE HEOTPAHUYCHHOMY KPYTY JIUII;
3)  Hanwuwrie aGCOMOTHOM 3aIINTHI;

4)  CBONMCTBO ClICIOBaHUS.
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UccnenoBaB naHHbIE MPU3HAKK, MOXKHO CKa3aTh, YTO OAMH M3 HUX MOJY4YUI
3aKperuieHue B 3akoHe, corniacHo ctathe 1137 'K PO «mpu nocnenyroeM nepexoje Impasa
COOCTBEHHOCTH Ha MMYIIECTBO, BXOJIIEE B COCTAB HACIEACTBA, K APYroMmy JIMILy IPaBO
MOJIb30BAHUSI 3TUM HMMYIIECTBOM, IMPEIOCTABICHHOE MO 3aBELIATEIbHOMY OTKa3y, COXpPaHSAET
cuy» [1].

B oTHomieHMM 3aBemaTeNPHOTO OTKa3a 3aKOHOAATelIeM Oblla  yCTaHOBJICHHAs
o0si3aTenpHast popMa yKa3zaHHsl €r0 MMEHHO B 3aBEIIAHHU U COOTBETCTBOBATH MOJOXKCHUSM
HOPMAaTHBHBIX akKTOB. McXoass W3 TMOJOXKEHUM 3aKOHOJATEIbCTBA MOXKHO CKa3aTh, 4YTO
COJIepKaHNE 3aBEIIaHus MOKET UMETh OTPAHUYCHUS JIUIIHh B CHITY 3aBEIIATEIEHOTO OTKa3a, 0e3
ompezieNieHUs] HacleaHuKa. B nanHo# cBsi3u obparumcs k mHeHuto A.M. [lammkoBa, KOTOpBIH
TOBOPWJI O HAJIMYUM CHEUU(UICCKUX CYOBEKTOB NpPH HAIMYMK 3aBEIIATEIHHOTO OTKa3a,
KOTOPBIMHU SBJISIFOTCSl HACJICIHUK M OTKa30moJiydyareib. Ero MHEHHE MOJIepKUBAET TaKXKe U
O.B. MaHaHHUKOB, KOTOPBII TMoOJiarajg, 49ro «QUKcalus B 3aKOHE O00S3aTelbCTBEHHBIX
OTHOILIECHUNA MEXIy OTKa3omonydareneM (KpeauTopoM) W HACIEIHUKOM (IOJDKHHKOM) — 3TO
00BEKTHBHAS JCUCTBUTEIBHOCTD U SICHOE CBUICTEIILCTBO 00pPa30BaHUs JaMHAIIMOHHOTO JIETaTa,
M0 KOTOPOMY JieraTapuii mpuoOpeTaeT He BEIIHOE MPaBO Ha OMPENENEHHYIO BEIllb, a TOJBKO
paBo TpeOOBaHUS K OIPEIEICHHOMY HACIEAHUKY O COBEPIICHUM KOHKPETHBIX JEUCTBUI
MMYILECTBEHHOIO Xapakrepay [2, c. 78].

PaccmarpuBas maHHyrO poOIeMaTHKY 00paTUMCSI K TIPEMETY 3aBEIIaTeIbHOTO 0TKa3a,
KOTOPBIM, COTJIACHO MHEHHUSIM MHOKECTBA YUEHBIX, SIBJISICTCS BCSI HACIIEICTBEHHAs Macca, KpoMe
nonroB Hacienogarenss. OOBEKTOM jKe SBISICTCS OTACIBHBIM OOBEKT WM MpaBo. CMBICI
3aBEILATENILHOTO OTKAa3 Ha MPOTSYKEHUH BCETO BPEMEHU CYIIECTBOBAHUS HE MEHSJICS.

PaccmoTpum Gosee ToapoOHO CYITHOCTH 3aBEIIATENIFHOIO OTKa3a, KOrjga OOBEKTOM
SBISIETCST Kwioe mnomenieHue. CoryiacHO TOJIOKEHUSIM 3aKOHOJATEIhCTBA HACIEN01aTeNb
BIIPaBE MPEAOCTABUTH B MOJIb30BAHUE JKUIIO€ TTOMEIIIEHUE WU €T0 YacTh Ha KaKoh-Inbo cpok. B
JAHHOM Cllyyae OTKa30IloJIydyaTellb MMEET TaKhe JK€ IpaBa, KaK M HACIEIHUK TaKOIro
nomereHusi. B CBs3M ¢ STUM Ha MPaKTUKE YacTO BCTpEeUaeTcsi KOH(MIMKT WHTEPECOB IO
M0JIb30BAHUIO NIPEIOCTABICHHBIM ITOMENIEHUEM |3, ¢. 45].

OTmeTnM, 4YTO 3aBEHIATENIbHBIM OTKa3 MPEJIOCTABICHUS TOJB30BAHUS  SKUIIBIM
MOMEIIIEHUEM BJIEUET 3a COOOI MacCy ciydaeB, KOT/Ia HapyIIalTCs MpaBa OJHOTO U3 CYOBEKTOB,
MIPU 3TOM YaCTOTa TAKUX CIIy4aeB BCE PaBHO HE HATOJKHYJIA 3aKOHOJATEINS Ha YPETyIUPOBAHUE
TakuX KOH(DIMKTOB Ha 3aKOHOJATENbHOM ypoBHE. Tak, Hampumep, ObIBaeT, KOTJa KHUIIOE
MOMEIIIEHUE, TIEPETAHHOTO HACIIEHUKY, CIUIIIKOM OOpeMEHEHa IUIOMIAAbI0 OTKAa30MoIyJaTers,
TEM CaMbIM HE MPEACTABISAET BO3MOKHOCTh MPOKMBAaHUs HacleqHnka. MlHorna ciyyaercs Korjaa
HACJICTHUK WJI OTKA30I0IydaTeN b UMEIOT 00JIe3Hb, KOTOpasi HE MPEICTABISIET BO3ZMOXKHBIM JKUTh
B OJTHOM TIOMEIlIeHHH (HarpuMep XpoHudeckue 3aboneBanusi). B maHHOM ciydyae HEOOXOIMMO
M30JIMPOBAHUEKUIIOTO TTIOMEIIIEHHSI, HO 9TO HE BCET/Ia BO3MOXKHO. TeM caMbIM 3aKOHOJATEIh HE
YCTaHOBWJI KOMY MPEUMYIIECTBEHHO MPHUHAUIEKUT ATO MpaBo. B HaHHON CBS3U MOXKHO
TOBOPHUTHh O HEOOXOIMMOCTH BHECEHHSI KOPPEKTHPOBOK B 3aKOHOJATEIHCTBO HAIIEH CTpPaHBI.
Brutn ipeanoxkeHpl KOPPEKTUPOBKHU YI€HBIMU. JlaHHBIE KOPPEKTHUPOBKH JIOTKHBI OBITH CBS3aHBI
MPEeXIE BCEro C YCTAHOBJICHHEM TMPABOBOTO pEXHMa, a TaKKe MNpU HEO0OXOIUMOCTH
W30JIUPOBAHUS TIOMEIIEHHS 1 HEBO3MOKHOCTH TaKOTO JICHCTBHS, 3aIPETUTH TAKOE OOpeMeHEHHe
BOBCE.

OTmeTuMm, 4TO TO HAIIeMy MHEHHIO, YCTaHABIIMBATh COOJIIOJICHHE MPABOBOTO PEXKHUMAa
HEKOPPEKTHO, TOCKOJbKY OHO Yxe coaepxurcsi B cratbe 35 XK PO [4]. B cayuae
HEOOXOJMMOCTH M30JIMPOBATh TIOMEIIEHHE, TAKXKE €CTh HEecoryiacue. ITo 00yCIaBINBaCTCS TEM,
YTO HAJIMYME 3alpeTa HACIEAHMK HE MOKET BBINOJIHUTH CBOM 3aBElIATENbHBIA OTKa3, a 3TO
TOBOPHT O HETMPUHATHH YCIOBHM HACIIEJIOBaHUS BOBCE. B maHHOMN CBSI3M M HAPYIIUTCS OAWH U3
B)XHBIX MPUHIUIIOB 3aBEIIaHUS — MPHUHIIMI CBOOOBI, UTO SIBISICTCS HENOMYCTUMBIM U OyaeT
SIBIIATHCSL 3JIOYMOTPEOJICHUEM TIpaB HacleAHWKaMH. M3 sToro cremyer BBIBOM, YTO HEJb3S
npeHedperarh BOJIEH HaCIen0AaTeNs, HEOOXOIUMO CTPEMUTHCSI TOTHOMY €0 UCTIOJTHEHUIO.
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PaccmarpuBass nmaHHyl0 mpoOlieMaTWKy HeNb3si He OoOpaTuThcs K Cpokam. B
3aBEIIATeIbHOM OTKa3e MPEIOCTaBICHUs IMOJb30BAHUS KWJIBIM MOMEIIEHHEM CPOK He Bcerna
COBIA/Ia€T CO CPOKOM U3HHU OTKA30I0JTyyaTelis, a IPaBo Ha MPUHATHE JECHCTBYET €Ile TP rojia
1ocje OTKPBITUS HaclienCcTBa. bbIBAlOT ciiydau, KOTJa OTKAa30IoJlydaTeilb HE 3aMHTEPECOBaH B
UCIOJIb30BaHUU JJAaHHOTO IIpaBa, TO €CTh OTKa3aJics. B 3ToM ciydae mpaBo OTKazomosydaTess
MPEeKpalaeTcs U He MOXKET ObITh MepeJaHo APYruM JHiaM. B 3aBemniarenbHOM OTKa3e MOXKET
OBITh YCTAHOBJIEH CpPOK JICHCTBHUSI OTKA30MOJydaTessi, KOrjJa TaKOM CpOK MpeKpaliaercs —
IPEKPAIaeTcs U MPaBo MOJIb30BAHKS TAKUM TTOMEIeHHeM [5, ¢. 67].

Hcxons u3 u3ydeHus: TaHHON MPOOJIEMATUKH, MOXKHO CIENIaTh BBIBO, YTO CYIIECTBYET
MHO’KECTBO MTPOOEIIOB B PETYJIMPOBAHUM JaHHOTO Borpoca. Tak, Koncrutynnonssiit cyn PO B
CBOEM TIOCTAaHOBJICHUM  YKa3al: «BBIPa0OTaTh HAMISKANIMA  TPABOBOH  MEXaHM3M,
o0ecrneynBaoIUi MaKCUMaIbHYIO TPO3PAYHOCTh MH(OPMAIIMK O MIPaBax BCEX TPETHHX JIMII HA
OTYYKJIAeMbIC JKUJIbIE TIOMEIICHUS, YTO IMO3BOJSUIO OBl MX IMpHOOpeTaTelnsM, IEHCTBYIOIIUM
pasyMHO U J100pPOCOBECTHO, UMETh JIOCTOBEPHBIC CBEJICHHS O COXPAHEHHM WM MpeKpalleHuu
npaBa MoJIb30BaHMUS JKUIIBIM TOMEIICHHEM 3a WICHAMH CEMbH €r0 MPEXKHEro COOCTBEHHUKa [6].
CrnenoBarenbHO, JaHHOE IMPENHCaHue TOBOPUT O HEOOXOAUMOCTH MYOIUYHOCTH MMEIOLIUXCS
o0peMeHeHNH Ha )KUJI0e TOMEIICHHE.
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AHHOTALUSA

CraThsi TOCBSILEHA HCCIEJOBAHMIO AaJBOKATCKOrO KaOMHETa Kak OIHOW u3 (opMm
a/BOKaTCKOoro oOpaszoBanmsi B Poccun. ABTOp paccMaTpHBaeT €ro IpaBOBYIO HPHPOAY,
HCTOPHUYECKOE Pa3BUTHE U COBPEMEHHBIE BBI3OBBI, C KOTOPHIMU CTAJIKMBAeTCs JaHHas (opma.
Ha ocHoBe ananmm3a HOpMaTUBHOW 0a3bl, CPaBHEHUS C KOJUICTHSIMH M OFOpO, a TakKe OIEHKH
(PMHAHCOBBIX M OPTaHU3ALMOHHBIX ACIEKTOB, B CTAThE PACKPHIBAIOTCS KIIOUEBbIE IPOTUBOPEUHS
MOJIEJIN: QBTOHOMHSI IIPOTHUB KOHTPOJISI, TAOKOCTB MMPOTUB OTPAaHUYEHHOCTH PECYPCOB.

KioueBble cioBa: anBOKaTCKuii KaOMHET, (OpPMBI aJBOKATCKUX OOpa30BaHUM,
npoecCHOHANbHAS ~ aBTOHOMHS, HAJIOTOBOE PETYIMPOBAaHHME, IOPHIMYECKas IOMOIIb,
a/IBOKATCKas majara, CpaBHUTEIbHbIN aHaIN3.
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Abstract

The article is devoted to the study of the law office as one of the forms of law education
in Russia. The author examines its legal nature, historical development and the modern
challenges faced by this form. Based on the analysis of the regulatory framework, comparisons
with boards and bureaus, as well as an assessment of financial and organizational aspects, the
article reveals the key contradictions of the model: autonomy versus control, flexibility versus
limited resources.

Keywords: law office, forms of legal entities, professional autonomy, tax regulation,
legal aid, law office, comparative analysis.

CoBpemenHas ajiBokatypa Poccun, coxpaHsis TpaAuLuy JOPEBOIIOLUOHHOMN MPUCSHKHON
IIOBEPEHHOCTH, CTAJIKUBAETCS C BBI30BaMH LM(POBON SMOXU: KIUEHThl TPEOYIOT HE TOJIBKO
npodeccronanusma, HO ¥ THOKOCTH, KOTOPYIO HE BCErJa CIOCOOHBI 00eCTIeUnTh KOJUIEKTUBHbIC
(dopMbl. AZTBOKATCKUI KaOMHET, BO3HUKIINI KaK albT€pPHATHBA OIOPO M KOJUIETUSM, — 3TO HE
IPOCTO OpPraHU3ALMOHHAs MOJENb, @ BOIUIOLEHUE MPHUHIMIIA aBTOHOMUU: 1paBa aJBOKaTa Ha
HE3aBUCHMOCTb, 3aKPEIUIEHHOTO B 3aKOHE, HO OrPaHMYEHHOIO KOPIOPAaTUBHOM 3THKON U
KOHTpOJIEM HaJIaT.

Llens wmccrmenoBaHUsT — PAcKpPBITh THAJIEKTUKY O3ToW (OpMBL, TA€ CBOOOAa
CaMOpeaIM3all COCEJCTBYET C PHUCKAMHU IMPOPECCHOHATBHONW M30JIALMU, & HUCTOpUYECKas
IPEEeMCTBEHHOCTh C  HEOOXOJMMOCTBIO  aJanTalldM K HOBBIM  SKOHOMHYECKMM U
TEXHOJIOTHUECKUM PEATHSM.

AnBoKaTckuii KaOMHET, KaK (popMa aJIBOKATCKOrO 0Opa30BaHMs, BOIUIOMIAET B ceOe HE
TOJBKO OPraHW3alMOHHBIA NPUHLMI, HO U (UWIOCO(PUIO HE3aBUCUMOCTH aJIBOKATYPbl —
KJIIOUeBOM »eMeHT e€ mpaBoBoi mpupojibsl. CornacHo cT. 21 d3 Ne63-03 «O06 agBokaTcKoit
JESITeIbHOCTIY, aIBOKATCKUI KaOMHET yUupekKJaeTcs aJBOKAaTOM, JECHCTBYIOIIMM €AMHOINYHO,
YTO TMOAYEPKHUBAET €ro aBTOHOMHIO: OTCYTCTBHE HEpapXuM, CBOOOJY B BbIOOpE METOJOB
paboThl, MPSAMYI0 OTBETCTBEHHOCTh Iepea KiueHtoM [1, 2]. Dta Monenb, B OTIAMYHME OT
KOJUIEKTHBHBIX ~ 00pa3oBaHuil  (kosierwid, OlOpo), aKUEHTUPYeT  WHIUBHIyAIN3alHIO
IOPUJIMYECKOM TOMOIIM, TpeBpallas aJBokKara B «CBOOOJHOro MpodeccuoHaIa», Ybs
NeSITEIbHOCTh ONUPAETCSl HE HA KOPIOPATUBHBIE PpEIICHUS, a Ha JIMYHYI0 penyTaluio Hu
aKCepTH3y [2].

Hcropuueckue KOpPHM aJBOKATCKOro KaOWMHETa YyXOJAT BINIyOb BEKOB, OTpaxas
HBOJTIOLIMIO Cy1e0HOTO TipencTaBuTeNbeTBa B Poccun. Vike B [IckoBekoit cyaHou rpamote (1467
I.) BCTPEYAIOTCS YINOMHHAHUS O «IOCOOHHKax» — MpoolOpa3ax COBPEMEHHBIX aJBOKATOB;
Cyneb6nuk MBana I'poznoro (1550 r.) u CobopHoe ynoxenue Anekces Muxaitnosuua (1649 r.)
3aKpeIUIIM AJIEMEHTHI MPABO3AIIMTHL, XOTS M B apXandHblX (opmax. OnHAKO MOMIMHHBIHN
npopsiB mpousowen B 1864 r., korma cynebHas pedopma Anekcanapa Il BBema MHCTUTYT
MIPUCSKHBIX TTOBEPEHHBIX — IMEPBBIX MPO(PECCHOHABHBIX aJBOKATOB, Ubs JESTEIbHOCTD CTala
OCHOBOW 11 (popMHMpOBaHMS COBPEMEHHOM aJBOKaTyphl. VIHTepecHO, 4YTO YyXe TOraa
HAaMETWJIOCh ITPOTUBOPEYME MEXJTy WHIUBUIYaIbHONM NPAKTUKOM M  KOJUIEKTHBHBIMU
cTpykTypamu: eciu B XIX Beke JOMUHHPOBAIM COBETHI MPUCSHKHBIX MOBEPEHHBIX, TO CETOIHS
a/IBOKaTCKMi KaOWHET — 3TO BO3BpaT K HCTOKaM, HO B YCJOBUSX HOBOTO IPaBOBOTO
nanmmadTa.

HopmatuBHO-TIpaBoBasi 6a3a, peryiupyromas AesTeIbHOCTh aJBOKATCKUX KaOWHETOB,
Ipe/CTaBIsIeT COOOM CIOXKHBIA KOHTJIOMEpaT akTOB pa3HOro ypoBHs. LleHTpanbHOEe MecTo
3anumaeT D3 Ne63-D3, KOTOPBIA, OJHAKO, HE CYIIECTBYET B BAaKyyMe€: €ro IOJOKEHUs
nepervieTaloTess ¢ Hopmamu  mpoueccyanpHbIX  koaekcoB (I'TIK, VIIK, AIIK, KoAll),
OTIPEIEIISIIONINX TTOJTHOMOYHSI aJiBOKaTa B CyAeOHbIX mpoueccax. Hampumep, cr. 49 VIIK PO
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3aKperuiieT MpaBO aaBOKaTa Ha 3almmry mnojo3peBaemoro, a cr. 53 [TIK P® — Ha
NpPE/ICTaBUTENILCTBO B TPAXKIAHCKUX  CHOpax; TakUM  00pa3oM,  MpoLecCcyaIbHOE
3aKOHOJATEIbCTBO HE TOJBKO JOMOJIHSET, HO U KOHKPETU3UPYET PAMKH JEATEIbHOCTH.

AnBokaTckuii kabuHeT, Oymyud (OpMOM aIBOKATCKOTO OOpa3OBaHUS, COYCTACT
apToHOMHUIO W juctuiuimHy [3]. Ero yupexnenue, perimameHtupoBanHoe DenepanbHbIM
3ak0HOM Ne63-D3, TpeOyeT TPEeXJIETHErO CTaxa, IEMOHCTPUPYS MPO(HECCHOHABHYIO 3PETIOCTb.
YBenomieHHe aaBOKAaTCKOW MayiaThl O CO3JaHWU KaOuHeTa, (popMmaar30BaHHOE J0 MENOYeH,
CUMBOJIM3HPYET MEPexXo] OT KOJUJIEKTHMBHOM PabOThl K WHAWBUAYaJIbHOW OTBETCTBEHHOCTH |3,
4]. AnBokar HampaBiseT 3aKa3HOE MHUCHMO B COBET MalaThl, YKa3bIBas PEKBU3UTHI U JETAIN
KOMMYHHUKAIIMH, 0OecrieunBast Mpo3payHOCTh U KOHTPOJIb, B 1 0-THEBHBIN CPOK, YCTaHOBJICHHBIH
pewenneM Cosera AIITO ot 05.07.2017.

Cornamenuss 00 OKa3aHUU IOPUIMYECKOM TOMOIIM B aJBOKATCKOM KaOWHETe
3aKIIIOYAIOTCS MEXKTY aJBOKATOM U JIOBEPUTENIEM M PEruCTPUPYIOTCS B JIOKyMEHTAlUU
a/IBOKaTCKOTO KaOMHETa.

AZBOKaT BIIpaBE€ MCIHOJIb30BATH I pa3sMELICHUS aJBOKATCKOrO KaOWHETa >KUIIble
MOMEIICHUS, TpUHAUIeKAIUE eMy OO0 YieHaM ero CeMbH Ha MpaBe COOCTBEHHOCTH, C
COTJIACHsI OCTEeTHIX

3TO HE MPOCTO IOpUANYEcKast (POPMAITBHOCTD, a MOMBITKA 3alIUTUTh HHTEPECHI TPETHHX
JWI, YbM TpaBa MOTYT OBITh 3aTPOHYTHl NpPO(ecCHOHANBHON AesTeNbHOCThIO. OIHAaKO
dbusuueckoe pacroyiokeHne KabMHeTa — JIUIIb YacTh YPaBHEHUS; €ro 0O0yCTPOMCTBO JOKHO
0TBeYaTh cTporuM cranaapram [4, 5]. Ilomemenue o6s13aH0 obecreunBaTh CBOOOIHBIN JOCTYI
KJIMEHTOB, COOTBETCTBOBAaTh CAHUTAPHBIM W MPOTHUBONOKAPHBIM HOPMaM, YTO MpPEBpaIlacT
A/IBOKATCKUI KaOMHET B «ITyOJIMYHOE YOCKHIIEe» ISl TeX, KOMY HY>KHA FOPUANIECKAst TIOMOILb.
WNudopmannonHas BbIBECKa Y BX0J1a, PEXHUM pabOThl HA CTEHE, TaHHbIE 00 aJJBOKATCKOM mayare
— 3THU 2JIEMEHTHl HECYT JBOMHYIO (DYHKLHIO: OHM MH(DOPMHUPYIOT KIMEHTOB M HAIIOMHUHAIOT
aJIBOKATy O €ro MpUHAJICKHOCTH K MpodeCCHOHATBHOMY coo0miecTBy [4]. BHyTpu xabunera,
3a celipaMu Ui TOKYMEHTOB M OpPJAEPCKUX KHUT, 3a W30JUPOBAHHBIMU KaOWHETaMH JUis
KOH(UAECHIIMAIBHBIX Oecell, CKPbIBAETCS TJIaBHBIA MapaJoKC: MPOCTPAHCTBO, OJHOBPEMEHHO
NPUBATHOE M OTKPBITOE, TUYHOE U MOAO0TYETHOE. A/IBOKAT, B OTJIMUYME OT NpeANpUHUMATENS, He
U3BJIEKAaET MPUObLUIb; €r0 BO3HArpaXKAEHNE — IUIaTa 3a dKCIEePTU3y, 4To noarsepxaaet [lucemo
Mundunaa Ne03-01-15/26739, ocBobokmaromiee OT HCIOIb30BAHUS KAcCOBBIX ammaparoB. Ho
3Ta «HEKOMMepuecKas» NpUpoJa HE OTMEHsSeT (PUMHAHCOBOM OTBETCTBEHHOCTH: KacCOBBIE
opzepa, KBUTAHIMM, apXUBbI — BCE JOKHO (DUKCHPOBATBCS C TMEJAaHTHYHOCTHIO,
MIpeBpalaroiel JoBepHre KIMEHTOB B JOKYMEHTHPOBAHHYIO pealbHOCTH [ 1, 5].

AJBOKaTCKUI KaOMHET, B OTJIMYME OT KOJUIETUI U OI0pO, CYIIECTBYET Ha MEepeceUeHUn
UHIMBHIYalIbHOM CBOOOBI U MPOQECcCHOHATbHON 000CO0IEHHOCTH — €r0 CyTh PACKPHIBAETCS
JHIIb B KOHTPAacTe C KOJUIGKTHBHBIMH ¢opmamu. Koteruss aaBoKaTtoB, HampuMep,
MPENCTaBIsIeT COO0OM CHM(OHHIO aBTOHOMHU: KaXIbli YYaCTHHK BENIET COOCTBEHHYIO
MPAaKTUKY, HO B paMKax €JMHOT0 OpraHM3allMOHHOro Kapkaca [3]. JloroBop ¢ KJIMEHTOM 3/1ech
3aKJII0YAETCs] TIEPCOHATIBHO C aJIBOKATOM, YTO (pOpMasIbHO COMMKAET KOJUIETUIO C KaOMHETOM;
OJTHAKO KIIF0YEBOE OTIIMYME — B «IIOJCTPAXOBKe» KojulekTUBOM [4]. Eciam anBokar kabuHera,
3a00J1e]1 WIIH CTOJIKHYBIIHCH C (hOPC-Ma’KOpPOM, OCTABJISIET KIIMEHTa OJIMH Ha OJIUH C ITPOOIEeMOH,
KOJUIETHsI Tpe/ylaraeT 3aMeHy — JpYroro CrelUUallucTa, 4Ybs TIIOMOIIb CTaHOBUTCS
MIPO/IOJKEHNEM HayaTon paboThlI.

Takum oOpa3oM, agBOKAaTCKUN KaOWHET, MPOMIA MyTh OT apXaH4YHbBIX <(IOCOOHHUKOBY
[IckoBCKOW TPpaMOTHI 10 HUQPPOBBIX KOHCYJIBTALHUM, OCTa&TCS CHMMBOJIOM INPO(eCcCHOHATBHON
HE3aBUCUMOCTH — HO JIUIIIb B TOM Mepe, B KaKoi aJBOKAT FOTOB HECTH OpeMsi OTBETCTBEHHOCTH
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3a kKaxnoe peuieHue. Ecnu xomuternu u G10po mpeiaraioT KJIHEHTY cHcTeMy, KaOuHeT naért
MIEPCOHY: AKCIIEPTa, Ubsl pelyTalls CTaHOBUTCS TrapaHTHed kauectBa. OpHako Oymylee 3TOi
(OpMBI 3aBUCUT OT OaaHca: CMOJKET JIM 3aKOHOAATEh CHU3UTh HAJIOTOBYIO HArpy3Ky, a IMaiaThl
— €03/1aTh CETHU KOOIEPAINH, HE TIOAPBIBAs CaMy CYTh MHIUBHIyaIU3Ma.
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AHHOTAIIUSA

B crartee wmccnemyroTcsi OCOOEHHOCTH OIEHKH BEIIECTBEHHBIX JIOKAa3aTeNbCTB B
YTOJIOBHOM  CYZIONPOM3BOJACTBE, AaKLUEHTUPYSd MPOTUBOPEUME MEXIY HUX MaTepUalibHOM
OPUPOAON M  TPOLIECCYaIbHOM  OOYCIIOBJIEHHOCTBIO.  ABTOpPBl  aHAIM3HUPYIOT,  Kak
3aKOHO/IATEIbHbIE HOPMBI, CyleOHas NpakTUKa M TEXHUYECKUE MpPOLEAyphl (OPMUPYIOT
JIOKa3aTeIbCTBEHHYIO IIEHHOCTh OOBEKTOB — OT M3BATHSA JI0 CyAeOHOM Beprukanyi. BeiBoab
paboThl MOAYEPKUBAIOT: JOIMYCTUMOCTh M JIOCTOBEPHOCTh BELIECTBEHHBIX JOKA3aTENbCTB
3aBUCST HE TOJBKO OT UX CBSI3H C MPECTYIUICHHEM, HO U OT COOTIOZICHUS «PUTYAJTIOBY TIpaBa, T/e
MaJieiilee OTKJIIOHEHHE MTPEBPAIIAeT YAUKY B IOPUINYECKUH apTe]aKT.

KioueBble  cjoBa:  BEIIECTBEHHbIE  JOKAa3aTeNlbCTBA,  YIOJOBHBIA  IIpOIIECC,
JIOITYCTUMOCTb JI0Ka3aTeNIbCTB, MPOLECCYalIbHbIE HapyIIEHHUs, KPUMHHAIUCTUKA, CyaeOHas
9KCIEPTU3a, COXPAHHOCTD YIIUK.

Abstract

The article examines the features of the evaluation of physical evidence in criminal
proceedings, emphasizing the contradiction between their material nature and procedural
conditionality. The authors analyze how legislative norms, judicial practice, and technical
procedures shape the evidentiary value of objects, from seizure to judicial verification. The
conclusions of the work emphasize that the admissibility and reliability of physical evidence
depend not only on their connection with a crime, but also on observing the "rituals” of law,
where the slightest deviation turns evidence into a legal artifact.

Keywords: material evidence, criminal procedure, admissibility of evidence, procedural
violations, criminalistics, forensic examination, preservation of evidence.
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BermecTBeHHble J10Ka3aTeNbCcTBA, OyAydd MAaTepUAIbHBIM CIEIOM IPECTYIUICHUS,
UTPAIOT POJIb «HEMOTO CBUJETENSD, Ubsl OOBEKTUBHOCTH, OJHAKO, HEPEAKO CTaBUTCS IO/
COMHEHME U3-3a IIPOLIECCYATbHBIX 1 KPUMUHATUCTUUECKUX CIIOKHOCTEH.

Ienp uccnenoBaHuss — BBIIBUTH, Kak OaaHc Meay OyKBOM 3aKOHA M INPaKTHUYECKOH
peanbHOCThIO (DOPMHUPYET OLCHKY STHX JOKa3aTelNbCTB, a €ro 3aJaydl BKIIOYAIOT aHaJIM3
HOPMAaTHUBHBIX KOJUIN3UH, Cy/1IeOHBIX OIIMOOK U ITyTEeH MX MPEOI0ICHUSL.

BemecTBeHHbIe J10Ka3aTeIbCTBA, BOIUIONIAS B ce0e MaTEpUaNIbHYIO (PHKCAIHIO COOBITHIA
NPECTYIUIEHUs], 3aHUMAlOT YHHKAJbHOE MECTO B CHCTEME YrOJIOBHO-IIPOLIECCYaIbHOTO
JIOKa3bIBaHMA: MX (PU3MUYECKAsh OCSI3a€MOCTh CO3/1aET WIUTIO3UIO 0e3yCIOBHON OOBEKTUBHOCTH,
OJJHAKO HUX IOpUJMYECKas 3HAYMMOCTb LEJIUKOM 3aBUCHT OT HPOLEAYPHBIX paMoK,
YCTaHOBJIEHHBIX 3aKoHojareraeM. HecMoTps Ha Kaxyliytocs IpOCTOTY, 3aKOHO/IAaTeNb N30eraer
4&TKOro OmpeneneHus 3toro ¢erHoMmeHa, orpannunBasich B cT. 81 YIIK P® nepeunciennem
BO3MOXKHBIX (DOpPM — MPEIMETOB, CIIE/IOB, HIEKTPOHHBIX HOCHUTEINEH, OMOIOrHYecKnX 00pasoB
[1, 2]. Takasg JaKOHMYHOCTb IOPOXKIAECT JAUCKYCCHU: SBISETCA JM  BELIECTBEHHOE
JIOKa3aTeNbCTBO JIMIIb «HOCUTENEM HH(GOpMAlMU» WM CaMOCTOATENIBHBIM  3JIEMEHTOM
JIOKa3aTeIbCTBEHHOM 0a3bl, TPeOYIOIMM HHTEpHpeTaluyu Yepe3 MpHU3My IpOLEecCyaTbHbIX
nercTBuii?

KiroueBast 0COOEHHOCTh BELIECTBEHHBIX JI0KA3aTEIbCTB KPOETCS B MX JBOHCTBEHHON
npupoje: Oyaydd MaTepHalbHBIMH OOBEKTaMH, OHH OOpETAIOT OPUANYECKYI0 CHIIy TOJIBKO
yepe3 coOIII0JIeHHE CTPOroro mpoueccyanbHoro putyana [3]. Mx BkiroueHue B yroJIOBHOE JIEI0
— HE TEXHUYECKUI aKT, a CJOXHas MpOLEAypa, I/Ie KaXIoe JeilcTBue (U3bsTHEe, OCMOTP,
IPOTOKOJIMPOBAHUE) CTAHOBUTCSI TapaHTHEH JomycTUMOCTH. Mareiilee OTKIOHEHHE —
HapyIIeHHE [EMOYKH, HEJOCTaTOYHas (UKCAUs TPHU3HAKOB — TPEBpAIlacT BEIIb B
«FOPUJIMUYECKUN IyCTBHIMIKY», JUIIas e€ JoKa3zaTelnbCTBeHHoro craryca [4]. Ilpu stom cama
BO3MOYKHOCTb Takol TpaHc(opManuy NoJ4EPKUBAET YCIOBHOCTh UX 3HAUMMOCTH: JJaK€ KPOBb
Ha HOXe, OOHapy)KeHHasi Ha MecTe IMPECTYIJICHUs], OCTa&Tcsl BCEro JIMIIb MPEJMETOM JI0 TeX
1op, TIOKa CJIeI0BaTeNlb HE COBEPILIUT TPeOyeMbIX 3aKOHOM JEHUCTBHM, a Cy/ HE MOATBEPAUT €€
OTHOCHUMOCTB K JIEITy.

Tax, manpumep, A.W. Tpycos, nucan, «iCIoJIb30BaHNE BEIIECTBEHHBIX JIOKa3aTeIbCTB,
4yTOOBl HE OIIMOMTHCS B OLIEHKE JOCTOBEPHOCTH YCTAHABIMBAEMBIX MMHU (DaKTOB, UCXOAAT U3
HaJIM4YMs WIM OTCYTCTBHUS MO JAEIy TapaHTHM OT BO3MOXHOM IOJAMEHBI BEIIECTBEHHBIX
JIOKa3aTelNbCTB WM MX (adbcuUKaluK; W3 TOro, HACKOJIBKO BEIIM OTBEYAIOT CBOEMY
Ha3HAUEHMIO; U3 COOTBETCTBUSl BEIIECTBEHHBIX [JaHHBIX JIPyTUM JOKa3aTelbCTBaM U
YCTAHOBJICHHBIM 10 AeTy (akTam» [6, c. 23]

Tak, Ilocranosnenue IlpaBurenbctBa PO Ne449 ot 2015 roma, ycraHaBiuBaroliee
npaBuia XpaHeHHs, yu€Ta M Tepellaud BEIIECTBEHHBIX JI0KAa3aTeNbCTB, MpEeBpallaeT oOLue
TpeboBanus YIIK B KOHKpeTHbIE IPOLIEAYPHI.

Cam 1mpomecc OLEHKM BEIIECTBEHHBIX JOKA3aTENbCTB  pa3leisieTcd Ha B
COCTAaBJISOLIIHE:

1)  BHyTpeHHsS;
2)  BHEIHSS.

BHyTpeHHSs cocTaBisoNIas 3aKI04aeTcs B MPUBEACHUH PA3IMYHbIX YMO3AKIIOUECHUH,
OCHOBAHHBIX Ha aHAJIU3€, a TAKXKe OMPe/IEeTICeHUN OTHOCUMOCTH U JOIMYCTUMOCTHU JOKa3aTeNbCTB.
B To BpeMs kak BHEIIHSS CTOPOHA OLEHKHM BELIECTBEHHBIX J0KA3aTENIbCTB 3aKIHOYaeTCS B
MIPOBE/ICHUH OIEHKU B YCJIOBUSAX YTOJIOBHO- MPOLECCYATbHBIX OTHOIIEHUSIX, UHBIMU CIOBaMH,
OLIEHMBAIOTCS JIUILb T€ JOKA3aTeIbCTBA, KOTOPbIE 3aKPEIUICHbI B IPABOBBIX JOKYMEHTAX.

OneHKy J10Ka3aTeabCTB B YTOJIOBHOM IPOIECCE MPUHATO JETUTh Ha:

1)  npenBapuTENBHYIO;
2)  UTOTOBYIO.

[IpenBaputenbHasi OLEHKA IOKA3aTENbCTB IPEINOaracT MpPOBEACHHE OLICHUBAHHS B
npolecce COOMpaHUs JI0Ka3aTeNbCcTB. B TO BpeMs Kak HTOroBas OLIEHKA J0Ka3aTesIbCTB
OCYIIECTBIISICTCS MTPU BBIHECEHUU KaKOT0-Mnbo0 peuienus. [7, c. 67]
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ITocranonenus Ilnenyma Bepxosroro Cyna P®, Takue kak Ne8 ot 1995 roga nmm Ne51
ot 2017 roma, UrparoT PoJIb «IPOBOTHUKOBY MEXKTy OYKBOM 3aKOHA M €ro MpuMeHeHneM. B Hux
COIepXkKaTcs  pa3bACHEHMs,  KacalolMecsi, HalpuMep, OLEHKM  KOHCTUTYLIMOHHOCTU
IpOLECCYyalbHBIX HOPM MWJIM OCOOEHHOCTEH HCCIeOBaHMs J0Ka3aTelIbCTB B CyJe IEpBOH
uHctanuuu. Tak, [locranoBnenune Ne51 noguépkuBaer HeOOXOIUMOCTH BCECTOPOHHETO aHAITN3a
BCEX JI0KA3aTeIIbCTB, BKIIKOYAs BELIECTBEHHBIE, YTO O0S3bIBAET CY/Ibl HE TOJIBKO KOHCTATUPOBATh
UX HAJIMYMe, HO U YCTAaHABJIMBATh UX CBSA3b C COOBITHEM NPECTYIUICHHS Yepe3 COMOCTABICHHE C
MIOKA3aHUSIMH, DKCIIEPTU3aMHU U UHBIMU MaTepUallaMHt Jeja.

XpaHeHrE BEIECTBEHHBIX JTOKA3aTEIbCTB JIOJDKHO OaJaHCHPOBATh MEXKIY HMHTEpECaMH
[IPaBOCYAWs W IIpaBaMM TPaK[aH: HAIPUMEP, YHUUYTOXKCHHE H3BATBHIX IIPEAMETOB II0CIIE
BCTYIUIEHUS] IPUTOBOpa B CHJIy JIOIYCTHMO JIMIIb IIPU YCIIOBHM, YTO ATO HE HApyIIAaeT IpaBa
COOCTBEHHOCTH WJIM UHTEPECHI peabuIMTalMu. DTOT aKkT, IO CYTH, BBOJUT KOHCTUTYL[HOHHBIE
OTpAaHUYEHUs] ISl CIEICTBEHHBIX W CyJeOHBIX OpraHoB, MOJYEPKUBAs, YTO Jaxe
IIPOLIECCYANIbHBIE JCHUCTBHS C BELICCTBEHHBIMM J0KA3aTE/ILCTBAMU HE JIOJDKHBI CTAHOBUTBHCS
MHCTPYMEHTOM HEOOOCHOBAHHOTO JIaBJICHUSI Ha JIMYHOCTH [ 1, 5].

Cyn, BbIcTynas apOMTPOM B OLIEHKE BELECTBEHHBIX JI0KA3aTENbCTB, CTAIKHUBACTCS C
[apaZioKCOM: OH JIOJDKEH YCTaHOBUThH MX IOJJIMHHOCTb, HE UMEs MPSIMOTO JOCTyIa K MOMEHTY
UX U3BATUS. OTO BBIHY)KIAET €ro ONupaTbcs HE Ha caM OOBEKT, a Ha JOKYMEHTaIbHYIO
000JI0YKy — TIPOTOKOJIBI, 3aKJIFOUYEHHS JKCIEPTOB, (pororpadmu, — KOTOpHIE, MO CYTH, H
bopMupyroT «OUorpaduro» J10Ka3aTelbCTBa. 3/1€Ch BO3HUKAET BONPOC: MOKHO JIU TOBOPHUTH O
HEM3MEHHOCTU BELIECTBEHHOI'O JOKA3aTEeNIbCTBA, €CIM €ro WACHTUYHOCTh YCTAaHAaBJIMBACTCS
4epe3 OMOCPEIOBAHHBIE UCTOYHUKN? bojiee Toro, HeIOMYCTUMOCTD JOKA3aTeNIbCTBA, BbI3BAaHHAS
[pOLleCCyalbHBIMM ~ HApYIICHUSIMH, HE BCErJa OKOHYaTelIbHAa: OOHApy)KEHHE HOBBIX
00CTOSATENILCTB MJIM UCIPABJICHUE OLIMOOK MOXET «pPeaHUMUPOBATh» €ro, YTO MOT4YEPKHUBACT
JUHAMUYECKUHN XapakTep oleHKH [2].ZlocTOBEpHOCTh BELLIECTBEHHBIX JOKA3aTENIbCTB, B OTINYHE
OT UX JIOIYCTUMOCTH, TpeOyeT BBIXOJIa 32 PAaMKH MPOLEIYpbl — IMOTPYKEHHUsI B KOHTEKCT HX
MPOUCXOXKIECHUS. YCIOBUS (OPMHUPOBAHMS CJe/la, OCOOCHHOCTU €ro MW3bATHS, METOIbI
XpaHEHHsI CTAaHOBSTCS 00BEKTOM MPUCTATBHOIO aHAIM3A; PrKaBUMHA HA OPYJHUU MPECTYIJICHUS,
HarpuMep, MOXKET KakK IOATBEPIUTh ITaBHOCTh €ro MCIOJb30BAHUS, TaK W YKa3zaThb Ha
HEeHaJuIexalee xpaHeHue [3, 4]. VIMeHHO 31ech Ha TEpBBIM IUIAH BBIXOAAT SKCIEPTHBIE
UCCIIE/IOBaHUs, MEPEBOSIINE MaTepUalIbHbIE XapaKTEPUCTUKU B IUIOCKOCTh (pakroB: JIHK-
aHaM3, OAJUIMCTUKA, XUMHMUYECKHUE SKCIEPTU3bl BBICTYMAIOT MOCTOM MEXKAY «MOIYAIMBBIM)
00BEKTOM U €ro MHTEPIPETALUEN B IPAaBOBOM I10JIE.

KnroueBbiM OapbepoM Ha IMyTH CYOBEKTMBHOCTM CTAHOBHUTCSI NMPOBEPKAa 3aKOHHOCTU
MCTOYHHUKA Jl0Ka3arenbcTBa. [IpeaMer, oOpeTéHHbI BHE MPOLECCYAbHBIX paMOK — OyAb TO

AQHOHMMHasl MOCBUIKA C HApKOTUKAaMM WJIM JI€HbI'H, «HaWJEeHHBIE» O€3 MPOTOKOJa, — TepseT
CTaTyCc YJIMKH, TpeBpaulasch B IOPUAMYECKUH (AHTOM: OH CYIIECTBYET (DU3UYECKH, HO
orcyTcTByeT B mpaBoBoM 1moje [3]. Cynpba Takux OOBEKTOB NpeaoNperesieHa — OHH

W3TOHSIOTCS M3 JOKA3aTeIbCTBEHHON 0a3bl, KaK HEUYHUCTHIE, MO0 UX TIPOUCXOXKIEHUE, OKYTAaHHOE
TaiHO, MOAPBIBaET caMy UICK0 CIpaBeAIMBOro mpoiecca [3, 5]. OmHako naxe 6e3ymnpeuHas ¢
(dbopManbHON TOYKH 3PEHHUS MPOIEypa U3BATUS — OOBICK, BHIEMKA, OCMOTP — MOXET OBITh
o0ecIieHeHa, €CIM 3a Hell CTOUT HACWIIMEe WK YTpo3a: OTIIEUATKH MaJIbIIeB HA OPYKUH, TOOBITHIC
TIOJT TIBITKOM, CTAHOBSITCS HE JIOKA3aTEIbCTBOM, & CBUIETEIHCTBOM TOIMIPAHUS TIPaBa.

CoxpaHeHHe MOUTMHHOCTH BEIIECTBEHHOTO J0Ka3aTelbCcTBa — O3TO OWTBAa MPOTUB
BPEMEHH, YEJIOBEYECKON OIIMOKM M BHEIIHUX BO3AecTBUUA. Kaxkmas HEOpE)KHO COCTaBIICHHAsS
OTIHMCh, KaXIbIi Yac, MPOBEAEHHBIN H3BSITHIM 00Pa3IIoM BHE CIICITUATM3UPOBAHHOTO XPAHIIIUIIA,
— 3TO MUKPOTpEIIHNHA B €70 JOCTOBEPHOCTH.

Takum oOpa3oM, TOABOAS HWTOT MOXKHO CKa3aTh, YTO OIIGHKA BEIIECTBEHHBIX
JIOKA3aTeJIbCTB B YrOJIOBHOM TIPOIECCE SIBISIETCS TPOLIECCOM MBICIUTENLHOTO XapakTepa.
Bokpyr manHOro mpoiiecca HUI0 OOMBIIOE KOJMUYECTBO OOCYKACHHUN YYEHBIX 10 pa3HbIM
dakTopaM, KOTOphIe UMETH CBOM OMpEACTICHHBIC TOYKH 3PEHHsI U CBOIO OOOCHOBaHHOCTH. B
CBOIO OY€pe/lb, MHOTME aBTOPBI MTOJIATAIOT, YTO OLICHKA BEIIECTBEHHBIX J1I0KA3aTENbCTB SIBIIETCS
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JIMILb MBICJIUTENIBHBIM IIPOLECCOM U HUKAKOIO IIPOLECCYaIbHOIO pe3yibTaTa He HeceT. Bee xe,
[I0 HAlleMy MHEHHIO, INPOLECC OLICHKH BEIIECTBCHHBIX JIOKA3aTEIbCTB SBIACTCS LIEHBIO
JIOTUYECKUX OIEepalid, Pa3JINYHbIX CYKICHUH M YMO3AKIIOYECHMMH, LI€JIb KOTOPBIX COCTOHUT B
OIIPENIEJIEHNH TIOJUIMHHOCTH M OTHOCUMOCTH K OIPEAEICHHOMY yrojoBHOMY neiy. IIpomeccy
OLICHKM JIOKA3aTeNbCTB BCErla IPEIIIECTBYET IPOLIECC IPOBEPKH JOKA3aTEIbCTB, TaK Kak
HEJIb3s OLICHUBATh TE JI0KA3aTelbCTBA, KOTOPBIE HE IPOLUIM IPOBEPKY HA JOCTOBEPHOCTH, a
TaK’K€ OTHOCHUMOCTb K HEIIOCPEICTBEHHOMY JIEITY.

***k

1. [Mpuroxun-Xypasnes, /[.B. OcoGeHHOCTH OLICHKH BEIIECTBEHHBIX JI0KA3aTebCTB B YTOJIOBHOM Tporecce /
J.B. XKypasne, E.A. Kynpsimmmaa / Hayka u o0pa3oBaHMe: OTEUECTBEHHBIH W 3apyOEKHBIH OIIBIT:
ITATBAECAT TPETbA MEXJAYHAPOJAHAS HAYYHO-IIPAKTUYECKAS KOH®EPEHILINA,
Benropon, 26 nexkadps 2022 rona. — benropoa: OO0 T'uK, 2022. — C. 455-458. — EDN IASNPX.

2. I'pumnz, A.B. O nporeccyallbHBIX 0COOGHHOCTSIX BEIIECTBEHHBIX JIOKA3aTebCTB B YrOJOBHOM Iporecce /
A.B. I'pummn, O.A. Bertposa // CoBpeMEHHOE YroJOBHO-IIPOLIECCYalbHOE MPaBO - YPOKH HCTOPHU U
npo6ieMsl fanbHeHIero pedopmuposanus: COOPHUK MaTepHaoB MEXIYHAPOIHON HAYIHO-TIPAKTHUECKON
koH(pepeHnuH, mocesmeHHo 100-nermro npusstis YIIK PCOCP 1922 r., 20-neturo neticteus YIIK PO. B
2-x gactax, Open, 06-07 oxtsa0ps 2022 roma. — Open: OpIOBCKUiA FOPHAMICCKAN HHCTUTYT MUHHACTEPCTBA
BHyTpeHHHX nen Poccuiickoit @eneparnnn nvenn B.B. JIykesHoBa, 2022. — C. 93-103. — EDN URBJQH.

3. Kocrenko, P.B. Hexoropble 0COOEGHHOCTH OIEHKM OTHOCHMOCTH M JOCTOBEPHOCTH BEUIECTBEHHBIX
JOKa3aTenbCTB 1o yronoBHEIM genamM / P.B. Kocrenko // IOpumomdeckmit BectHHK KybOaHCKOTO
rocynapcTBeHHoro yHusepcurera. — 2018. — Ne 3. — C. 52-57. — EDN YQNPYT.

4. WxaeB, A.M. OcobenHoctr cOOpa, MPOBEPKU M OLICHKH BEIIECTBEHHBIX Jl0Ka3arenbcTB / A.M. kaes //
Teopust U MpakTHKa aKTyalbHbIX uccaenoBanuil. — 2017. — Ne 17, — C. 82-85. — EDN YRDMKX.

5. Abpamos, A.Jl. K Bompocy aHayiu3a BEICCTBCHHBIX JJOKA3aTC/ILCTB B YTOJOBHOM cyaonpou3oactee / A/l
Abpamos // Mos npodeccronanbhas kapbepa. — 2023. — T. 1, Ne 47. — C. 108-115. — EDN LGDWYL.

6. Bboposukos, B.b. Yronosaoe mpaBo. OcobOcHHas 4acTh: y4eOHuK mis By3oB / B.B. BopoBukos, A.A.
CwmepnoB; non penakmuedt B.b. BopoukoBa. — 6-¢ m3nm., mepepab. u gon. — Mocksa: M3marenscTBo
Opaiit, 2023. — 473 c¢. — (Bwicmee oOpasoBanme). — ISBN 978-5-534-14316-4. — URL:
https://urait.ru/bcode/511921 (mata obpamenwns: 23.03.2024).

7. YromoBHO-TIporieccyaibHOe TpaBo Poccuiickoit @enepammu. OcoberHast gacts / mof pena. I.M. Pesnuka. —
Mockga: FOpaiir, 2023. 527 c.

HectepoB A.C., [lononpuropa A.A.
IIpaBoBbIe acneKThl HUGPOBU3ALMHU YIOJTOBHOIO IIpoLecca

Jonckotl 20cy0apcmeenblil mexHuueckutl YHUeep cumenn
(Poccust, Pocmos-na-f{ony)
doi: 10.18411/trnio-04-2025-134

AHHOTAIIHUSA

CraThsl TIOCBSIIIICHA TPABOBBIM AaCMEKTaM BHEAPEHUS IU(POBBIX TEXHOJOTUH B
YTOJIOBHOE  CYAOIPOU3BOJCTBO, BKJIIOYAs JIOMYCTUMOCTh 3JEKTPOHHBIX JOKA3aTEIbCTB,
M3MEHEHUSI B TPOIECCYATbHBIX CPOKaX, JOCTYIMHOCTh MPABOCYIUS ISl PA3IMYHBIX KaTErOpui
TpaXIaH, a TaKXKe BbBI30BBI, CBSI3aHHbIE C KHOEPOE30MacCHOCTHI0O U HCIOJIb30BaHHUEM
HCKYCCTBEHHOTO WHTEJUIEKTAa. AHAIM3UPYIOTCS MEXIYHAPOJHBIC MPAKTUKA U HAIMOHATIHHBIC
MOJAXOAbI K PEryIHpOBAHUIO IUQPPOBH3ALMK, a TaKKe HEOOXOJUMOCTh aJanTaluu
3aKOHO/ATEIhCTBA ISl OOECIIEUEHHsS] COOJIIOJICHUSI TIpaB YEJNOBEKa W CIPABEIJIMBOCTH B
YCIOBUSAX MUGPPOBOM MOXU.

KimioueBble  cjoBa:  nudpoBu3amus,  yrojOBHBIA  IMPOIECC,  AJIEKTPOHHBIE
JOKa3aTeNbCTBa, MPABOBBIE ACMEKThI, KHOEpOE30MacHOCTh, WCKYCCTBEHHBI HWHTEIIIEKT,
JIOCTYITHOCTh MPABOCY/IUS, TIPaBOBasi CUCTEMA.

Abstract
Digitalization of the criminal process is an important step towards modernizing the legal
system, ensuring the effectiveness, transparency and accessibility of justice. This article
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examines the legal aspects of the introduction of digital technologies into criminal proceedings,
including the permissibility of electronic evidence, changes in procedural deadlines, accessibility
of justice for various categories of citizens, as well as challenges related to cybersecurity and the
use of artificial intelligence. The article analyzes international practices and national approaches
to regulating digitalization, as well as the need to adapt legislation to ensure respect for human
rights and justice in the digital age.

Keyword: digitalization, criminal procedure, electronic evidence, legal aspects,
cybersecurity, artificial intelligence, accessibility of justice, legal system.

Hudposuzanus yroioBHOro mpoiecca mpeacTapiseT co0oi 3HAYUTEbHBIN 1Iar Brepes
B Pa3BUTHUM IIPAaBOBOM CHCTEMBI, OJJHAKO OHA TAKXKE BJIEYET 3a COOOH psi/i MPaBOBBIX ACIIEKTOB,
TpeOYIOUIMX BHUMATEIBHOTO aHaiu3a. BHenpeHue HUQPOBBIX TEXHOJIOTMH B YrOJOBHOE
CYZOTIPOU3BOJICTBO 3aTparuBaeT MHOXECTBO BOINPOCOB, CBA3aHHBIX C 3(PPEKTUBHOCTHIO,
3alIMTOM MPaB YYaCTHUKOB IpoIlecca U COOMOACHNUEM MTPUHIIUIIOB CIIpaBeIMBOro cyna [1].

B Hay4HO#l ImuTepaType pacCMaTpUBAIOTCS pPA3IMYHBIC ACHEKThl LU(PPOBHU3ALIH
YrOJIOBHOTO Tporecca. VccleayroTcs BOIPOCHI, KacarolIMecss BHEAPEHUS AJIEKTPOHHBIX
JI0Ka3aTeNbCTB, MCIIOIb30BAHUS BUACOKOH(EPEHIMI JUIsl IONIPOCOB U CYJIEOHBIX 3aceiaHuil, a
TaKXe poJib HH(POPMAIIMOHHBIX CUCTEM B yIpaBieHuu jaeiamu [2, 3]. O0cyxaaroTcs: mpoOieMsl
3alTHl MpaB YYaCTHUKOB IIPOLIECCA, BKJIOYas OOBUHSEMBIX M CBUJIETENEH, B YCIOBHSX
mudpoBu3auy. Takke akIeHTUPYEeTCS BHUMAaHHE Ha HEOOXOIUMOCTH OOeCTeYeHUs
K1OepOe30IacCHOCTH U 3aIlUThl IEPCOHAIBHBIX JAaHHBIX [4].

AHanmm3 CyIIeCTBYIOIIUX HCCIEIOBAaHUN MOKa3bIBAET, UYTO IU(PPOBHU3AIMS yrOJIOBHOTO
nporecca MOXKET 3HAYUTEIIHHO MOBBICUTH €ro 3()(EKTUBHOCTD, OJHAKO OHA TAKXKE CTABUT IEPe/T
MPaBOBOM CHCTEMON HOBBbIE BbI30BBHL. Heo0X0AMMOCTh OOHOBJIEHHUS 3aKOHOJATENbCTBA U
CO3/IaHMsI COOTBETCTBYIOLMX IIPABOBBIX MEXAHM3MOB CTAHOBMUTCS O4YEeBHUIHOH. CyILECTBYIOT
pa3HoOryIacus OTHOCHUTENBHO TOrO, KaK MMEHHO JOJDKHbI OBbITb HMHTETPUPOBAHBI HOBBIE
TEXHOJIOTUM B YrOJIOBHBIM Ipoliecc, 4ToObl HE HApyIIaTh IpaBa 4eJIOBEKAa W TrapaHTUU
CIpaBeUTUBOro Cyae0HOro pa3ouparesscTsa [S].

[Ipobnema 3akiro4aeTcst B TOM, YTO CYILECTBYIOIIEE 3aKOHOJATENbCTBO HE MOJIHOCTHIO
YUUTBIBAET peainu [U(POBU3ALUM YTOJIOBHOTO IMpoIecca. ITO CO3/1aeT MpaBOBbIe MPOOEIbl U
HEOIPEENICHHOCTH, KOTOPbIE MOTYT HEraTMBHO CKa3aThCsl HAa 3alllUTe€ IMpaB YYaCTHHUKOB
Ipolecca U Ka4eCTBE MTPABOCYAHNS.

Llenbto JaHHOTO MCCIENOBAHUS SIBJISETCS aHAJU3 MPABOBBIX ACIEKTOB LM(POBU3AIMH
YTOJIOBHOTO MpOILIecca, BBIABICHHE MPOOJEMHBIX 30H B JICMCTBYIOIEM 3aKOHOJATENbCTBE U
pa3paboTka pekoMeHJaluil 1o uX ycTpaHeHuto. lccnenoBaHue  HampaBlIeHO Ha
(dbopMyarpoBaHHE TPEUIOKEHNH 0 COBEPILIEHCTBOBAHUIO IIPABOBOT'O PETYIUPOBAHUS C YIETOM
COBPEMEHHBIX BBI30BOB U TEHICHIINH.

OnHUM U3 KIIIOYEBBIX ACHEKTOB SBISETCS UCIOJIb30BAHUE JIEKTPOHHBIX J10KA3aTEIbCTB.
C mnosBieHueM IMQPOBBIX TEXHOJIOTHI BO3HUKJIA HEOOXOJUMOCTh YETKOrO OMNpeAeeHus
NPaBOBOrO CTaTyca TaKUX JOKAa3aTeNIbCTB, MX JIOMYCTHUMOCTH M CIIOCOOOB IPEICTaBIICHUS B
cyne. BaxHo oOecreunth 3amuTy MpaB OOBHUHSEMBIX W MOTEPIEBIINX, TapaHTUPYs, YTO
ANIEKTPOHHBIE JIOKa3aTeNbCcTBa OyAayT coOpaHbl M 00paboTaHbl B COOTBETCTBHU C
YCTaHOBJIEHHBIMUA HOPMaMU U CTaHAApTaMHU.

Taxke CTOMT OTMETUTH BIHMSHUE IM(POBU3ALMK HA MPOLECCYabHbIE CPOKU U
JOCTYITHOCTh TpaBocynus. BHenpeHue BUIeOKOH(GEpEHIMH M 3JEKTPOHHBIX CHUCTEM IOJa4yu
3asBJICHUH MOXKET 3HAYMTEIBHO YIPOCTHTh B3aUMOACUCTBHE MEXKIY Y4aCTHHKaMM Ipoliecca,
OJTHAKO HEOOXOJMMO YYHMTHIBaTh, YTO HE BCE YYACTHUKM OOJIQJAIOT PABHBIM JIOCTYIIOM K
coBpeMeHHbIM TexHosorusiM [6, C. 104-117]. Dto co3zmaer pHuCK HapyLIEHUS MPUHIMIA
paBeHCTBA CTOPOH.

KubepbezonacHOCTh SIBIISIETCS €I1e OAHUM BaXKHBIM aCIIEKTOM, TPEOYIOIIIMM BHUMAHUSI.
C yBenmuueHueM oObeMa JaHHBIX, 0OpadaThIBAEMbIX B YrOJIOBHOM MpoOLiECCE, BO3pacTaeT U
yrpo3a yreuku uHbopMarun uim ee nojienku [7]. IlpaBoBas cucrema nomkHa OBITH TOTOBA K



-38- JIlendenyuy paseumus Hayky u obpasosanus

00€CIICUCHHIO 3aIUTHl TIEPCOHATBHBIX JAaHHBIX M MPENOTBPAIICHHIO KuOepaTak, 4To Tpedyer
pa3pabOTKH HOBBIX HOPM U CTAH/IaPTOB.

Kpome TOro, mucnosp3oBaHME€ HCKYCCTBEHHOI'O HMHTEIUIEKTa B YTOJIOBHOM IIpOLIECCE
OTKPBIBAET HOBbIE TOPU3OHTHI, HO OTHOBPEMEHHO CTaBUT IEpPe/l IPABOBOM CUCTEMOM Cephe3HbIE
BBI30BBI.

HudpoBuszaiys YroloBHOro mpolecca MHOApa3yMeBaeT HCIOIb30BaHUE TEXHOJIOTUN
BU/ICOKOH(EpEHINH 11 JONPOCOB CBUETENECH U OOBHHSAEMBIX, YTO CTaJI0 OCOOEHHO aKTyalIbHO
B ycinoBusax nanaemun COVID-19. BuprtyanbHbie 3aceiaHusi TO3BOJISIIOT COKPaTUTh BpeMsl Ha
paccMOTpEeHHUE JIeNl U CHU3UTh 3aTpaThl Ha TPAHCIOPTUPOBKY YYaCTHUKOB Ipolecca. Tem He
MeHee, ITOT MOJXO0/I TaKXKe BBI3bIBACT psijl BoIpocoB. Hampumep, kak obecneuuTs coO0AeHNE
npaB OOBHMHSEMBIX Ha 3allUTY M KOH(HIeHIMaIbHOCTH? Kak rapaHTupoBarh, 4YTO BCE
YYaCTHHUKU TpOIlecca UMEIOT PaBHBINA JTOCTYN K HEOOXOAUMBIM TEXHOJOTUSAM? OTH BOMPOCHI
TpeOYIOT TIIATENbHON MpOopaboTKU, YTOOBI HM30€KaTh NMOTCHIMAIBHBIX HApYIICHHWH IIpaB
YeJoBeKa.

HepaBHblif 1O0CTYN K TEXHOJOTUSAM TaKKe IPEACTaBiIseT cOOOI cepbe3Hblii BbI30B. B
HEKOTOPBIX PErHOHAX U CPeOH OMPEICNICHHBIX TPYII HACENCHHUS JIOCTYNl K COBPEMEHHBIM
TEXHOJIOTHSIM MOKET OBITh OTpaHHYeH. JTO CO3aeT PUCK HEPABEHCTBA B YTOJIOBHOM Tpoliecce,
KOrJJa OJHU YYaCTHHKM HWMEIOT TMpeuMylecTBa 3a cuyeT O0ojee BBICOKOTO YPOBHS
TEXHOJIOTUYECKON OCBEIOMIIEHHOCTH HJIM JIOCTyNa K pecypcaMm. [loaTroMy BaxHO pa3zpaboTaTh
MEXaHU3Mbl, KOTOpbIe obOecreuaT paBHbIE BO3MOXKHOCTH JJIsi BCEX YYAaCTHHMKOB IIpoliecca,
HE3aBUCHUMO OT UX COLMAJIBLHOIO CTAaTyCca WM MECTa IPOKUBAHUSI.

DTHYECKHE BOMPOCHI TAaKXKE CTAHOBATCS BCe 0Oo0jee aKTyaJbHBIMH C pa3BUTHEM
TEXHOJIOTHH. VICKYyCCTBEHHBIM MHTEJUIEKT HAauMHAET HUCIIOJIb30BaThCs Ui aHAIM3a JAHHBIX U
MIPOTHO3MPOBAHUS BEPOSTHOCTU COBEpIIeHHs mpectymieHuid. OaHako ucnonb3oBanue MU B
YTOJIOBHOM IIPOLIECCE BBI3bIBAET OMACEHUS 110 IOBOY MPEIB3SITOCTH AITOPUTMOB U UX BIIUSHUS
Ha BBIHECEHME pelleHui cyna. HeoOXoauMo yuuThIBaTh, YTO JITOPUTMbI MOTYT HacjeloBaTh
NPEAB3ATOCTH, NPUCYTCTBYIOIIME B MCTOPUYECKUX JAHHBIX, YTO MOXET MPHUBECTH K
JMCKPUMHUHALIUM ONpeJIeNICHHBIX TPy HaceneHus. IloaToMy BakHO pa3pabareiBaTh STHUECKHE
HOPMBI U CTaHJAPTHI JIst ucnoiib3oBanus I B mpaBoBoit cepe.

B cBere 3THX BBI30BOB HEOOXOJMMO OOHOBJIEHHE 3aKOHOAATENBCTBA, UYTOOBI OHO
COOTBETCTBOBAJIO COBPEMEHHBIM peaisiM HUPPOBOro MHUpa. 3aKOHOAATENHN J0JKHBI YUUTHIBATH
HOBbIE TEXHOJIOTMU M HX BJIMSHHE Ha YrOJOBHBIM Ipollecc, a Takke pa3padaThiBaTh YETKUE
IpaBUIa OTHOCUTEIBHO JOMYCTHUMOCTU 3JIEKTPOHHBIX J0KA3aTeNbCTB, 3ALUTHl JAHHBIX U
UCTIONIb30BAaHMUSI HOBBIX TEXHOJIOTHMHA. OTO TMO3BOJUT co3/1aTh Oojiee CHpaBeUIMBYIO U
3P PEKTUBHYIO CUCTEMY ITPABOCYIMSL.

Msbl cuuTaeM, 4To A8 YJIydllIE€HHs MPaBOBBIX ACMEKTOB LU(POBU3AIMU B YrOJOBHOM
nporiecce Heo0X0IMMO BHEIPUTH HECKOJIBKO KITFOUEBBIX MEp:

1.  Pa3paboTka 4eTKMX HOpPM ISl AJIEKTPOHHBIX JOKa3arenbcTB: Heobxomumo
CO3J1aTh CHElMaIbHbIE 3aKOHOAATENIbHBIE aKThl, KOTOPbIE OyIyT peryaupoBarhb
NOPSIIOK cOOpa, XpaHEHHUs U MPEACTABICHUS SJIEKTPOHHBIX JI0Ka3aTeNbCTB B
CyZe, a TaK)Ke yCTaHAaBIMBATh TPEOOBaHUS K MX MOATMHHOCTU U LEIOCTHOCTH.

2.  YcraHOBIEHHE CTaHIApTOB KubOepOe3onmacHocTH: BaxHo paspaborath u
BHEJIPUTH CTAHAAPTHI 0€30MaCHOCTH ISl CY/IEOHBIX CUCTEM, UYTOOBI 3aIUTUTh
JIaHHBIE YYACTHUKOB Ipollecca OT yTeueK U Kubeparak. ITO MOXKET BKIIIOYATh
o0s3aTeNTbHOE  MCIIONIb30BaHWE MIM(POBAHUS UM pEryiasipHble  ayJIuThl
0€3011acHOCTH.

3. OOecrieueHue JOCTYITHOCTH TEXHOJIOTHH: 3aKOHOJATEILCTBO  JIOJHKHO
NpeaycMaTpuBaTh Mephbl M0 OOECHEYCHUIO PABHOIO JOCTYNa K IH(POBBIM
pecypcam Ui BCeX KaTeropuil rpaxk/iaH, BKJIIo4Yas JoAel ¢ OrpaHUuYeHHBIMU
BO3MOXKHOCTSIMH, YTOOBI M30€KaTh IMCKPUMHUHAIIMY B YTOJIOBHOM IpoLIecce.

4.  CozgaHue MeEXaHU3MOB 3alllUThl MEPCOHAIBHBIX JAaHHBIX: Heobxomanmo
pa3paboTarh 3aKOHBI, PEryaHPYIONUe 00pabOoTKy U 3aIIUTy MEPCOHATBHBIX
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JAHHBIX YYaCTHUKOB YTOJIOBHOTO TIpOLEcCa, YTOOBI MPENOTBPATHTh HX
HECaHKLMOHUPOBAHHOE HUCIIOJIb30BAHUE.

5. Co3ngaHue HE3aBUCHMBIX OpraHOB MOHHMTOpUHIa: Jlnsg KoHTposisi 3a
COOJIIOICHMEM IIpaB  y4YacTHUKOB YrOJIOBHOTO Ipolecca B YCIOBHSX
IU(POBU3AIMN CIIEAYET CO3AaTh HE3aBUCHMBIC OpraHbl, KOTOpbIE OymyT
CIIEUTh 3a HCIIOJIb30BAaHMEM TEXHOJIOTHMH M 00ecreuuBaTh 3aILUTY IpaB
YeJIOBEKA.
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AHHOTAIUSA

B crathe mpousBoAMTCS aHAIM3 JOJEBOM COOCTBEHHOCTH Ha OOIIee HMMYIIECTBO B
MHOTOKBAPTUPHOM JIOM€, OOO3HAY€HBl HEKOTOphIE TMPOOJIEMBI, BO3HHKIINE B CyAOHOH
MPaKTUKE TO JIeNIaM, CBSI3aHHBIM C peajr3alyeil mpaB cOOCTBEHHHKA JI0JIEBOM COOCTBEHHOCTH B
MHOTOKBAPTUPHOM JIOME, a TAK)KE YKa3bIBAIOTCS ITyTH UX BO3MOKHOTO pa3pelieHusl.

KiroueBbie ciioBa: o011iee HMyIIIECTBO, MHOTOKBAPTHPHBIHN JTOM, KUJIMIITHOE TIPABO.

Abstract

The article examines the analysis of shared ownership in the MCD, identifies some
problems cited from judicial practice in cases related to the exercise of the rights of the owner of
shared ownership in the MCD, and also indicates ways to resolve them.

Keywords: common property, apartment building, housing law.

B 90-x romax, Ha ¢oHe MaccoBOW TpPHUBAaTH3ALMM, MHOTHE TpPaXIaHE CTaIU
COOCTBEHHMKAaMHU KBAapTHp, M, COOTBETCTBEHHO, CTAJM OOJaAaTeIsIMH OOIIEr0 HMMYIIEeCTBa
MHOTOKBapTUPHOTO JoMa. PaHee MpakTHUeCKH Bce KUJIble TIOMEIIEHHs ObIIIM B COOCTBEHHOCTH
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rocylapcTBa, U MX YIPaBICHHE, BOMNPOCHI SKCIUTyaTallud M APYTrUe€ aCHEKThl MOJIb30BAHUS
MMYIIECTBOM PETYJIMPOBAINUCH COOTBETCTBYIOIIECH OpraHn3aIuei.

Peanmzaruss  mpaBomMoumii  COOCTBEHHHMKA OOMIEH (0JIeBOM) COOCTBEHHOCTH B
MHOTOKBapTUpHOM Aome (MK/I) — 3TO Ba)KHBIN acmeKT yHpaBJIeHUS W SKCIUTyaTallMd >KUJIBIX
MIOMEUIEHUM, KOTOPBI PEryaupyeTcss 3aKOHOAATENIbCTBOM, B MEPBYIO ouepenb KWIMIIHBIM U
['paskJaHCKKUM KOJIEKCOM, U BHYTPEHHUMU PaBUIIAMH.

Tak, cormacHo cr. 39 Xwummmoro koxekca P® Opems pacxomoB Ha COAEp)KaHHE
00I11ero UMyIIecTBa B MHOTOKBAPTUPHOM JIOME HECYT COOCTBEHHHKH moMerieHui [1]. MoxxHo
CKa3aTh, YTO 3aKOHOJATENIb 00s3a]1 COOCTBEHHHMKOB YHPABISATH OOLIMM HMYILECTBOM
mocpeACcTBOM npoBezeHus codpanmii. cxoas u3 riaaBsl 6 )KK PO, MOXXHO BBIIETUTH OCHOBHBIE
IIPaBOBBIE ACHEKTHI, PETYIUPYIOLIEE JAHHOE IIPABOBOE SIBJICHUE!

1. IlpaBo Ha BiaJeHUE U TOJb30BAaHHE: KaXblii COOCTBEHHHMK JIOJM B OOmIeH
COOCTBEHHOCTH HMMEET TPABO BIAJACTh M TOJH30BATHCS OOIIMMH YaCTSIMU
noMa (HampuMmep, JIECTHUYHBIMU KJIETKaMH, KOPUAOPaMH, I0JIBATaMH,
Kppiied u  T.0.). Mcnonp3oBanue —oOmMX  NOMEIIEHUM  JOJKHO
OCYIIECTBIATHCA C YUETOM HHTEPECOB APYTUX COOCTBEHHUKOB.

2. IlpaBo Ha ympaBineHHWE: COOCTBEHHHUKHM MOTYT NPUHHUMATh ydacTHE B
yIOpaBJICHUH  MHOTOKBAapTHPHBIM  JOMOM  4epe3 ofmiee  coOpaHue
COOCTBEHHHKOB.

3. OO0s13aHHOCTH  COOCTBEHHUKOB: COOCTBEHHUKM OOSI3aHBI y4acTBOBaTh B

(MHAHCHPOBAHMM COJICPKAHUS M PEMOHTA OOILEro MMYIIECTBAa JOMa, YTO B
TOM YHCJI€ MOXKET BKJIFOUATh YILIaTy B3HOCOB Ha KAlUTAbHBINA PEMOHT.

4.  IlpaBo Ha 3allUTy CBOMX ITpaB: COOCTBEHHUKU MOT'YT 3alllMIlIaTh CBOM IpaBa B
CyaeOHOM TMOpsAKEe, €eClIM WX HMHTEPeChl  HapylaloTcs  APYrHUMU
COOCTBEHHUKAMHU WJIM YIPABISIONICH KOMIAHHUEW. DTO MOXKET, HalpHMep,
BKJIIOYaTh CIOPbl O TpaHUIAX IMOJb30BaHUS OOIIMM  HMYIIECTBOM,
MIPOBE/IEHUH PEMOHTOB U IPYTHX BOIPOCAX.

OcyiecTBieHre NpPaBOMOYMH COOCTBEHHMKOB OOILIel J0JIeBOM  COOCTBEHHOCTH
MHOTOKBAPTUPHOTO Ji0Ma COIPSDKEHO € psAAOM IpoOjeM, B TOM YHCIIE IPaBOBOIO XapakTepa,
HPUBOJIIMX K CYA€OHBIM CIIOpaM MO >KWJIMIIHO-TIPABOBBIM BOIIPOCAM.

B nynkre 12 O030pa cyneOHoi npaktuku BepxoBHoro Cyna Poccuiickoit deneparyu
Ne 4 (2021), yrBepxknénnoro IIpesnanmymom BepxoBHoro Cyma PD 16 despans 2022 r.,
YKa3aHO, 4YTO TIPaBO OOMICH J0JeBOW COOCTBEHHOCTH BO3HHKAET Y COOCTBEHHUKOB
MHOTOKBAPTHPHOTO JOMa BBHJYy MpSAMOrO YKa3aHus Ha 3TO0 B ['pakgaHCKOM Kozekce
Poccwuiickoii ®eneparuu (. 1 ct. 290 'K PO®) u XKunumaom koaekce Poccutickoit denepanuun
(4. 1 c1. 36 J)KK P®), He3aBHCHMO OT TOr0, 3apErUCTPUPOBAHO JIM TAKOE MPABO HA UMYIIECTBO B
EI'PH wnm wer [4].

[Ipeamerom cyneGHOro pazOHMparesbCTBAa BBICTYIHJIO HEXHIIOE IIOMEIICHHEe —
TaMOYypHOE MTOMEIIEeHHE (XO0JIT), KOTOPOE B COOTBETCTBUU C PEIICHUEM CyJa TIEPBON WHCTAHIIUN
ObUIO MPHU3HAHO WM30JMPOBAHHBIM OT >KMJIBIX MOMELICHUI COOCTBEHHHMKOB MHOTOKBapTHPHOTO
JIOMa M HUX OOILIEro MMYILIECTBA, BBHUJYy ATOTO, [0 MHEHHIO CYyJla, WCKIIOYUTEIHLHBIM MPaBOM
M0JIb30BaHUS IaHHBIM XOJIJIOM 00J1aJJat0T TOJIBKO MPHJIETAIONINE K HEMY HEXKHUIIbIE TIOMEICHUSL.
Cyn ycTaHOBMJI, YTO CHOPHBIM OOBEKT HEJABHKMUMOCTH HE BXOAUT B COCTaB OOIIEr0 MMYIIIECTBA
XKUIbLIOB. Ha OCHOBaHMM YKa3aHHOTO pPEIIEHHs] COOCTBEHHUKH COOTBETCTBYIOIMX HEKMIIBIX
MIOMEIIEHUI 3aperucTpupoBain cBo€ MmpaBo noyieBoi codctBeHHoct B EI'PH Ha mpeamer
CIIOPHOT'O ITPABOOTHOIIEHUS — TaMOYPHOE TMIOMEIIECHHE.

Hcten ykaszan, 4ro JaHHOE HEXWIOE IMOMEUIEHUE SIBJISIETCS BCIOMOTATENbHBIM IO
OTHOLLIEHUIO K OCHOBHBIM IIOMEIIEHUSIM MHOTOKBAPTHPHOIO [IOMa, B TOM 4YHCJIE OH, Kak
COOCTBEHHUK, MOXXET OCYILIECTBISATh TMPOXOJA K CBOEMY OOBEKTY HEIBHKUMOCTHU
VCKJIFOUUTEIBHO Yepe3 JaHHBIN XOJLI.

Bepxosubiii Cyn P® B cBoém Ompenenennn ot 9 mapra 2021 r. Ne 83-KI'20-6-K1,
yKa3aB COCTaB OOILIEro JMJOJIEBOTO MMYIIECTBA COOCTBEHHHMKOB MHOTOKBAPTUPHOTO JIOMA,
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OIIpENIENIEHHBIN B COOTBETCTBYIOLIMX HOPMaX I'Pa’KAAHCKOIO M JKWIMIIHOTO 3aKOHOAATENIbCTBA,
OTMETHWJI, YTO BCEM COOCTBEHHHMKAM IMOMEIIEHUH (M JKHIIBIX, U HEKWIbIX) MHOI'OKBApTUPHOTO
J0OMa TPUHAUICKUT TpaBO OOIeH J10J€BO COOCTBEHHOCTH B CHIy 3akoHa. Bwmecte c
IIepEXO0JIOM IpaBa COOCTBEHHOCTH Ha IOMEIIEHHE OT OIHOIrO JIMIA K IPYroMy, K MOCIeIHEMY
NEPEXOUT COOTBETCTBYIOIIAS OIS B O0IEH COOCTBEHHOCTH.

Takum oOpa3om, perucrpauusi IpaBa Ha OOLIYI JOJEBYHD COOCTBEHHOCTb B
MHOrokBaptupHoM aome B EI'PH He sBisieTcs npaBOYyCTaHABIMBAIOIUM OCHOBAHHMEM WM HE
OIPaHUYMBACT MHBIX COOCTBEHHMKOB IOMEIIEHWH (KWIBIX M HEXKWIbIX) JAHHOIO
MHOTI'OKBAPTUPHOTO JI0OMAa Ha OCYILECTBJICHHE IMPAaBOMOYMM 110 BIIAJEHUIO, IOJb30BAHUIO U
PACHOPSHKEHUIO YKa3aHHBIM OOLIMM HMMYyIIeCTBOM. OTMETHM, YTO B HPUBEAEHHOM IIpUMEpe
COOCTBEHHHUKH BITPABE 3aIIMIIATh CBOU MPaBa IyTEM MPEAbIBICHUS TPeOOBaHHS 00 YCTpaHEHUH
HapyIIEHUH, HE CBSI3aHHBIX C JIMIIEHUEM BIIAJICHUS MO0 MyTEM NpebsBICHUs TpeOOBaHUS O
BO3BPATE UMYLIECTBA U3 YUYXKOI'0 HE3AKOHHOTO BJIQJICHUS.

B nononHeHue Kk pacCMOTPEHHOMY MPHMEPY YKaKeM Ha BO3MOXKHOCTb COOCTBEHHUKOB
00paTUThCA B CyA C TPYNIOBBIM HCKOM O TPH3HAHHM TpaBa COOCTBEHHHKOB ITOMEIICHHN
MHOT'OKBAPTUPHOT'O JOMa U Ha HEXXUJIbIE TOMELICHNUS, ITyTEM BKJIIOUEHHS IIOCIEIHUX B COCTaB
00IIIero NMyIIECTBa COOCTBEHHMKOB MHOTOKBAPTUPHOTO JIOMA |, CJIEIOBATEIIHHO, IPU3HAHUS 32
KaXJbIM IIpaBa Ha yKa3aHHoe oOmeaomMoBoe umymiectBo (cM. m.ai. 3, 9 IlocraHoBneHus
[Inenyma BAC P® or 23 wutona 2009 r. Ne 64 «O HEKOTOpBIX BOMNpOCaX IPAKTUKU
PACCMOTPEHUs CIIOPOB O IpaBax COOCTBEHHMKOB MOMEILEHUH Ha 0OlIee MMYILECTBO 3/1aHHSD»
[3D.

B cootBercTBuu ¢ 1. 1 cT. 246, 1. 1 c1. 247 'K P® npaBomouusi BiaJeHUs, MOJIb30BaHUS
U pacmopsDKeHus  OOIIMM  JIOJICBBIM ~ MMYIIECTBOM  COOCTBEHHHKOB  TTOMELICHHIA
MHOT'OKBapTUPHOTO JJOMa OCYIIECTBIISIFOTCS IO COIVIAILICHUIO MEKIY BCEMH COOCTBEHHUKAMH, a
IIPY HEJJOCTH>KEHUH COTJIaCHsI — B TIOPSIJIKE, YKa3aHHOM B peleHuu cyna [1].

Crnenyer MOMHHUTb, YTO COOCTBEHHHMK HE JIOJDKEH 3JI0YIOTPEOIATh CBOUMH IpaBaMy Ha
oO111ee /10J1eBO€ UMYIIIECTBO MHOTOKBAPTUPHOI'O I0OMa, B TOM YMCJIE, CChUIASICh HA TOJ0XKEHUS
JEVCTBYIOLIETO 3aKOHOJATENbCTBA KaK IPABOBOE OCHOBAHUE CBOMX JIEHCTBUI.

B Onpenenenun ot 28 nexabps 2020 r. Ne 305-DC20-17471 Bepxosubiii Cyn
Poccuiickoit ®enepanuu ykaszana, 4yTO Iepefadya 4acTH OOILEro JJ0JEBOr0 HMMYILIECTBa B
M0JIb30BAHUE OJHOTO U3 COOCTBEHHUKOB B MHOTOKBAPTHPHOM JIOME JJOJKHA ObITh 0hopMiieHa B
BUJIE COTJIAllIEHWS MEXAy BceMH coOcTBeHHUKamu. [lommmo storo, BepxoBueiii Cyn P®
OTMETHJI, YTO MPUMEHEHHE HOPM KIJIMIIIHOTO 3aKOHO/IaTeNIbCTBA, B YACTHOCTH, MOJIOKEHUH CT.
ct. 36 u 44 XK P®, cynom nepBoil MHCTaHIMM 11 OOOCHOBAHUS MPABOMEPHOCTH JIEHCTBHIA
COOCTBEHHHMKA HE JIOJDKHO OBbITh MCTOJIKOBAHO Kak IO3BOJISIOIIEE MOCIETHEMY JEHCTBOBATh B
HapylIeHHe MpaB M 3aKOHHBIX MHTEPECOB APYTUX COOCTBEHHHKOB, UMEIOIIMX PAaBHBIM C HUM
KOMIUIEKC ITPAaBOMOYHI B OTHOIIIEHUH 00IIIero uMyIecTna [5].

[Tpusenéunsie HopMmbl KK P® (cT. cr. 34 u 44) 3akpemisitor, uTo olIiee coOpaHue
COOCTBEHHHUKOB, B HallleM Clly4yae, COOCTBEHHHKOB IOMEIIEHUII MHOTOKBAPTHPHOIO JI0Ma,
OIpesiessieT BO3MOXHOCTh OCYILECTBJICHHS MIPAaBOMOYMS MOJIb30BAHUS B OTHOIIEHHM OOILEro
UMYIIECTBA JJISl «MHBIX JIUI, T.€. HE SBJISIIOIIMXCS COOCTBEHHHKAMM JKWIIBIX M HEXKHWIIBIX
MOMEIIEHUH, Pa3MEIEHHBIX B KOHKPETHOM MHOTOKBapTUPHOM J0Me [2].

Bepxosubiit Cyn PO ykazan Ha BO3MOXKHOCTbH 3alIUTHI IPAaB OCTAIbHBIX COOCTBEHHUKOB
Ha 00I1Iee UMYIIECTBO MyTEM NPEAbIBICHUS K COOCTBEHHUKY-HAPYIIUTEII0 HEraTOPHOTO HCKA B
cootBeTcTBUH €O cT. 304 'K PO.

B cBoto ouepenp 0TMETHM, YTO MEXTy HOPMaMH I'Pa)kIaHCKOTO 3aKOHOJATeIbCTBA (CT.
CT. 246, 247 T'K P®) u HOpMaMH >KIJIMIIHOTO 3aKOHOAaTenbcTBa (CT. cT. 36, 44 )KK PD) ner
nporuBopeunid. Ilonoxkenust cr. cr. 246 u 247 'K P® ycranaBnuBaroT HeE00XOAWMOCTh
HOJTy4eHHsI COOCTBEHHUKOM COTJIACHUsl OT JPYIMX COOCTBEHHHMKOB Ha peaiM3alliio TPaBOMOYHHA
B OTHOIICHHM o0Omero mmymiectsa, cT. cT. 34, 44 KK P® — HeoOXOIMMOCTb MOJIydeHUs
corjacusi OT 0oOmiero coOpaHusi COOCTBEHHHMKOB JUIS OCYIIECTBICHHS MOJIb30BaHUS OOLIUM
UMYILECTBOM 17151 HECOOCTBEHHUKOB.
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Emg pa3 ormMeTnm, 4To COOCTBEHHHK HE BIIPABE CChUIATHCA Ha puBeaEHHBIE HOpMBI KK
P® B 000cHOBaHME NPAaBOMEPHOCTU CBOMX AEHCTBHUIl MPU MOJIb30BAaHUU OOLIMM HUMYILECTBOM
0e3 cormacus JApYyrHuX COOCTBEHHMKOB. B 3TOM cilyyae ocTajibHblE COOCTBEHHHKH MOTYT
TpeOOBaTh YCTPAHEHUsl HApYLLIEHUH MX IIPaB, HE CBA3AaHHBIX C JIMIICHUEM BIIaJIeHUs Ha olluee

JI0JIEBOE MMYILECTBO.

IloBoast uror, OTMETUM, YTO AJS YCTPAHEHHUsS IPUYMH BO3HUKHOBEHHS IPaBOBBIX
npoOJieM, CBSI3aHHBIX C OCYIIECTBJICHHEM IPABOMOYUA COOCTBEHHHMKOB OOIIEH 1071€BOM
COOCTBEHHOCTM MHOTOKBAPTUPHOI'O JIOMa, OOO3HAYeHHBIX B paboTe, MOXKHO YyKa3aTb Ha
HEOOXOAUMOCTb MPABUIBHOTO OMpPEENICHNsI COCTaBa OOLEJOMOBOIO UMYLIECTBA, IPUMEHEHUE
HOPM TPaKJaHCKOTO M WJIMIIHOTO 3aKOHOJATENbCTBA, PETYIMPYIOLIUX IIPABOOTHOLIEHUS I10
UCIIOJIb30BAaHUIO  OOILEr0 HMMYILECTBA, B COBOKYIHOCTH, NpENympexaas TeM CaMbIM
BO3MOXKHOCTb 3JI0yIOTPEOJICHNsI COOCTBEHHUKOM CBOMMH ITPAaBOMOYMSMU U HAPYILECHHUE IIPaB U
OXpaHAEMBbIX 33aKOHOB HMHTEPECOM MHBIX COOCTBEHHHMKOB, B KaueCTBE 3alllUThl IIpaB
COOCTBEHHMKAM [pElaraeTcsi MpPEeABbsSBIATh K HApYLIUTEI BUHAMKALMOHHBIA WU
HEraTOPHBIM MCKHU, HAllpaBJICHHbIE HA YCTPAHEHUE MPEMSITCTBUM B MOJIB30BaHUU OOIIEIOMOBBIM
UMYILECTBOM; B MOJTBEP)KACHUU 3TOMY MOI'YT CIYKUTb PaCCMOTPEHHbIE NPUMEPBl NPAKTUKU
POCCHICKHX CYJIOB.

***x
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AHHOTAIUSA

W3bsiTHE 3eMeNbHBIX YYaCTKOB JJIsi TOCYIApCTBEHHBIX M MYHHIUMAIBGHBIX HYXKIT
SIBJISICTCS BOKHBIM MHCTPYMEHTOM JUUISl PEATH3allii Pa3IMIHBIX MPOCKTOB, HANPABJICHHBIX Ha
pa3BuTHE WHQPPACTPYKTYPBI, CTPOUTEIHCTBO OOBEKTOB COIMABHOIO HA3HAUCHHS W JpYrue
[IEJA, CIIOCOOCTBYIOIIME OOIIECTBEHHBIM wHHTEepecaM. (OgHAKO JaHHBIM MPOIECC YacTo
COIIPOBOKIAETCS PSIIOM IIPOOIIEM U CIIOPOB.

KiaroueBble cjioBa: 3eMisl, HM3bSITHE 3CEMEJIBHBIX YYaCTKOB, TOCYJAApPCTBEHHBIC H
MYHUIUITATIbHBIE HYK/IbI, IPUHYIUTEIBFHOE TIPEKpAIlieHHe MPaB COOCTBEHHOCTH, COOCTBEHHUKHU
3eMEJTbHBIX YIaCTKOB.

Abstract
The seizure of land for state and municipal needs is an important tool for the
implementation of various projects aimed at infrastructure development, construction of social
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facilities and other purposes contributing to the public interest. However, this process is often
accompanied by a number of problems and disputes.

Keywords: land, seizure of land plots, state and municipal needs, forced termination of
property rights, owners of land plots.

3emis — ABJSIETCSL OJHUM U3 HauOosee pacHpOCTPaHEHHBIX OOBEKTOM CIIOPOB MEXKITY
¢u3HYeCKUMH  JMIAMHK, IOPUIMYECKUMH JIMIIAMH, a TakXke TOCyJapCTBEHHbBIMU U
MyHUIMIIAIBHBIMU OpraHamMu BiacTu. B cootBerctBuu ¢ Koncturymuein PO, cyimiectByer
HOpMa TIpaBa, KOTOpasi MPEJOCTAaBISIET 3alUTy MpaBa COOCTBEHHOCTH. TO €cTh rocyaapcTBO
3aIlMIIACT 3eMENbHbIC YJaCTKH COOCTBEHHUKA, HO €CIM 00paTUTCS TaKXKe K 3aKOHY, TO MOXKHO
CKa3aTh, YTO B HOpPME IpaBa TAKXKE IPEIYCMOTPEHO NPUHYAUTEIBHOE HU3BATHE 3EMEIBHOIO
y4JacTKa y COOCTBEHHHUKA.

WHCTUTYT TPUHYIUTEIBHOTO TPEKpAIEHUsl TpaB COOCTBEHHOCTH Ha 3EMENIbHbIC
YYacTKM, MpEIyCMaTpUBACT M3bSITUE 3EMEJBHBIX  YYacTKOB JUIsI  T'OCYJapCTBEHHBIX
MYHHULIAIIAIbHBIX HYKJ. [laHHBIA MPaBOBOM aCHEKT NPEAYCMATPUBAECT JEATEIBHOCTH OPIaHOB
rOCyJapCTBEHHOM WM MYHMLMIIQIBHOW BIIACTH, HAINPABICHHAs Ha IPEKpallleHHE IIpaBa
COOCTBEHHOCTH B IPUHYAWUTEIBHOM IMOPSAAKE HA 3€MEJIbHBIM Y4acTOK (QU3MUECKHX WU
IOPUIMYECKUX JIMI, HE CBA3aHHOE C IMPOTHBONPABHBIMHU JEUCTBUSAMM, a OOYCIIaBIUBAOLIME
HEOOXOMMOCTBIO YAOBJICTBOPEHHS MTyOIIMYHBIX HHTEPECOB (TOCYIaPCTBEHHBIX ).

Konctutymus PO B 4.3 cr.35 ycraHaBIMBaeT, 4ro NPUHYIUTEIBHOE OTUYKICHHUE
UMYIIECTBA JUIl TOCYJApCTBEHHBIX M MYHULUNAIBHBIX HYXJ HPOBOAUTCS IPHU YCIOBUU
Ipe/IBapUTEIbHOTO U PABHOLIEHHOT'O BO3MEIEHUs YOBITKOB [1].

[IpunynuTenbHOE U3BSATHE 3€MEJIbHBIX YYacTKOB JUIsl IIYOJMYHBIX HYXJ YETKO
IIPEJYCMOTPEHO 3€MENIbHBIM 3aKOHOJATENbCTBOM B CTaTbe 49, M IpeLycMaTpUBacT TAKHE
MCUEPIIBIBAIOIME CITyYay KakK: BBIIIOJHEHNE MEX/YHAPOIHBIX J10TOBOPOB, CTPOUTEILCTBOM WU
PEKOHCTPYKLIHMEH OOBEKTOB (elepabHOr0 3HAUYEHHMs WM MECTHOTO, OOBEKThl SHEPreTHKH,
aTOMHOM, 00BEKTHI 0OOPOHBI CTpaHbl U 0€30MACHOCTH, B MHTEpPECax 3alUThl IpaHullbl PO u
JpyTHUE CIIy4au, IPeyCMOTPEHHBIE IaHHOM cTaThel [3].

Cnenyer cka3aTb, 4TO TNEpPBOM M BaKHOW MNpOOJIEMOM B peryaupoBaHUU JAHHOTO
IIPAaBOBOTO  AaCMEKTa, SBISETCA  OTCYTCTBME  HOPMATHMBHOIO  3aKpEIUICHHUS  IOHSTUA
«TOCYJApCTBEHHBIX HYXKI», N3-32 YETO MPOCIIEKHUBAIOTCS MPOOJIEMB] Ha IPAKTUKE.

IlonATHE «TOCYAAPCTBEHHBIE HYXIBD» TOJKYETCS HEOAHO3HAYHO: Tak, J.P. Barmzosa
M0JIaraeT, 4To JAHHOE IMOHATUE CIEAYET OMNPEAENsITh, KaK €JUHCTBO JIBYX COCTAaBIISIOLINX -
NOTpeOHOCTEN, BO3HUKAIOUIUX MPH BBHINOJHEHUH (PYHKUMH rocygapcTBa Kak MOJIUTHYECKOTO
CYBEpEHa, U IOTPEeOHOCTEN rocy1apcTBa Kak yUaCTHUKA TPaskIaHCKO-TIPABOBBIX OTHOILIEHUH [5].
H.M. BowapoB momaraer, 4ro HENIb3s OTHOCHTh K HYXKJaM, MO3BOJIIIOLIMM H3bIMaTh 4Yy:KUE
3€MJIM, [IPOEKTHI, HAIIPABJIEHHbIE NCKIIOUMTENHLHO HAa TMONOJIHEHUE TOCY/IapCTBEHHBIX JOXO0B
[4].

JlanHas mpoGyieMa MOXKET CKa3aThbCs Ha MPeyBEeNYEHUE TOJIHOMOYUI roCy1apCTBEHHBIX
U MYHMLIMNAIBHBIX OPraHOB B BONPOCE M3BATHS 3EMENBHOIO y4yacTKa, KOTOPOE MOXKET
BBIPA)KaThCsl B: HEIPABOMEPHOM, HEOCHOBATEIHHOM PEIIEHHH 00 N3BSTUU 3€MENIbHOTO y4acTKa,
BBIPAKEHHOE B 3JI0YNOTPEOIICHUN TOJI0KEHHS TOCYJapCTBEHHBIX M MYHUIMIIAIBHBIX OPTaHOB,
YTO HapyllaeT MpaBO TpakJaH Ha 3allUTy YacTHOM COOCTBEHHOCTH, IPETyCMOTPEHHOU
Koncrurynueii PO.

To ecTb, [UIsl yperynupoBaHusl JAHHOTO BOIPOCA, CIEAYET 3aKOHOAATENI0 ONPEAETUTh
HOPMAaTHUBHOE 3aKpEIICHUE JaHHOTO MOHATHUS, TEM CaMbIM O0O3HAYUTh MCTUHHOE NMOHUMAaHUE
JTAHHOTO ONpeJieNieHNe, 1, COOTBETCTBEHHO, OOJIErYUTh IOPUANYECKYIO IPAKTHKY B IPUMEHEHUH
JTAaHHBIX KaTerOpHil criopa.

Crenyromas kateropusi mpoOieMbl JTaHHOTO MPAaBOBOTO ACHEKTa SIBISAETCS OTCYTCTBHE
METOAMKH ONPEAEITICHUS pa3Mepa PaBHOLIEHHOTO BO3MEILEHHS 3a U3BATUE 3€MEIbHOIO y4acTKa.
OenepanbHblii 3ak0H «O0 OIEHOYHOU NEATeIhbHOCTU» U «MeTOoIUYecKue PEeKOMEHAALUHU 110
OIPEJIETICHUIO PBIHOYHOW CTOMMOCTH 3€MEJIbHBIX YYaCTKOB» COJEp)KaT TOJbKO OOIIHe
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MHCTPYKIIMH TI0 TIOPAIKY pacueTa KOMIIEHCAIIMH, B CBSI3M C Y€M BO3HHMKAIOT OLUIMOKH TPH yueTe
WHIMBUyaJIbHBIX OCOOCHHOCTEH y4acTKOB IPH pacyeTe UX PhIHOYHON CTOMMOCTH. Branenbiipl
3CMCJIBHBIX YYaCTKOB MOT'YT CTOJIKHYTBCA C HAPYHICHHUEM CBOUX IIpaB, CCJIM HU3BATHUC
HOPOUCXOIUT O€3 JOJKHOTO YBEIOMIIEHHMS MM KOMIIEHCALlMH, a TaKXKe BIIAaJEeNblbl MOTYT
CUHTAaTh, YTO OLCHKA UX UMYIICCTBA 3aHUKCHA.

B cootBerctBuM co crathert 282 I'pakmanckoro xoaekca Pd: ecnn coOCTBEHHUK He
COTJIaceH C pPEeHICHHEM 00 M3BSATUU Y HEro 3eMENbHOTO YYacTKa JJIsi TOCYAApCTBEHHBIX WIIN
MYHHULIUNAIbHBIX HYKJ MO0 ¢ HUM HE JOCTUIHYTO COIVIAIIEHHS O BBIKYITHOM LieHe WIN APYTUX
YCIOBUSX BBIKYIIA T'OCYIApCTBEHHBIN OpraH, MPUHABIIMI Takoe pelIeHUe, MOXKET NPeIbsIBUTH
UCK O BBIKYIIE 3€MEIbHOIO0 y4acTka B cyld. MICK O BBIKyIE 3€MEIIbHOIO ydacTKa Juls
TOCYAapCTBCHHBIX HWJIM MYHUIUIIAJIBHBIX HYKI MOXKCT OBITH NPpCABABIICH B TCUCHUC TPEX JICT C
MOMEHTA HalpaBJIeHUs] COOCTBEHHUKY y4acTKa yBeJOMIICHHUS [2].

To ecTb, MOKHO clieNIaTh BBIBOJI, YTO OLIEHIIMK MOYKET OMUPATHCS TOJIBKO HAa CBOW OIBIT
U CBOM 3HAHHA, IPU HA3HAYCHUH BO3MCHICHHA JACHCKHBIX CPCACTB IIPpU IMPUHYAUTCIBHOM
HU3bATUN 3€MCJIBHOTO y4JacCTKa, 4TO JOCTATOYHO CY6’B€KTI/IBHO, N HEBO3MOXHO IIOJJHO OLICHUTH
BECh MacIITal U CHPaBeUIUBOCTb BO3MEILLEHUS YOBITKOB. OIIEHKA 3eMEJIbHBIX Y4aCTKOB MOKET
OBITH CIIOKHOM 3ajaueil, OCOOEHHO €ClIM Y4acTOK HMeEeT OCOOYH IIeHHOCTh (Harpumep,
HCTOPHUECKYIO WU IKOJIOTHYECKYIO).

W3bsiTue 3eMens MOXKET MPUBECTH K MEPECcEICHUIO JIIOAEH, YTO BBI3bIBACT COLHAIBHOE
HaIlps>KCHUC WU MMPOTECTBI CO CTOPOHBI MECCTHOI'O HACCIICHUA. N3psatne Y4aCTKOB, Ha KOTOPBIX
PACHOJNIOXKEHbl NPEANpPUSATHS, MOXET IPUBECTH K IoTepe paboyux MECT U HEeraTUBHBIM
S9KOHOMHYCCKUM HOCJICACTBHUAM IJIsI PCrhoHa. I/IHOFIla HHTCPCChI YaCTHBIX KOMIIaHUH MOryT
IepecekaTbcss € TOCYJapCTBEHHBIMHU, 3[1€Cb MOXKHO CKa3aTh O Cly4dasx JOOOMpOBaHMs
MHTEPECOB. DTO MPUBOAMT K KOH(IIMKTAM M CIIOPaM O TOM, JICHCTBUTEIBHO JIM TIPOEKT OTBEYALT
0O0I1IECTBEHHBIM HYKAaM WM HY)KJJaM OIPEAEIECHHbIX JIHII.

Taxxe cnemyer cka3aTth 00 3KOJOTMYECKHUX MOCIEICTBHUSIX, HPOEKTHI, TPeOyroIue
U3BATHSA 3€MENIb, MOT'YT HEraTUBHO CKa3aTbCs Ha DKOJIOTMH, YTO BBI3BIBAET IPOTECTBI CO
CTOPOHBI SKOJIOTHYCCKUX opraHmauHﬁ M MECTHBIX JKHUTEIIEH.

B cyzne Takke mosBisIOTCS MpoOJeMbl B BONPOCE JOKA3bIBAHUS pa3Mepa YOBITKOB,
HEMOJIy4eHHs] BO3MOYKHOM NMPHOBLIN, YCTAHOBJIEHUS IPUYNMHHO-CIIEICTBEHHOMN CBSI3H.

Takum o0OpazoM, crieayeT cka3aTh, YTO JAHHBIN MPABOBOW aCHEKT UMEET Pl Mpodiem,
KOTOPBIE HE 3aKPEIUIEHbI HA 3aKOHOJATEIbHOM YPOBHE, B CBSI3U C YEM B JOKTPUHE CYIIECTBYET
MHOYKECTBO Pa3JIMYHbIX MHEHHUI KacaTeIbHO BOIPOCOB, HEYPETYIMPOBAHHBIX 3aKOHOAATENBHO,
COOTBETCTBEHHO, 3aKOHOJATENIO CeQyeT OOpaTUTh BHUMAHUE Ha JAHHYIO KaTE€ropUio Jel U
BHECTH  SICHOCTb. HpO6J'I€MI>I, CBA3aHHBIC C HU3BATHEM  3CMCIIBHBIX  YYAaCTKOB  IJIA
TOCY/IapCTBEHHBIX U MyHUIMITAIBHBIX HYX]I, TPEOYIOT KOMIUIEKCHOTO MO/IX0/1a K UX PELICHUIO.
BaxHo oOecreunTh OanaHC MeXIy OOIIECTBEHHBIMHM MHTEpecaMM W IpaBaMH YacTHBIX
CO6CTB€HHI/IKOB, a TakKKC YUYUTBIBATH OKOJOIMYCCKHE U COHUAJIBHBIC AaCICKThlI IIPU
IJIAaHUPOBAHUMN U p€aIM3alur ITPOCKTOB. HpO?;paLIHOCTI) mnmpoueayp, aicKBaTHas KOMIICHCAIUA 1
BOBJICYCHHE OOIECTBEHHOCTH B IMPOIECC NPUHATHS pEIIEHUH MOTYT CIOCOOCTBOBAaTh
CHIDKEHHUIO KOH(DIIMKTOB U CIIOPOB B 3TOM cepe.
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AHHOTAUMA

B Hacrosmeli paGore paccmarpuBaeTcsi BOIPOC 00 OTAEIbHBIX H3bsIHAX HPaBOBOIO
pETyMpOBaHUs BEIIHBIX MPaB, B TOM YHCJIE OIPAHUYEHHBIX, a TAKXKE CHOCO0aX WX 3allWTHI,
NpPEACTABISIETCST WX AaHAIM3 U MPUBEJEHUE pPELIeHUH 3TUX MpolieM IMOCpPEeICTBOM
HOBOBBEJICHUI, IPETYCMOTPEHHBIX Pe(hOPMOii BEIIHBIX TIPaB.

KiroueBble ciioBa: BelHbIE IpaBa, BIAJEHHME, CIIOCOOBI 3aLIUTHl BEIIHBIX IPaB,
OTpaHUYECHHBIC BEIIHBIE ITPaBa.

Abstract

This paper examines the issue of the inaccuracy of the legal regulation of issues of
property rights, limited property rights, and ways to protect them, provides an analysis of them
and provides solutions to these problems through innovations provided for by the reform of
property rights.

Keywords: property rights, possession, methods of protection of property rights, limited
property rights.

OnHOM M3 OCHOBONOJAralOIIMX 3a/a4 TPAaXKAAHCKOrO IpaBa BBICTYHAET oOecreueHHe
peanu3anyy 3aKOHHBIX IPaB, a TaKke NPH HEOOXOJMMOCTH MX BoccTaHoBieHHe. Cremyer
OTMETHUTh, YTO 3alllUTa MpaB B IEJIOM SBISETCS HEOThEMJIEMBIM aTpuOyTOM IPaBOBOIO
paszButoro obmiectBa. OTIEIFHOrO BHUMaHUs TpeOyeT 3alliTa BEIIHBIX MPaB B IPaXKIaHCKOM
CYIOIIPOU3BOJICTBE.

Tak, roBopst O BEIIHBIX IPaBax, B MEPBYIO OYEPElb, CTOUT OTMETUTH, YTO CETOAHS B
JUTEpaType MPaKTUYECKH HET Pa3HOIIACHM OTHOCHUTENBHO CYLIHOCTH 3TOro MHCTUTYyTa. OauH
U3 obumx mnoaxonoB chopmynupoBana, Hanpumep, H.II. IlonkoBa: «BemHoe mpaBo
IOPUINYECKH O(QOPMIISIET HEMOCPEACTBEHHOE OTHOLIEHHE JIMLA K BELIM, TO €CTh 3TO IPaBo,
KOTOpOE OCYILECTBIIIETCS YIPAaBOMOUYEHHBIM JIMLIOM 0€3 coAeiCTBuUS, 6€3 MOCpeICTBa APYTOro
JIMLIA, CBS3aHHOTO C HUM OTHOCHUTEJIbHBIM OTHOLIEHHEM» [5].

OCHOBHBIE HOpPMATUBHBIE IIOJIOKEHHS O PACCMATPUBAEMBIX IIPaBaX YCTAHOBIICHBI
paszzaesnom BropsiM ['paxnanckoro kojaekca Poccuiickoit ®eaepanuu (nanee — ['K PO). Ananmus
HOPM CBHUJIETEIBCTBYET O TOM, YTO OOJbINAS YacTh pasjesia O BEIIHBIX MpaBax IOCBAIIEHA
MMEHHO DETYJIMpOBaHUIO MHCTUTyTa MpaBa coOctBeHHocTH. B.b. Kynpenko orHocutenbHO
JTAHHOTO SIBIICHUSI YKa3bIBAaeT, YTO: «TaKas CUTyallus JIOTMYHBIM O0pa3oM HE MOXET He
OTPa3NUThCSl HA HEPA3BUTOCTb, @ B HEKOTOPBIX CIy4asX W IOJHOTO OTCYTCTBHS MEXaHU3MOB
3aIlMThI BEITHBIX ITpaB» [1].

I'oBopst 00 OrpaHWYEHHBIX BELIHBIX MPaBaX, OTMETHM, YTO WX IMEPEYEHb YCTAHOBJIECH
cratbeil 216 'K PD u He saBnsercs 3akpbIThiM. Tak, cpey NMpPOYMX, K BEIIHBIM OTHOCSTCS:
NpaBO MOXKU3HEHHOTO BJIAJICHUSI 3€MENbHBIM YYacTKOM, IPaBO IMOCTOSHHOIO (OeccpodHOro)
IIOJIb30BAHUSI 3€MEJIbHBIM YYaCTKOM, CEPBHUTYTHI, IPAaBO XO3AKWCTBEHHOI'O BEJICHUS M TPaBO
OIEPaTUBHOIO ympasieHus. KpoMme Toro, Kk MX 4HMCIy MOXHO OTHECTM W JIpyrue IpaBa.
Hanpumep, mpaBo NOJIB30BaHUS JKWIBIM TIOMELICHHEM, IPU3HABAEMOE 3a TIPaKAAHAMU,
NPOKUBAIOLIMMH COBMECTHO C COOCTBEHHHKOM WJIM TpakKAaHaMH, KOTOPHIM IIOJIb30BAHUE
KUJIBIM TIOMEIEHHEM IIPEAOCTaBJICHO M0 3aBellaTelnbHOMYy oTKa3zy. OJHako Bompoc 00
OTHECEHUU JIAaHHBIX MPaB K BELHBIM HE SIBJISIETCSI OECCIIOPHBIM.
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IToMUMO 3aKpEIICHHBIX 3aKOHOM OIPaHWYEHHBIX BEIIHBIX MPaB, €CTh LIENIbIA PsIJl «IIpaB
C HESACHOM TMpaBOBOM NpPUPOAOI» — Tak OHM TNoOuMeHOBaHbl B KoHuenumu pa3BUTUS
3aKOHO/ATEILCTBA O BEIIHOM ITpaBe (fanee — Konuenuus) [2].

BMmecte ¢ TeM Ha3BaHHBIC BBIIIE MpaBa IOJydaTeled PEHTHI, MOJIb30BAHUS KUJIBIMU
NOMEIICHUSIMA YJICHOB CEMbH COOCTBEHHHKA, OTKA30IOJydaTesel, OTHOCATCA HMMEHHO K
TakoBbIM. [Ipy aHanm3e AAaHHBIX MpaB uYepe3 MPU3MY MPU3HAKOB BEIHBIX IPaB, MOXKHO
3aKJIFOUYUTD CIIEYIOILEE:

1) ux OOBEKTOM SIBJISCTCS HMHAWBHIYaJbHO-ONPENCICHHAs BeIllb (OKHIOe
MOMENICHNE WJIM €r0 9acTh), KOTOPOW 00JanaTenh MpaBa MOXKET BIAACTh U
noJsib3oBathes (cT. 17, 4. 2 c1. 31, cT. 33, c1. 34 )KK PD);

2)  BCe OCTaJbHBIC JIMIIA, BKIIIOYAs U COOCTBEHHHKA, 00sS3aHbI HE HAPYLIATh TH
mpaga (1. 3 ct. 292 'K P®) [4].

Ilo cBoell cyTH HESICHOCTH BELIHO-TIPABOBOM NPUPOABI HA3BaHHBIX IPaB OOYCIIOBIIEHA
JIMIIB OTCYTCTBHEM IPSIMOTO 3aKOHOJATENILHOIO OTHECEHUS MX K BelHbIM IpaBam. OqHaKo B
KoHuenuuu ykazaHHasi HECHOCTb pa3pellaeTcsi MyTeM MPU3HAHUS 3THX IPaB OrPaHUYEHHBIM
BEIIHBIMU TIPaBaMH.

[lomrMoO cKa3aHHOTO, Kak B LEISX 3alUThl, TaK M B HUHBIX MPAKTHUECKUX U
JTOKTPUHAIBHBIX 3HAYEHUSX, CYIIECTBYET HEOOXOIMMOCTh B 3aKOHOJATENILHOM YCTaHOBIICHUU
OIIpENIEJICHUs] TMOHATUS «BEILHOro npaBay. CleayeT HCXOAUTh B JAHHOM CIIyyae U3 YykKe
YCTOSIBILICIICSI B HAayKe TO3UIUM OTHOCHTEIBHO €ro CYyIIHOCTH, a TaKXe W3 MPaKTUKH
pa3peLieHus ClIopoB, CBA3aHHbBIX C 3aLUTON HAPYILIEHHBIX BEIIHBIX [IPAB.

I'oBopst o mpobneme, crenyromeil W3 KBadu(UKALUMU IpaBa KaK BEIIHOTO, HYXHO
OTMETHUTH, YTO CIEU(HKa paBa BIHMIET Ha CIIOCOOBI €ro oXpaHbl. B paccmarpuBaeMoMm cirydae
MOKHO TIPUBECTH J[BA OOCTOATENHCTBA, 3aTPYIHSIOIIME IPOIECC OMpPEAETeHUs CIIOCOO0B
3aIUThI HAPYLLIEHHBIX TPaB.

1. Orcyrcrue B rnase 20 'K P® 3akperieHHOro nepevHsi crocoOoB 3alUThl
BEIIHBIX paB (32 UCKJIFOYEHHEM BUHAMKALMOHHOTO U HETATOPHOTO MCKa (CT.
301-303, 304).

2. OrcyTcTBYeT SICHOCTB, BCE JIM CIIOCOOBI 3AIUTHI TIPaB COOCTBEHHOCTH MOTYT
peann30BbIBaTHCS 00J1a1aTEeIsIMU UHBIX BEIIHBIX TIPaB.

Taxum oOpa3oM, pH aHanK3e 0053aTEILCTBEHHO-IIPABOBBIX CIIOCOOOB 3aIUThI, B LIEJISX
3alIUThl UMEHHO BEIHBIX MIPaB MOJISKAT IPUMEHEHHIO JIMIIb HECKOJIBKHUX CIIOCOOOB, KOTOPbIE
crocoObl BOCCTAaHOBUThH YTPAau€HHOE BiajieHHe (IIpaBa COOCTBEHHOCTH). B BHIy ykazaHHOrO
00pa3yroTCsl UHbIE CIIOCOOBI — BEIIIHO-ITPABOBBIE.

HeonHo3nauHbIM SIBIISIETCSl OTIpENElIeHHe U COCTaB Takux criocoOoB. Hampumep, A.A.
HoBocenosa u T.I1. [loammBanoB BBIENSIOT TaKOW MHOM CIOCOO 3alUTHI KaK YCTAaHOBJICHUE
BerqHoro mpasa [3]. JlaHHas MO3MIMSA TIPEJCTABISETCS CIIOPHOM, TMOCKOJBKY HE OTBEYaeT
TpeOOBaHUSAM BOCCTAHOBJIEHU IIpaBa B M3HaYaIbHOM 00beMe. BMecTe ¢ TeM yka3aHHBIE aBTOPbI
TaKXe B KaueCTBE MHOTO CIoco0a Ha3bIBAOT MpU3HAHKE MTpaBa cOOCTBEHHOCTH. C BblJIEeIEHHEM
JTAHHOTO CIOC00a 3alUThI CIEYeT COTJIACUTRCS, MOCKOJIBKY OCHOBHAs c(epa ero NpuMeHEeHUs
(ycTpaHeHue NpPaBOBOM HEOIPENEIIEHHOCTH OTHOCUTEIbHO MPHUHAICKHOCTH BEIIM) MOXKET
BOCCTaHABJIMBAaTh HApYyLIEHHOE IMpaBO, HApUMEp, MPU HCKIIOUYEHHMM HMYILIECTBA U3 OIHUCU
apecTOBaHHOI'O UMYIIECTBA MPU YCTAaHOBJICHUH BEIIHOTO MpaBa 3a HHBIM JIUIIOM.

VYuuTeIBas U3J10)KEHHOE, MOYXKHO CKa3aTbh, YTO IOMUMO NMOMMEHOBaHHBIX B rmase 20 ['K
P® cnoco0OoB 3amuThl BELIHBIX NpaB, a UMEHHO BUHIMKAIIMOHHOTO M HETraTOPHOTO HCKOB,
HepeyeHb CIOCOO0B 3alUTHI 1IeTIeCO00Pa3HO PACIIMPUTH, BKIIOUMB B HETO MPU3HAHUE BELIHOTO
npaBa U OCBOOOXKJAECHUE MMYILECTBA OT HAJIIOXKEHHs apecTa (MCKIroueHue u3 onucu). O Takom
MOJIXOJIE TAKXKE CBUJICTENBCTBYET CyieOHast MPAaKTHKA.

BosBpamasics k Konuemnium, Takke CTOUT OTMETHTH O3ULIMIO 3aKOHO/IATeNsl, @ UMEHHO,
TO, YTO BIAJEJNEl] HMYIIECTBa BIIpaBe TPeOOBATh IPU3HAHUS HEACHCTBUTENBHBIM HE
COOTBETCTBYIOUIETO 3aKOHY HEHOPMAaTHBHOIO aKTa TOCYJapCTBEHHOTO OpraHa WM OpraHa
MECTHOTI'O CaMOYITPABJIEHUs], HAPYILAIOLIETO €0 BilaJICHHE.
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Takum o00pa3om, B 3aKIIOYEHHH BaXXHO OTMETUTh Takhe OOIIME TEOPETHYECKUE
npoOyieMbl 3alllUThl BEIHOIO IpaBa Kak OTCYTCTBHE 3aKOHOJATEILHOTO OIpEAEIeHHs
paccMaTpuBaEMOI0 MHCTUTYTA, OTCYTCTBUE YETKUX KPUTEPUEB, MIO3BOJISIONIMX OTHECTH MPABO K
OrpaHUYEHHOMY BEILIHOMY, a TaK)K€ OTCYTCTBHE YCTaHOBJIEHHOI'O IEPEYHs CII0COOOB 3aIlUThI,
IIPY HAIMYMUM BIIOJHE YCTOSIBIIEHCS MPAKTHKK 3alUTHl BEIIHBbIX IpaB. BakHoe 3HaYeHue A
pPa3BUTHSI M COBEPILIEHCTBOBAHMS TPAXIAHCKMX HpaBooTHoUIeHMH wumeer Konuenuus,
peanuzanys KOTOpol BHeCHA Obl ICHOCTh U 3aKOHYEHHOCTh B HOPMBI 3aKOHA, PETYIHUPYIOIIUE
HOPSIIOK 3aILUThI HApYIIEHHbBIX BELHbIX I1PAB.
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IIpaBoBbIe acneKThI 3aIUTHI JUYHBIX JAHHBIX B TPAXKIAHCKOM IpaBe
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AHHOTALUA

B cratbe paccmarpuBarOTCs IPaBOBBIE ACHEKTHl 3alUThl JIMYHBIX JIaHHBIX B
rpaxxaaHckoM TpaBe Poccuiickoit ®enepanuu. AHaTM3UPYIOTCS OCHOBHBIE TOJIOKECHUS
®enepanbHoro 3akoHa Ne 152-03 «O nepcoHaNIbHBIX JaHHBIX», CyJAeOHass NpakTUKa U
po0JIeMbl, CBSI3aHHBIE C pean3alyel IpaB cyObeKTOB MEPCOHATBHBIX JaHHBIX. OO0CYyXIarTcs
OPUHLIUIBI 3aKOHHOCTH, MHHUMM3AaLUM JaHHBIX, KOH(HJICHIHMATBHOCTH M O€30MacHOCTH.
[Ipennararorcss Mepbl MO COBEPIIEHCTBOBAHHIO HOPMATHBHO-TIPABOBOM 0a3bl, MOBBILICHUIO
IIPaBOBOM OCBEIOMIIEHHOCTHU I'PAYKAAH U YCUJIEHUIO OTBETCTBEHHOCTH OIIEPATOPOB JaHHBIX.

KuroueBbie cji0Ba: nnepcoHalibHbIE TaHHBIE, 3alUTa HH()OpMAIIH, TPa’kAaHCKOE MIPaBo,
3aKOH O JIMYHBIX JaHHBIX, KOH(PUIECHIIMATbHOCTb, IPABOBAst OCBEIOMIIEHHOCTb.

Abstract

The article discusses the legal aspects of personal data protection in the civil law of the
Russian Federation. The article analyzes the main provisions of Federal Law No. 152-FZ "On
Personal Data", judicial practice and problems related to the implementation of the rights of
personal data subjects. The principles of legality, data minimization, confidentiality and security
are discussed. Measures are proposed to improve the regulatory framework, raise citizens ' legal
awareness, and strengthen the responsibility of data operators.

Keywords: mnpersonal data, information protection, civil law, personal datalaw,
confidentiality, legal awareness.

Beenenne

B snoxy mudpoBnzanmy 1 riio0anu3aluy 3auyra JMYHBIX JaHHBIX CTAaHOBHUTCS OIHOU
U3 KJIIOYEBBIX TEM B COBPEMEHHOM Mupe. MHpopManys cTaHOBUTCS BaKHEHILIMM PecypcoM, U
BOIIPOCHI KOH(PUACHIIMATEHOCTH M O€30IIaCHOCTH MEPCOHANIBHBIX TAHHBIX MIPUOOPETAIOT 0CO0YIO
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AKTyalIbHOCTh. B YCIOBUSX CTPEMHUTEIILHOTO Pa3BUTHUS TEXHOJOTHA M YBEIWYCHUS O00HEMOB
0o0pabaTbIBaeMbIX [AHHBIX, 3allUTa JHMYHBIX JAHHBIX CTAHOBUTCS HEOTHEMIIEMON 4YacThiO
MIPaBOBOM cHCTEMBI Jit00oro rocynapcrsa. B Poccuiickoii @enepaliyii OCHOBHBIM HOPMAaTUBHBIM
aKTOM, PEryJIUpYyIOIUM 00paboTKy MepcoOHABHBIX JaHHBIX, sBisieTcss DenepanbHblil 3akoH No
152-®3 «O mnepcoHANBHBIX JaHHBIX». OJTOT 3aKOH YCTAaHABIMBACT TPeOOBaHUS K cOOpY,
XPAHEHUIO, UCIIOJIb30BAHUIO U PACIPOCTPAHEHHIO NIEPCOHANIBHBIX JAHHBIX, 4 TAKXKE OIPeesieT
1paBa 1 00513aHHOCTH OIIEPATOPOB JAHHBIX U CYOBEKTOB IIEPCOHAIBHBIX JITAHHBIX.

OpHako, HECMOTpPSI HAa HAJIMUME MPaBOBOM 0a3bl, HapylIeHUs B cepe 3alIUThl JIUYHBIX
JAHHBIX MIPOJIOJDKAIOT MIPOUCXOIUTh. ITO CBA3aHO C PSAAOM MPoOIeM, TaKUX KaK HEJOCTATOUHAs
MpaBoOBasi OCBEAOMIIEHHOCTb Tpa)KAaH, HECOBEPIICHCTBO HOPMATUBHO-TIPABOBOW  0a3bl,
HEJIOCTaTOYHAsl OTBETCTBEHHOCTh OMNEPATOPOB M MPOOJIEMBI C peanu3alnuell mpaB CyObeKTOB
IIEPCOHAJIBHBIX JIaHHBIX. B JaHHOM cTaThe paccMaTpUBAIOTCS IPABOBBIE ACHEKThI 3aLUThHI
JIMYHBIX JIAHHBIX B IPAXKJIAHCKOM IIpaBe, aHAIIM3UPYIOTCS OCHOBHBIE MONI0KEHUS DenepabHOro
3akoHa Ne 152-@3, cyneOHas mpakTHKa W TPEIararoTcs Mephbl IO COBEPIICHCTBOBAHUIO
MIPABOIIPUMEHUTEIHHON MPAKTUKA W TIOBBIIICHUIO YPOBHS 3allIUTHl MIEPCOHATBHBIX JIAHHBIX B
Poccutiickoit @eaepanuu.

Marepuasbl 1 MeTO/ABI

B xopme wuccnenoBaHMs HCIONB30BATUCH METOAbl AHAINW3a HOPMATUBHBIX aKTOB,
Cy/IeOHON MPAKTUKUA U MEXAYHAPOJHBIX CTaHIapTOB. OCHOBHBIMUA UCTOYHUKAMH WH(OpMAIIUU
cramun DenepanpHbiii 3akoH Ne 152-D3 «O mepcoHaANBHBIX JaHHBIX» U CyJEOHBIC PEIICHHUS.
[IpoBeneH cpaBHUTENBHBIN aHAIN3 MPABONPUMEHUTEIILHON MPAKTUKU M BBISIBICHBI KIIOYCBBIC
npoOJIeMbl B 001aCTH 3alIUTHI IEPCOHATBHBIX JIAHHBIX.

PesyabTaTsl HcciieioBaHus

3ammTa JIMYHBIX JAHHBIX B TPAXKJAHCKOM IPaBe SBJISIETCS OJHOM M3 KIIFOUEBBIX TEM B
COBPEMEHHOM MHpe, TAe HH(GOPMAIMs CTAHOBHTCS BaKHEUIIMM pecypcoM. B  ycrmoBumsix
muppoBU3AIMKM W TJI00aMHM3allid  BOMPOCH  KOH(MUACHIMATBHOCTH W 0OE30MacHOCTU
NEPCOHANBHBIX JAaHHBIX MPHOOpPETal0OT O0COOyH0  aKTyallbHOCTh. B gaHHOW  crarbhe
paccMaTpUBAIOTCS MPABOBBIE ACHEKThl 3alllMThl JIMYHBIX JAHHBIX, OCHOBBIBASCh Ha
HOPMAaTUBHBIX aKTaX M MEXTYHAPOIHBIX CTaHIapTax.

B ocHoBe cymectByromeii B Poccun cucTeMbl 3alllUThl JIMYHBIX JIaHHBIX OJHUM W3
BeyIINUX aKkToB sBisiercst Koncturyuusa PO, kotopast 3akperuisieT CyeBepHOE MPABO IPAKIaH Ha
JUYHYIO YaCTHYIO >kM3Hb. OJTHAKO, BpeMs pa3BUTHs MPABOBBIX OTHOLIEHUH B Poccuu cosnano
BCE YCIJIOBUSI JJIs1 JIOKQJIM3alMK 3alllUThl JAHHOTO HANpaBJICHUS M CO3JaHUS TaKOro aKTa Kak :
®enepanbHbIi 3ak0H «O NEpCOHANBHBIX JaHHBIX» Ne 152-D3.

VIMeHHO naHHBI HOPMATHBHO-TIPABOBOM AKTOB ITOJIHOM MEpE CTPEMMTCS OIMCATh,
OTIpEeNIeNUTh W 3aKpenuTh TpeOoBaHUSA K TMpoleccy cOopa, XpaHEHHWs, HWCMOIb30BaHUS U
pacnpoCTpaHEeHMs MEPCOHAIBHBIX JTaHHBIX. B paMKax JaHHOTO 3aKOHA CO3/IAaeTCsl «TO CAMOE)
MPaBWJIO JJIsi OMEpaTOpOB U MOJIb30BATEIEH BEIOMCTB O HEPACIPOCTPAHEHUE MOJyYEHHBIX
JUYHBIX CBENEHUH O CcyOBbeKTe, B TOM 4HCJIE HaKJIaJIbIBaeT OOS3aHHOCTH oOOecreueHus
0€30MacHOCTH JIMYHON JKM3HU — 3a cUeT 0e30MacHOCTH JIaHHBIX Tpaxaal. [IpegycMorpeHo, 4to
HapylIeHue TpeOOBaHWM NAaHHBIX AKTOB BJIEUET 3a COOON HACTYIICHHWE aJMHUHHCTPATUBHOMN
OTBETCTBEHHOCTH .

Oenepanbhblii 3akoH Ne 152-03 «O mepcoHabHBIX JTaHHBIX» ObLIT MPUHAT 27 MO
2006 roma u perynmupyeTr oopaboTKy MepcoHANBHBIX JaHHBIX B Poccuiickoit @enepanuun. 10T
3aKOH OIpeneNnseT MpaBa U OOSN3aHHOCTU ONEpPaTOpOB IMEPCOHATBHBIX JAHHBIX, CYOBEKTOB
MEePCOHANIbHBIX JAHHBIX U YIIOJTHOMOYEHHBIX OPTaHOB.

OCHOBHBIE ITOJIOKEHHSI 3AKOHA!

1.  TlepcoHanbHbIe AaHHBIE — ATO J0Oass UHPOPMALUS, KOTOpas OTHOCHUTCS K
KOHKpETHOMY (u3udeckoMy juily. 910 Moryt Obite ®MO, nara u mecrto
POXIEHUS, aipec, MACIIOPTHBIE JaHHBIC, KOHTAKTHAs MHPOPMAITUS U MHOTOE

Jpyroe.
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2.

Omneparopamu SIBISIIOTCSI TOCYIapCTBEHHBIC OPTaHbl, KOMIIAHUU U (pU3HYecKre

JINIA, KOTOpbIe OOpadaThIBAIOT MEPCOHANbHBIC JaHHbIe. OHU  OO0sI3aHbI

o0ecreunBaTh KOH(UACHITNATLHOCTD U 0€30MMaCHOCTh ATHX JTAHHBIX.

[TpuHIUIIBI 00PaOOTKH MEPCOHATBHBIX JIAHHBIX:

- 3aKOHHOCTb U CIIPABEIUBOCTH;

- 00paboTKa JaHHBIX JIOJDKHA OBITh OrpAaHMYCHA KOHKPETHBIMH, 3apaHee
OTIpeIeICHHBIMU 1 3aKOHHBIMH TICTISIMH;

- MUHUMU3aIUs 00beMa 00padaThIBaMbIX JAHHBIX;

- TOYHOCTh U aKTYaJIbHOCTh JTAHHBIX;

- XpaHeHUE JTaHHBIX HE JIOJIBIIE, YeM 3TO HEOOXOIUMO ISl TOCTHUKCHUS
1eneit 0opadoTKu;

- obecrieyeHre KOH(UACHIMATBHOCTH U 0€30MaCHOCTH JaHHBIX.

Jlrom WMEIOT TMpaBO Ha JOCTYIl K CBOMM II€PCOHAJIBHBIM JaHHBIM, WX

YTOYHEHHUE, OJIOKMPOBAHUE WM YHUYTOKEHHE, C€CITH JIaHHBIC HEIIOJIHBIC,

yCTapeny WM HETOYHBI. Takke OHM MOTYT OTO3BaTh CBOE COIJIaCHE Ha

00pabOTKy JaHHBIX U 00’KAIOBaTh JCUCTBUS OIIepaTopa.

Omeparopbl 00s3aHBI  YBEAOMIISITH YIIOJTHOMOYEHHBIC OpraHbl O Hadae

00pabOTKM TIEPCOHAIBHBIX  JIAaHHBIX, OOCCIIEYMBATh WX 3alIUTy U

NPEAOCTaBIIATh CYOBEKTaM JaHHBIX HMHQPOPMAIMIO O HAIMYUM X

MIEPCOHATBHBIX JIAHHBIX.

3a HapylieHHe TpeOOBaHWI 3aKOHA MPETYCMOTPEHBI aJIMHHUCTPATHUBHBIC U

YrOJIOBHBIC caHKIuK. Hampumep, mTpadsl i JOJDKHOCTHBIX JIMI[ H

KOMIIaHMH, a TaKkke YroJIOBHAs OTBETCTBEHHOCTh 3a HE3aKOHHOE

pacrpocTpaHeHNE TaHHBIX.

CynebHast pakTHKa MOKa3bIBaeT, YTO HapyieHus 3akoHa Ne 152-d3 yacto cBs3aHbI ¢
pasrjameHeM NEepCOHANBHBIX JaHHBIX 0e3 corjacus CcyObekTa, HE3aKOHHOM mepenaueit
JAHHBIX TPEThUM JIMIIaM W HENOCTaTOYHBIMU MepamMH Oe3omacHOocTH. B Takux cimydasx
HapyYIIUTEIN MOTYT OBbITh MPUBJIEYEHBI K OTBETCTBEHHOCTH, BKJIIOUast IITpadbl U APYTUE MEPHI.

[Tpumeps! cy1eOHBIX J1e]1 IO JaHHOMY 3aKOHY:

1.

Pazrnamnienue nepcoHaabHBIX JAHHBIX: B OJIHOM U3 CIIydaeB KOMITaHUs ObLia
omrpadoBaHa 3a pasMallleHHe MEpCOHAJIBHBIX JAHHBIX KIHMEHTa 0e3 ero
cornacusi. JlanHble ObUIM NepesaHbl TPETHUM JIMIaM, YTO MPUBENO K yTeuKe
uHpopMaluu.

Hezakonnas mepenada naHHbIX: B apyroM gene oneparop NepCOHAIBbHBIX
JaHHBIX OBUI TpUBJIEYEH K OTBETCTBEHHOCTH 3a TIepefady JaHHbIX
COTpyAHMKa Oe3 ero corjacusi. JTO HapylleHHe ObUIO BBISBICHO B XOJ€
nposepku PockoMHan3opa.

Henocrartounble Mepbl G€30MaCHOCTHU: B OJAHOM U3 CIIy4aeB KOMIIAHUS HE
obecrieunsia JTOJDKHYIO 3alllUTy MEPCOHAJBHBIX JAHHBIX, YTO MPUBENO K MX
yreuke. B pe3ynbrate komnanus 6buia omrpadoBaHa, a OTBETCTBEHHBIE JIUIIA
MIPUBJICYEHBI K aIMAHUCTPATUBHON OTBETCTBEHHOCTH.

3akoH Ne 152-®3 wrpaer BaxHYH poJib B 3allUTe NpaB TpakIaH Ha
KOH(UAECHIIMAIBHOCTh U 0€30IacCHOCTh HX TEPCOHAIBHBIX JaHHBIX. OjHAaKo, HECMOTps Ha
cTporue TpeOOBaHMs, HAPYLICHUs BCE €IIe MPOUCXOIAT, YTO IMOJUYEPKHUBAET HEOOXOAUMOCTb
ITOCTOSTHHOT'O KOHTPOJISL M COBEPIIEHCTBOBAHMS MPABOIPUMEHUTEILHON MTPAKTUKH.

BaxxHbIM acneKTOM 3allUThl JUYHBIX JAaHHBIX SBJISIETCS COOMIO/IEHHE MpUBaTHOCTU. B

IPaXIaHCKOM IpaBe€ IPHUBATHOCTb pPAcCMaTPUBACTCS KaK HEOTHEMIIEMOE IPaBO KaXKJOro
yejoBeka. B MeXIyHapoAHBIX akTax, TakMX Kak BceoOmias aexiapaiusi mpaB ueloBeKa H
KoHBeHlMss 0 3amure MpaB 4YeloBEeKa M OCHOBHBIX CBOOOJ, 3aKpeIJIeHO IpaBO Ha
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HEMIPUKOCHOBEHHOCTh YAaCTHOW JKU3HU. OTH JOKYMEHTHI IMOJYEPKUBAIOT, UYTO HE3aKOHHOE
BMEIIATENILCTBO B IMUHYIO KU3HD TPAKIAHNHA SBIISCTCS HAPYIIICHUEM €T0 MPaB U CBOOO.

Koncturynus Poccniickoit denepanuu TakKe rapaHTUPYET 3alUTy JIMYHBIX JaHHbIX. B
cratbe 23 KOHCTUTYIIMM yKa3aHO, YTO KaXJblii UMEET MPaBO Ha HENMIPUKOCHOBEHHOCTh YaCTHOM
JKU3HU, JIMYHYIO ¥ CEMEHHYIO TaiHy, 3aIlUTy CBOCH YECTH M JOOPOro MMEHU. DTH TOJIOKEHUS
CIIy’)KaT OCHOBOW Ui pa3paOOTKUW WM TPUHSITHS 3aKOHOJATEIHHBIX AaKTOB, HAIPABIICHHBIX Ha
3aIUTy NEPCOHATBHBIX JaHHBIX.

B rpaxmaHckoM MpaBOBOM TMOJ€ pa3ielieHUE NEPCOHAIBHBIX JAHHBIX JIOBOJIBHO
pa3HoOOOpa3HO, OJHAKO, OOpaTHBINNCH, K HOPMATUBHO-TIPaBOBOWM cdepe um k 3akoHam PD
HaOroaeTcss oOmasi MUHAMUKA YIIOMHHAHUS TaKUX BHUJIOB Kak: OOIIWE, CIEIHaIbHBIC,
OMOMETPHUECKHE.

OO0mmue nepcoHaIbHbIC AaHHBIC BKIIOYAIOT B ceOsi MH(MOpMaIHio, KOTopasl MO3BOJISIET
UICHTU(UIIMPOBATh KOHKPETHOTO uYenoBeka. K TakuM JaHHBIM OTHOCSTCS HMMsl, aapec
MPOKUBAHUSI, JlaTa POXKJICHUS, HOMEp TeledoHa, aapec JICKTPOHHOW MOYTHI W IMMACTIOPTHBIC
JaHHBIC. DTH JIaHHBIC IIMPOKO MCIOJB3YIOTCS B TIOBCETHEBHOW KU3HU JJISl PA3JIUYHBIX IEJICH.
Hanpumep, oHM HEOOXOAMMBI JIJIS1 PETUCTPALMK HA PA3IMYHBIX CaliTaX, OTKPBITUS OAHKOBCKUX
C4eTOB, O(hOPMIICHUSI KPEIUTOB, MOMYYECHUSI TOCYAAPCTBEHHBIX YCIYT, TAKUX Kak odopmIIcHHE
JIOKyMEHTOB HJIM TIOJy4E€HUE MEIUIMHCKOW momoiu. OOIme nepcoHaabHbIE JaHHBIE TAKKe
MOTYT HCIIOJIb30BAThCS MPH TPYAOYCTPOUCTBE, 3aKIIFOUEHUH JOTOBOPOB U B IPYTUX CUTYAIIMSIX,
rze TpeOyeTcs MOATBEPKICHHE TUYHOCTH.

CrienasnbHbIe TEPCOHATIBHBIE JTaHHBIC, HAMPOTUB, KacaloTcs Oosiee 4yBCTBUTEIHLHOU
uHpOpMaLuHU, KoTopas Tpedyer ocoboi 3anmThl. K TakMM JaHHBIM OTHOCSTCSI pacoBasi WU
ATHUYECKAsT TPUHAJICKHOCTh, MOJMTUYECKUE B3TJISI/IbI, PETUTUO3HBIC YOCKICHUS, COCTOSHUE
3JI0pOBbS, CEKCyabHas OPUEHTAIINS U TeHeTHIecKasi nH(opMaIus.

OTH TaHHBIE MOTYT PacKpPbIBATh TTTYOOKO JIMUHBIE aCTIEKTHI )KU3HU YEIOBEKA U UX yTeuka
WJIM HETIPaBHJILHOE MCIIOJIb30BaHUE MOTYT MPHUBECTU K CEPhE3HBIM nocieacTBusiM. Harmpumep,
yTeuka WH()OPMAIIMK O COCTOSTHUH 370POBbS MOXKET MIPUBECTH K JUCKPUMUHAIIMU Ha pabodyeM
MecTe wid B obmiecTBe. HenmpaBuibHOE HCMOIb30BaHUE TAHHBIX O MOJUTHYECKHUX B3TIIAAX WU
PENUTHUO3HBIX YOEXKIECHHUSIX MOKET HApYIIUTh TpaBa YeloBeKa M IMPHUBECTH K COLMATBHOU
W30JISIIIAN WA TIPECTICIOBAHUSIM.

[ToaTomy 3ammra CrenuaibHBIX TMEPCOHATBHBIX JAHHBIX SIBISIETCS TPUOPUTETOM ISt
3aKOHOJIATEIbCTBA U OPTaHU3aIUiA, 3aHUMAIOIINXCSI 00pabOTKOM Takoi HH(OPMAITHUH.

buomerpuueckrie naHHbIE BKIIOYAIOT B ceOs (DU3MONOTHUYECKHEe M OMOJIOTMYEecKHe
XapaKTePUCTUKH YEJIOBEKa, KOTOPbIE MOTYT OBITh HCIOJB30BAHBI JJISI €r0 WUIACHTU(DUKAIHH.
[Tpumephl TakuX AAHHBIX BKIIFOYAIOT OTIIEYATKH TAJBIEB, PAXYKHYIO 000JI0YKY T1asza, Gopmy
nmiia, ronocoBsie 00pasibl v JJHK. buomerprudeckue qaHHBIE YacTO UCMOIB3YIOTCS B CHCTEMAX
0€30MacHOCTH, TaKUX KaK KOHTPOJb JIOCTyNa K 3[aHUSM WU TPOBEpPKa MOJb30BaTeNeil B
mUGpOBBIX cUCTeMax. VX YyHHUKaIbHOCTh W TPYIHOM3MEHSEMOCTh JENAl0T WX OCOOCHHO
[EHHBIMU 11 WACHTU(UKAIMK, HO TaKkKe TPEOYIOT CTPOTOTO KOHTPOJIS M 3alIUThl OT
HECaHKITMOHUPOBAHHOTO JIOCTYTIA.

OaHvM Y3 KJIIOYEBBIX MPHUHIMIIOB 3alIUThl JMYHBIX JAHHBIX SIBJSETCS MPUHIIUIL
MUHHMU3AIUA. DTOT TPUHIMI TPENoiaraeT, YTo ONnepaTophl JaHHBIX JOJDKHBI COOMpaTh U
00pabaTeiBaTh TOJILKO TE€ TIEPCOHATBHBIC TAHHBIE, KOTOPbIE HEOOXOIUMBI ISl JTOCTHKEHUS
KOHKPETHBIX IIeJIel. DTO MO3BOJISIET CHU3UTh PUCKH YTEUKH WHGOPMAITUN U 00ECTICUnTh 0oJiee
3 PEKTUBHYIO 3aIUTY TAaHHBIX.

B nenom Ha pycunke 1 onpezennM Bce MPUHIMITBI PABOBOW 3aLIUTHI JINYHBIX JAHHBIX.
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3aKoHHOCTHL W
CTPaBeAIHBOCTD:
00padoTKa JaHHBIX JO/DKHA
OBITH 3aKOHHOH H
CIIpaBeITHBOH

Orpaﬂuqeﬂue meaTH:
JaHHbIC COGH})&I{)TCH TOJIBKO
ITd KOHKPETHBIX enen

MuHAMH3ANASA JAHHBIX:
COﬁHpﬂIOTC}I TOJIBKO
He0o0X0OHUMBIE JaHHBIE

TouHOCTH TAHHBIX:
JIaHHBIE TOJUKHBI OBITh

Orpanutenne cpoka
XpaHeHHsI: TaHHBIE HE

HnTerpanns u
KOH(HIEHITHATHHOCTh
JaHHBIE 3alIHIIEHb] OT

XpaHATCSA JOIIbIIE
TOYHBIMH H aKTY aIbHBIMH HECAHKIIHOHUPOBAHHOTO
He0OX0IHMOTO

JIoCTyma
IIpaBa cy0LeKTOB
p Y OTBeTCTBEHHOCTD:

IIpospa4HocTh: CyOBLEKTH
JIaHHBIX HH(OPMHPOBAHEI O
1ex 00padboTKH

JAHHbIX: CyGT:EKTbI JaHHBIX
HUMERT IIpaBa Ha JOCTYII H
yIpaB/IeHHE CBOHMH

OpraHH3anii HECYT
OTBCTCTBCHHOCTD 3a 3alllHTy

AHHBIX
JaHHbIMH a

Pucynox 1. Beoywue npunyunvl npagogou 3auumsi JIUYHbIX OGHHBIX.

OnHako, HECMOTpPS Ha KaXYLIYIOCS MPOCTOTY U IOCJIENOBATEILHOCTh IPHHIIUIIOB,
KOTOpBIE HCIIONIB3YIOTCS B IPABOBOM 3alllUTe JMYHBIX TpakJaH, Ha IPAKTUKE BO3HUKAIOT
pa3uyHbIe IPOOIEMBI, KOTOPbIE MOTYT 3aTPYAHUTH BBIIOJIHEHUE ITUX JTAIOB.

B cdepe npaBoBoii 3amuThl IMYHBIX JaHHBIX IpaxaaH B Poccuiickoilt denepanyu Ha
YPOBHE TPa)KJaHCKOTO IpaBa CYLIECTBYET psAJl 3HAYUTEIbHBIX MPOOJIEM, KOTOpbIE TPeOyroT
BHUMaHMS U PELIECHUSL.

Bo-nepBbIX, HegOCTaTOYHAS MPaBOBasi OCBEIOMJIEHHOCTb I'paXKJaH SIBJISIETCSl OJHOU U3
KJIIOUEBBIX IpoOieM. MHorue rpakaaHe HE OCO3HAIOT CBOMX IIpaB B 00JACTH 3allUThl
NEPCOHANBHBIX JAHHBIX W HE 3HAIOT, KaKk 3allliTUTh CBOM JIaHHbIE OT HEIPABOMEPHOIO
UCIOJIb30BaHMs. DTO NMPUBOAUT K TOMY, UTO JIFOJM YaCTO CTAHOBATCS KEPTBAMM HapyLICHUN
CBOMX TIpaB, HE 3Hasd, Kylxa oOpaTUTbci 3a IMOMOIIbI0. B pesynbrare, rpaxaaHe MOryT
NPEeI0CTaBIIATh CBOU NEPCOHAIbHBIE JaHHbIe 0€3 JOHKHOTO MOHUMAaHHs PUCKOB, UTO JIEJIAaeT UX
YSI3BUMBIMH TSI MOIIICHHUYECTBA U IPYTHX (OPM 310YIOTPEOICHUH.

Bo-BTOpBIX, HECOBEPILIEHCTBO HOPMATUBHO-NIPABOBOM 0a3bl TakXke MpeCTaBIseT cOO0i
cepbe3Hyto npobsiemy. Xots DenepanbHbiii 3ak0oH No 152-03 «O mepcoHaIbHBIX JAaHHBIX)
pETyIMpyeT OCHOBHBIE aCIEKTHI 3allUThl NEPCOHAIBHBIX JAHHBIX, OH HE BCErJa YYUTHIBACT
COBpPEMEHHBIE TEXHOJIOTHUECKUE PEAIMU U HOBBIE CIOCOOBI 00pabOTKM JNaHHBIX. DTO CO3JAET
Ja3eWKu JUId HapylIUTeNed M 3aTpylHsAeT NPUMEHEHHE 3aKOHa Ha IpakTuKe. B ycnoBusax
OBICTPOrO pa3BUTHsI TEXHOJOTWN WM MOSBJIEHUS HOBBIX METOAOB cOopa U 0OpaOOTKH JaHHBIX,
3aKOHO/IATEIbCTBO JIOJDKHO ITOCTOSSHHO OOHOBJATHCS, YTOOBI A(P(PEKTUBHO 3alMINATh MpaBa
rpaXkJiaH.

B-TpeTpux, HemocTraTO4Has OTBETCTBEHHOCTb OIEPAaTOPOB IEPCOHAIBHBIX JIaHHBIX
SIBIIICTCSl €IIle OJTHOM BaXKHOW TmpoOsiemoil. HecMoTpss Ha Hanwume aJMUHUCTPATUBHOW W
YIOJIOBHOM OTBETCTBEHHOCTH 32 HAPYIIEHUE 3aKOHA O NEPCOHAIBHBIX JIaHHBIX, HAa MPAKTHUKE
NpUBJIEYEHHE K OTBETCTBEHHOCTH OMNEpaTropoB, HApYyIIAIOMIMX IpaBa IpakJaH, MPOUCXOAUT
peaKo. DTO CBS3aHO C TPYAHOCTSIMM B JOKa3bIBaHMM (DAaKTOB HAPYLICHUH M HEIOCTAaTOYHOM
3 PEKTUBHOCTHIO KOHTPOJIBHBIX MEXaHW3MOB. B pesynbrare, onepaTopsl MOryT OGe3HaKa3aHHO
HapylIaTh MpaBa rpaxkJiad, YTo MOAPBIBAET I0BEPHE K CUCTEME 3alIUThI IEPCOHATBHBIX JaHHBIX
B 1IEJIOM.

I'paxxnane yacTo CTaNKMBAIOTCS C TPYJHOCTSIMU MPH MONBITKE PeaTn30BaTh CBOM IpaBa,
TaKue KakK JIOCTYyIl K CBOMM IIEPCOHAJIBHBIM JaHHBIM, UX HCIPABICHUE WM YHHUYTOXKCHHE.
OmnepaTtopbl HE Bcerja BBIMOJHSAIOT TPeOOBaHMS 3aKOHA, CChUIASCh Ha TEXHUYECKHUE WU
OpraHM3aIOHHBIE CIOKHOCTH. BO MHOTOM rpaxk/iaHe BBIHYXJICHbI OCTaBaThCsl OECCUIIbHBI WIIH
3aK/IIOYEHbl B paMKax JOroBOPOB O(epT, KOTOpbIe IOJHOCTBIO CTUPAKOT 00E30IaCUTh
BJIAZICTIbLIEB JAHHBIX, OJHAKO MMEHHO «0€30MacHOCTh)» OJHUX, CTAHOBUTCS MPOOJIEMOHN s
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nonp3oBareneii. CoBpeMeHHasl npaBoBasi ciucremMa B PO He 10 KOHIIa HaXOMUT OanaHC MEXIY
MHTEpEeCcaMu KOMITaHUH 1 (U3. JIULL, 4TO, 6€3yCI0BHO, TpeOYyeT 0C0O0r0 BHUMAaHMS.

Jns  pemieHus S3THX TOpoOsiieM HEoOXOAMMO KOMIUIEKCHOE COBEpIICHCTBOBAHHE
HOPMAaTHBHO-TIPaBOBOM 0a3bl, MOBBILIEHHE MPABOBOM OCBEAOMICHHOCTH TPa)JaH, YCHUJIECHHUE
OTBETCTBEHHOCTH OIEPAaTOPOB M YIYYLIEHHE KOOPAMHAIMU MEXAYy TIOCYAapCTBEHHBIMU
OpraHamH.

BbIBOaBI U 3aK/II0YEHHSA

JIns TOBBIIEHMSI TIPABOBOM OCBEIOMJIEHHOCTH TIpaX<JaH HEOO0XOIUMO IIPOBOIUTH
peryisipabie MH(pOpMaMOHHBIE KAMIIAHUHU U o0ydaromye Meponpustus. CoBepIIeHCTBOBAaHUE
HOPMAaTHBHO-TIPAaBOBOM 0a3bl JOJDKHO BKJIHOYATh Y4ET COBPEMEHHBIX TEXHOJIOIMUYECKUX peaii
¥ HOBBIX CIIOCOOOB 00pabOTKM JaHHBIX. Y CHIIEHHE OTBETCTBEHHOCTH OIEPAaTOPOB MOXKET OBITH
JOCTUTHYTO 4epe3 BBeAECHUE 0osiee CTPOrMX CaHKIMH M YIy4lIeHHE MEXaHU3MOB KOHTPOJIS.
ViydmeHne KOOpAMHAIMK MEXAY TOCYyJapCTBEHHBIMH OpraHaMH TIOMOXET HU30eXaTh
nyonupoBaHus (DYHKIUHM U 33/1€pKEK B pacCCMOTPEHUH Kasi00. TONBKO KOMIUIEKCHBIA MOIXOJ
MO3BOJIUT obOecreunTh I(PPEKTHBHYIO 3aIIUTYy NEPCOHATBHBIX JAHHBIX W CHH3UTH PHUCKH

HapYILICHUN TpaB rPaXkiaH.
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AHHOTALUA

CraThsi HampaBjieHa HAa OCBEIICHHE AKTYyalbHBIX MPOOJEM B JIEITEIHHOCTU a/JBOKaTa-
3alIUTHUKA, BO3HUKAIOIIMX NPU O3HAKOMJICHWH C MaTephajiaMy YTOJIOBHOTO jJena. B pamkax
HACTOSIIEH CTaThU 3aTParvBarOTCs MPOOIEMbl HHTEPIPETAIMU TpaBa a/IBOKaTa-3alliTHUKA Ha
O3HAKOMJIEHHE C MaTepHajaMH YroJOBHOrO Jiena myTeM (oTorpagupoBaHusi, onpeaeiaeHus
KpUTEPHUEB HEOOXOIMMOTO U JIOCTATOYHOTO BPEMEHH Il O3HAKOMIICHHS C MaTepHallaMH Jefa,
O3HAKOMJICHUS B BBIXOJHBIE THU U MPa3AHUIHOE BPEMSI.

KuroueBble cji0Ba: 03HAKOMJIEHHE C MaTepUallaMu Jiefa, aJIBOKAT-3alUTHUK, aJIBOKAT-
MIPEACTABUTEIb, TPAXKAAHCKUHN TIPOLIECC, YTOJIOBHBIN MPOIIECC, TPAKIAHCKUM MTPOIIECC.
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Abstract

The article is aimed at highlighting current problems in the activities of a defense lawyer
that arise when reviewing the materials of a criminal case. Within the framework of this article,
the problems of interpreting the right of a defense lawyer to familiarize himself with the
materials of a criminal case by photographing, determining the criteria for necessary and
sufficient time to familiarize himself with the case materials, familiarization on weekends and
holidays are addressed.

Keywords: familiarization with the case materials, lawyer-defender, lawyer-
representative, civil process, criminal process, civil process.

[IpoueccyanbHOE 3aKOHOJATENBCTBO, a TAKKE 3aKOHOAATENLCTBO 00 aIBOKATCKON
JESTEeIbHOCTU U afBoKarype B Poccuiickoi denepanyiy NpU3HAET 3a aIBOKATOM, Y4aCTBYIOLIUM
B CyleOHOM IIpoIecce MIUPOKUM KPYr TOJTHOMOYHA, oOecneunBarommx SPQGEKTHBHOE U
KayeCTBEHHOE OKa3aHHE IOpUANYECKOM noMomy. O3HAKOMIIEHHE C MaTepHajJaMy YTOJIOBHOTI'O
Jiena B JICATENbHOCTH  aJBOKATa-3alllUTHHUKA MPEACTABISACT BAaXHBIA JTall WIM 4YacTb
JESITEIBHOCTH, ITO3BOJISAIOIINN YCHUTD €MY COAEP/KAHUE U XOJI IIPOLIECCYAIBHON AEATEIIbHOCTH,
IIPOU3BOAILEHCS 110 KOHKPETHOMY YTOJIOBHOMY Jieny. IMEHHO mMarepuaisl 1eia coaepKar Bce
HEOOXO/MMBbIE TPOLECCyallbHbIE JOKYMEHTBI, OTpakaroliue (akT 3aKperuieHHs KOHKPETHOIo
IIPOLIECCYAIIBHOIO CTATyCa MOA3AIUTHOIO, IIPOU3BEACHHBIX CIEACTBEHHBIX U MPOLECCYAIBHBIX
JNEUCTBUM, a TakKe NPUHATHIE NPOMEXKYTOUHBIE W UTOIOBBIE pPEIIEHHsS OpraHoB
IIPEIBAPUTEIBLHOIO PACCIIEI0BaHMS, IIPOKYPOPa U CyAa.

B yromoBHOM mpouecce O3HAaKOMJIEHME C MaTepUaJlaMd  YrOJOBHOTO  Jeja
perylaMeHTHPYETCsl B 4aCTU 3aKPEIICHUS IPOLECCYAIBHBIX IIOJTHOMOYNI a/IBOKaTa-3alllUTHUKA,
a TaKKe CIELHUATIbHO B YaCTU HPEAbSIBICHUS O3HAKOMJIEHUS C NPEIbSBICHHBIM OOBHHEHHEM,
Hanpumep, B cT. 217 VIIK P® [1]. Cnegyer oTMETUTh, YTO M TPa)XIaHCKOE MPOIECCYATbHOE
3akoHogarenbeTBo B cT. 35 I'TIK P® [2] mpemycMaTpuBaer mpaBo aJBOKAaTa 3HAKOMHUTBCS C
MaTepuajiaMHi Jejla, OJHAKO B HEM OHO MeEHee JETAJM3UPOBAHO, YE€M B YIOJOBHO-
IIPOLIECCYabHOM 3aKOHOJATEbCTBE.

Mexnay TeMm, Kak Mokaszaja MpakTHKa, OJHUM W3 IMPOOJEMHBIX BOIIPOCOB CTajla OLlEHKa
HAJUIeKAIIEro  BBIMOJHEHUS  aJBOKAaTaMH  NPOQECCHOHANBHBIX  00A3aHHOCTEH  Ipu
O3HAKOMJIEHUH C MaTepUaiaMu Jiena 1 (popMUpoBaHUs B TaHHOM YacTH €IMHOM MpakTHKH. J[eno
B TOM, YTO B OTCYTCTBHE B (hefeparbHOM 3aKOHOJATENILCTBE PEryIMpOBaHUs KOHKPETHBIX
IIPaBWJI O3HAKOMJICHUS aJIBOKATOB C MaTepHalaMH J€N1a, B MPAaBOINPUMEHUTEIIBHON MPaKTUKE
HaOMo1aeTcs HEOAHOOOPa3HOE TOJIKOBaHKE MpaBa a1BOKaTa 3HAaKOMHUTHCS C MaTepUaaMu Jefia
Y TIOPSZIOK €0 pealIn3alnu.

Tak, Hanpumep, 1. 7 4. 1 ct. 53 YIIK P® 3akperuiser nonHomMoune agBoKara-3allluTHAKA
3HAKOMUTBCS C MaTepuajlaMM YTrOJIOBHOTO Jejla B J0OOM 0o0beMe U JieslaTh C HEero KOIUH.
OnHako B KOMMEHTHPYEMOW HOpME HE yKa3bIBaeTCs, KaKue CIocoObl 03HAKOMIICHUS! U CHATHSA
KOIIMI MAaTe€pHUaJIOB YTOJIOBHOTO JIENIa CIEAYET MPU3HABATh JIESTUTUMHBIMU?

B coBpemeHHOe BpeMsl OTHUM U3 YIOOHBIX M MOJPYYHBIX CPEACTB (PUKCAIUU ABISIETCS
cMapTQoOH, OocHaIlleHHbIN (yHKIMe (oTochbeMKu. B mpakTke BO3HUKINM BOIPOCHI, MOTYT JIX
cMapToHbl ¢ (PyHKIMEH (POTOCHEMKH HCHOJIb30BAThCS aJBOKATAMU IPU O3HAKOMIIEHHU C
MaTepuajamMd Jiela U CUMTaTbCcid 3aKOHHBIMM  cpeacrBamu? Tak, B ogHOM U3
IIPaBONPUMEHUTEINBHBIX CIIy4aeB aJBOKATy-3alIUTHUKY Ha Tarle 03HAKOMJIEHUS C MaTepHaIaMu
YTOJIOBHOTO JieIa JOJKHOCTHBIM JIMIIOM, OCYILECTBIISIFOIIMM IPEABAPUTENBHOE PACCIIEIOBAHNE,
ObUIO OTKA3aHO B O3HAKOMJIEHUH C MaTepHajaMu JIeNla, TOCKOJIbKY OH HCIOJIb30Bajl B KAYECTBE
cpencTBa ¢ukcanun cMapTdoH ¢ pyHkuuen porocremku. B mopsinke cr. 125 I'TIK P® anBokar-
3alIMTHUK MOAAJ KaoOy Ha JEHCTBUSA JAOJDKHOCTHOTO JIMIIA, 10 MHEHHIO KOTOPOTO €ro IMpasa
Ha O3HaKOMJIEHHME JeJa U oOecrieueHHe 3allUThl ObUTM HapYILIEHbI HE3aKOHHBIM OTKa30M, B
CBSI3M C YeM OH NPOCHJ YCTPaHHUTh JOIylIeHHoe HapyuieHue. JKano0a agBokaTa-3alllUTHUKA
IPOIIIA PACCMOTPEHNE B HECKOJIBKUX CY/ICOHBIX MHCTAHLUM, B PE3YJIbTaTE YETO OKOHYATENILHOE
pemienne mo aeny Obuio npuHATO KoHctutymmonneiM Cymom Poccwmiickoit deneparmu,
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KOTOPBIN BBIPA3WJI CIEAYIONIYIO MPaBOBYIO MO3ulmio: «lIpuBeaeHHbIE 3aKOHOMOJIOKEHUS HE
HPEMSTCTBYIOT OOBHHSEMBIM M MX 3aLIUTHUKAM 3HAKOMHUTHCS C MPOTOKOJIAMH CJIEACTBEHHBIX
JEWCTBUM, IPOU3BENICHHBIX C YYAaCTHEM I10]I03PEBAEMOT0, OOBUHAEMOI'0, UHBIMH JIOKYMEHTAMH,
KOTOpBIE MPEIbABISLINCH JTMOO JOJDKHBI ObUIH MPEIbABIATHCS OA03PEBAEMOMY, OOBUHAEMOMY,
HE COJIepXaT 3amlpera BBIMUCHIBATH M3 TAKUX JTOKYMEHTOB CBEICHHUS B JIIOOOM O0beMe WU
CHMMAaTh 3a CBOM CYET C HHMX KOIMH, B TOM YHUCIE C IOMOULIbIO TEXHUYECKHX CPEICTB,
HANpaBJeHbl Ha O0ECTEYEHUE BBIMOIHEHUS 3AIIUTHUKOM €ro MpoleccyaabHOM (yHKIMH,
NPE/ACTABISIIOT COOOM TapaHTUU peaju3alud OOBHHSEMbIM IIpaBa Ha 3allUTy U HE MOIYT
paccMaTpuBaThCs KaK HapyIIAIOLIUE [IpaBa 3asBUTEIS [3].

Takum o0OpazoM, IeHCTBHUSA JIOJDKHOCTHOIO JMIA 00 OTKa3e aJBOKaTy-3alIUTHHUKY
3HAaKOMUTBCS C MaTepHaliaMy Jenia myreM ¢ororpapupoBaHus ObUIM MPU3HAHBI HE3aKOHHBIMHU.
Kak ykazan opraH KOHCTUTYLIMOHHOTO KOHTPOJI, KOHKPETHbIE CpEACTBA TEXHUYECKOU
¢ukcamyy, (QaKTUYECKH SIBIAIOUIMECS CIHOCOOOM O3HAKOMIICHHS aJBOKaTa-3alllMTHUKA C
MarepuajamMy Jieia, IpaBoBOro 3HaueHusi He umeroT. Haubonee BaxHO 00ecHeunTh aaBOKaTy
3aIIUTHUKY OECHPENATCTBEHHO PEAN30BaTh CBOE MPOIECCYATbHOE MIPAaBO HAa O3HAKOMIIEHHE C
MaTepuallaMy JieJa ¢ Lebl0 HEeJONYIIEeHUs HapyLIeHUs] rapaHTUil OOBUHIEMOIO Ha 3allUTy B
YTOJIOBHOM IIPOLIECCE.

Ilockonbky mpobnemMa oOecredeHHs IpaB  aJBOKaTa-3alllUTHUKA M aJIBOKara-
IIPEJCTaBUTENS], KaK OKa3aJloCh, MMEET MHOIOJIETHUH XapakTep, MOJIOKUTEIbHBIM CIIEIyeT
CUMTATh INPHHATHE HA YPOBHE OTIENbHBIX aJBOKAaTCKUX Hanar cyobekToB Poccuiickoit
®denepany pa3bsICHEHNUH, KACAIOIIMXCSI BOIPOCOB O3HAKOMIJIEHHUS aJIBOKaTaMH C MaTepuanaMu
Jiesla, KOTOpble HE MONYy4YWJId HpoleccyanbHoro yperynupoBanus. Hampumep, Coetom
AJBOKATCKOW TanaTbl pecrmyOonuky Xakacus Obuto mpuHATO PasbscHenne «OO0 anropurme
O3HAaKOMJICHHUs aJBOKaTa C MaTepualaMH YrojoBHoro zeia» [4]. B nanHom Pa3sbsicHenun
CIPaBEIJIMBO OTMEUEHO O TOM, YTO B OTCYTCTBHE IPOLIECCYAIbHOTO PETYIMPOBAHUS OTAEIbHBIX
acrieKToB  paboThl  aJBOKaTa TpH O3HAKOMJIEHMH C MaTepuajaMd Jiela  OpraHsl
NPEIBApUTEIBHOTO  paccieOBaHUSl  MPENbSABIAIOT  HaJyMaHHble  TpeOoBaHUS K
NpoLIECCYaTbHOMY MOPSAAKY O3HAKOMIICHHUS, YTO, KaK CJEJCTBHE, MPEMSATCTBYET peaau3aluu
MPOILIECCYaIbHOTO TpaBa 3HAKOMHUTBCS C JIEJIOM M OCYIIECTBISATH 3(P(PEKTUBHYIO 3alUTy B
nporecce. Kpome Toro, kKak 0TME4aeTcsi B aHaIM3UPYEMOM JTOKYMEHTHI, B HEKOTOPBIX CIIydasx
IpY HCTEYEHUH CPOKOB IPOM3BOJCTBA II0 YrOJIOBHOMY JIEJly OpraHbl IPeIBapUTEIHLHOIO
pacciieloBaHus MOHYX/AIOT aBOKAaTOB 3HAKOMUTBCSA C MaTepHalaMH B BBIXOJHBIC JTHU HIIH
HOoyHOe BpeMs. OHaKo B JaHHOM CiIyyae NPUHUMATh aJBOKAaTOM Ha ce0s MpPOM3BOJCTBO
03HAaKOMJICHUSI C JISJIOM B TaKH€ JIHU SIBJISETCS €T0 PABOM, a HE 00sI3aHHOCTHIO.

IIpoueccyanbHOE 3aKOHOATENIBLCTBO TAKXKE OCTAETCS HEJOCTATOYHO OIPEAEIECHHBIM B
YacTH OINpeJeNeHUs] He0OOXOIMMOTO U JOCTaTOYHOT'O BPEMEHH JJIsl 03HAKOMIICHUS, TTIOCKOJIBKY
3aKOHBl HE TMPEIyCMaTpUBAIOT YETKUX KPUTEPHEB, HAa KOTOpBIE JIOJDKEH OpPUEHTHPOBATHCA
a/IBOKarT, CyJl WJIM MHOW MPaBONPUMEHUTENb. B CBA3M C yeM Jro0ble OrpaHUYeHUsI CO CTOPOHBI
OpPraHoB IPEJBAPUTEIILHOIO PACCIENIOBAHUS WM CYyJIOB, HAIpPaBICHHbIE HAa YCTaHOBJICHUE
KOHKPETHBIX BPEMEHHBIX PAMOK, OTBEIECHHBIX HA O3HAaKOMJIGHHE C JIeJIOM, B TOM 4YHCIe
03HaKOMJIEHHE 110 rpadlKy, HE OCHOBaHBI HA 3aKOHE M HApYILIAIOT [IpaBa aJBoOKaTa.

Ha ocHOBaHMM W370)KEHHOTO, MOXKHO CJENaTh BBIBOJ, YTO PaMOYHOE OIPEJEIICHHE B
IPOLIECCYalbHOM ~ 3aKOHOJATENbCTBE IOJHOMOYMM  aJBOKAaTa-3alllUTHUKA 3HAKOMHUTBCS C
MarepualaMy Jefla BbI3bIBACT NMPAKTUYECKHE 3aTPyIHEHUS NPU HUHTEPHpPETAlM Ha3BAaHHOTO
IIpaBa, YTO HEPEIKO BEAET K €ro Ha[lyMaHHOMY U HEOOOCHOBAaHHOMY OTPAaHUYEHUIO CO CTOPOHBI
OPraHoB MPEIBAPUTELHOTO PACCIISIOBAHMS.
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AHHOTaIUA

B craree paccmarpuBatrorcsi Mecto u posb IIpesupgenra PO B cucreme opraHos
nyOJIMIHOM BiacTd. OTIMYUTENLHOW OCOOCHHOCTHIO KOHCTHUTYIIHOHHO-TIPABOBOTO CTaryca
[Ipesunenra sBusgercss ero o6najaHue MIMPOKUMHU TOJHOMOYMSMH B  OTHOILICHHUU
3aKOHOJATEIPHOM, HWCIIOJIHUTEIFHON M CyneOHON BerBeld BiacTH. OOHMM W3 OCHOBHBIX
MPUHLIMIIOB OPraHu3aluy rocylapcTBeHHOM BiactTh B Poccuiickoit ®denepanuu sBisercs
pasneneHue Biacted. B 3TOoM KOHTekcTe paccmarpuBaercss poib llpesunenta PO wu ero
B3aMMOJICHCTBHE C OCTaJIbHBIMH BETBSIMH BJIACTH.

Kuarwuessbie caoBa: [Ipesunent PD, paznenenue Bnacreid, Konctutyuust PO, uactutyt
MIPE3UCHTCKUI BIacTH, MyOanyHas BlIacTh, [Ipe3uneHT B cucreme Biactu, mecto [Ipe3unenTa,
nostHoMouws [Ipe3unenra.

Abstract

The article examines the place and role of the President of the Russian Federation in the
system of public authorities. A distinctive feature of the constitutional and legal status of the
President is his possession of broad powers in relation to the legislative, executive and judicial
branches of government. One of the basic principles of the organization of state power in the
Russian Federation is the separation of powers. In this context, the role of the President of the
Russian Federation and his interaction with other branches of government are considered.

Keywords: the President of the Russian Federation, separation of powers, the
Constitution of the Russian Federation, the institution of presidential power, public power, the
President in the system of power, the place of the President, the powers of the President.

[Ipesunent P® spnsiercst KimouyeBoil (Urypoil BmacTh, B CBA3M C ITUM €O
KOHCTUTYIIMOHHO-TIPABOBOM CTaTyC CTAaBUT IEpe]] UCCIENOBATENSIMA MHOXECTBO BOIIPOCOB,
TpeOyromux u3ydyeHus. CriopHele BOIpOChl mpaBoBoro craryca llpesunenta P® kacarorcs
CIIEAYIOIIETO: K KakOM KaTeropmu ToCyJapCTBEHHOM BJIAcTH OH OTHOCHUTCS; KakKOBBI €€
MIOJTHOMOYMSI B paMKax JIEHCTBYIOIEH CUCTEMBI pa3feiieHHsl BIACTEH; COOTBETCTBYET JIM €r0
CTaTyC MPUHIMIIAM PECITyOJMKAHCKOTO YCTPOWMCTBA; KaK HEOOXOAWMO HM3MEHHUTH POJIb TJIaBbl
rocyzapcTBa B Oy/IyIieM U MHOTHE JAPYTUe aCleKThl.

Bce nepeuncnennbie pakTopbl CTaIM 0COOEHHO BaXKHBIMHU ITOCJIE BHECEHUSI H3MEHEHU B
Konctutymuro P® B 2020 romy. MHorme »sKCIepTbl OTMEYAOT, YTO JAHHBIE IONpPaBKU
ykpenuiau Biacthb [Ipesunenta PO B KOHTEKCTE TOCYIapCTBEHHOTO YIIPABICHUS.
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B poccuiickoii  ®enepaumu  comnacHo  Konctutynuum P®  mpemycMoTpeHsl
3aKOHOZATENbHAs, WCIOJHUTENbHAS M CyAeOHas BETBU BJIACTH, KOTOpbIE HaJeNCHbI
OTpeieIeHHBIM 00bEMOM TOJTHOMOYHI B PAMKaX CBOCH KOMIICTEHITHH.

[Ipesuaent PD BeICTynaeT IJaBHBIM MPEACTABUTENIEM ITyOJIMYHOM BIacTH B cTpaHe. B
roCyapCTBax ¢ MPE3UICHTCKOW CUCTEMOM IIPABIICHUS OH OKa3bIBACT CEPbE3HOE BO3JCHCTBHUE HA
MOJIMTUYECKYIO CUTYALUIO B CTPaHE.

[Ipesunent PO, sBisisachk r1aBoil rocyaapcTsa, 00s13aH cOOM0IaTh OalaHC BIIACTH, YTOOBI
BCE TIOCYAAPCTBEHHBIE OpPraHbl JEHCTBOBAIM B COOTBETCTBHM CO CBOMMHM ITOJIHOMOYMSIMHU U B
pamMKax KOHCTUTYLMOHHBIX HOpM. llupoxume mnonHomouums IIpesunenta P®, npusBaHHbIC
00eCreynTh LETOCTHOCTh U CTAaOMIIBHOCTH BJIACTU B CTPaHE, JIMIIAIOT €r0 WICHCTBA B KaKOM-
1100 U3 BETBEN BJIACTU, HECMOTPS HA KOHTPOJIb HAJl HUMH, YTO, 10 MHEHUIO MHOTHX aBTOPOB,
CO37Aa€T HEKOTOPYI0 HEONPENENIEHHOCTh B mpaBoBoM craryce IIpesupenta PO B
KOHCTUTYLIMOHHBIX IOJIOXKCHUSIX.

Hekotopsie yuensie, k npumepy M.B. barnaii, npu3HaroT, 4T0 Npe3uIeHTCKas BIACTh HE
SIBJIICTCSl HU 3aKOHOJIATEJIbHOM, HU MCIIOJNIHUTENIbHOM, HU cyneOHoi. [pyrue, Hanpumep, C.A.
ABakbsiH, cuuTatoT mnosHomouus IIpesunenta PP  ucnomHUTENTBHO-PACTIOPSINTEIBHBIMH,
TpeTtbd, B uacTHocTH, B.I'. Crpeko3oB, paccMaTpuBalOT CTaryc TIJIaBbl TIOCYAapCTBa
WCKJIFOYUTEIBHO B KOHTEKCTE HEPA3PHIBHOM CBSI3U C UCIIOJHUTEIILHOM BETBBIO BJIACTH.

Ha nmpaktuke mnprMeHEHWEe TMpUHIMIIA pa3/ielieHus BJacTeld  oOecrieunBaeTcs
dbopMHpOBaHUEM IOPUIUYECKMX HOPM W BO3HUKHOBEHHEM CIEIU(PHYECKHX IPABOBBIX
B3aMMOOTHOIIICHU!, HMMEIOIIMX LEJIbI0 YIOPSAOYEHUE B3aMMOACHUCTBUS MEXKIYy OpraHaMu
TOCYJapCTBEHHOM BIACTH, YTO CHOCOOCTBYET MOAJCPNAHUIO TOCYIAPCTBEHHOTO MOpsAKa U
o0ecrieueHust paB ¥ CBOOO TpaK/iaH.

Cornacno Koncturynuu PO, Ipesunent PO BoimonHseT QyHKIUH T1aBbI TOCYAapPCTBA;
HECET OTBETCTBEHHOCTH 32 COOJIIOJICHHE OCHOBHOTO 3aKkOHA Poccuu 1 He OTHOCHUTCSI HU K OJTHOM
U3 BETBEH TOCYJapCTBEHHOM BIACTH, NPUMEHSAS MEXaHU3Mbl Ui MX B3aUMOJCHCTBHUS U
COIJIACOBAHHOTO (PYHKIIMOHUPOBAHUS.

B ponu riaBel poccuniickoro rocynapcersa [Ipesuaent PO ocyiiecTBiseT npeacTaBieHue
MHTEPECOB CTPAaHbl KaK BHYTPH CBOMX TIpaHMIl, TAK M Ha MEXAYHApOJHOM apeHe, a TaKke
dbopMHpyeT OCHOBHBIC HANPABICHUS pPealn3allii KaKk BHYTPEHHEW, TaKk U BHEIIHEH MOTUTHKU.
[Ipesunent PO obnamaer 3HAYUTENbHBIMU IpaBaMH M OOS3aHHOCTSIMM B 00JAacTH 3alllUThI
HallMOHAIbHBIX  HHTEPECOB, OJTHOBPEMEHHO  BBINOJHAA  ¢yHKUMM  BepxoBHoro
I'maBHOKOMaHaytomero Boopyxkenusix Cun u  pykoBoautens Cosera besonacnoctu
Poccuiickoin ®enepanun.

[Ipe3unent P® urpaer Ki04YeByrO pojib B 00ECIIEUEHNH €IMHCTBA BJIACTH B CTPAHE, YTO
BKJIIOUaeT B cedsl B3auMoJieiicTBre Beex €€ BeTBel. [l 3Toro oH 00J1aiaeT pacuIMpeHHBIMU
IIOJIHOMOYMSIMM, KOTOpBIE IO3BOJISIFOT €MY OCYLIECTBIATh BIMSHHE HA 3aKOHOJATENBHYIO,
CyeOHYI0 M UCIOJHUTENbHYIO BiacTi. B uactHocTH, [Ipesunent PO umeer npaBo pacmycTuThb
I'ocynapctBennyro Jlymy mo mnpuumHaMm, ykazaHHbIX B Konctutynum P®, a Takxke MOXeT
BBIIBUTaTh 3aKOHOIIPOEKTHl Ha paccMmoTpeHue B [ocymapcrBenHyro [Iymy Poccuiickoit
denepanyu.

[Ipesunerr P® HajgeneH BaXHBIMH MOJTHOMOYHUSIMH, KACAIOUIMMUCST PaOOTHI
VCIIOJTHUTENIbHOM BJACTH: OH IIpeUlaraeT KaHIuAarypy Ha JODKHOCTH [Ipeacenarens
[TpaBurenscrBa PO ams onoOpenus I'ocynapctBenHoit Jlymoii, BlipaBe MHULIMMPOBATh OTCTABKY
[IpaButenscTBa PO, a Takke npeacenarenbCTBOBaTh Ha €ro 3aceanusx. Cpeau mpodero, oH
Takxke (opMUpyeT QenepanbHble OpraHbl HCIOIHUTEIBHOM BIACTH, a TAaK)KE HA3HAYaeT WX
PYKOBOAMTEIEH.

[Ipe3uneHT Wrpaer CyIIeCTBEHHYIO pOJib B (HOPMHPOBAHMM CyJeOHOM BIACTH,
npencraBisiss Coery @enepanmy KaHAWAATYpbl Ul Ha3HAYEHWs Ha JIOJDKHOCTH CyIEH
Koncturynmonnoro Cyna P®, Bepxosnoro Cyna P®, Ha3Hauaer cyneil Apyrux ¢enepaibHbIX
cynoB. OH Takke 00JaJaeT MpaBOM MOMWJIOBAHHSI M SIBISETCSl TapaHTOM IpaB U CBOOOI
YeJloBeKa U rpaXkIaHuHa.
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[pesunent Poccuiickoit deneparyn obnanaer ¢GyHKIMEH oOecredeHuss eIWHCTBA U
LEJIOCTHOCTH CTPaHbl, a TaKXe NOJACpNKaHHs B3aUMOJCWCTBUS M COIIACOBaHMsS ACUCTBUMN
denepanbHBIX M PETMOHAIBHBIX BIIACTEH B paMKaX CBOEH KOMIIETCHIIMH. B YacTHOCTH, OH
MOKET MHpuberarb K COIJacUTENbHBIM MpOLEAypaM Ui pa3pelieHusi KOH(PIUKTOB MEXKIY
pa3IMYHbIMU YPOBHSIMH BIIACTH.

[Tomromoums IIpesunenta PO B 065macT KOHCTUTYILIMOHHOTO MOPSIIKA BECbMa BaXKHBI.
OH MOXeT OOBSIBISATh BOCHHOE WM YpE3BBIYAHHOE IMOJIOKEHHE KaK Ha BCEH TEPPUTOPHU
Poccwiickoit deneparyn, Tak U B OTJICIBHON €€ YaCTH, €CJIH 3TO MPEAYCMOTPEHO (hefepaTbHbIM
KOHCTUTYLIUOHHBIM 3aKOHOM.

B chepe MEXTYHAPOIHBIX orHomieHut  Ilpesument  P®  ympasiser
BHEIIHETIOJIUTUYECKON JESTEIbHOCTBIO, BEIET JUIUIOMATUYECKHUE IIEPErOBOPHI M 3aKJIIOYAET
MEXIyHAPOJIHbIE COIVIALICHMS, a TAK)KE€ HA3HAYACT, OT3bIBAET M OCYILECTBIISIET KOHTPOJIb 3a
paboTOM POCCUICKUX AUIUIOMATOB B JPYIMX CTPaHaX U MEKAYHAPOJHBIX OpraHU3aLMsAX.

[Ipesunent PD npencrapnsier co6oil HE TOIBKO INIAaBy TOCYAAPCTBA, HO TAKXKE U CBOETO
polla CHUMBOJ €IUHCTBA HAIMM, OPraHU3yeT €KEroAHblE HAalMOHAJIbHbIE OOpalICHUs WU
MPUHUMAET ydacTue B OQUIMATIBHBIX MEPONPUATHUSX, MOAYEPKUBAIONINX BaKHBIE MOMEHTHI B
YKU3HU CTpaHbl KaK Ha HALIMOHATBHOM YPOBHE, TaK U B MEKYHAPOIHBIX OTHOILICHUSIX.

Baxwnoit croponoii craryca [Ipesunenra PO sBnsercss ero ydactue B pOpMUPOBAHHH
CTpaTETMUECKOr0 HANpaBJlICHUS pa3sBUTHUA CTpaHbl. EXEroqHo OH BBICTYNAET IeEpen
OenepanbibiM Cobpannem Poccuiickoit denepanyi ¢ MOCIAHUSMH, B KOTOPBIX OLIEHHUBAET
CUTYallUl0 B CTpaHE, IOCJIE 4ero 00O03HAavaeT KIHOYEBbIE ACIEKThl BHYTPEHHEH W BHELIHEN
MOJIUTHKHU.

Anamuzupys ponb [Ipesupenta PO B cucreme BiacTtu, MOXKHO 3aKIIFOUUThb, YTO OH
3aHMMAeT YHHMKaJIbHOE MojiokeHue. [Ipe3nieHT He MOJHOCTBhIO NPUHAUIEKUT K KaKoh-11bo
OJIHOW M3 BJIacTeH (3aKOHOAATENIBbHOW, UCIIOJHUTEILHOW WM Cy/1eOHOI), OIHAKO, €ro BIUSHUE
3HAYUTEIBHO M OH HMMEET BO3MOXKHOCTb OOECHeuYMBaTh B3aUMOJIEHCTBHE M COTPYAHHUYECTBO
MEXy 3TUMU BETBAMH.

Cnenyer momuepkHyTh, uTo BHeceHHble B 2020 1. m3menenuss B Koncrurymuio PO
M3MEHWIIM CUCTEMY pa3/efieHHs BJacTell B CTpaHE M 3HAUUTENbHO PACHIMPUIIM TTOJHOMOYUS
IIpesunenra PO.

Cunraem, uro Ilpesnpentr P® BeicTynmaer B KauecTBe HE3aBHCUMOIO HHCTHUTYTA,
KOTOPBIM BBITIOIHAET KOHTPOJIbHBIE U KOOPJUHALMOHHBIE (DYHKIIMU MO OTHOILUEHUIO K JIPYTUM
BJIACTHBIM CTPYKTypaM. J[aHHBIN MOAX0]] pacCMaTpUBaeT BO3MOXKHOCTD BblienieHus [Ipesuienra
KaK 4YeTBEPTOM OTIENIBLHON BETBH BJIACTH, YTO MO3BOJISIET HAM PACCMATPUBAThL BCIO POCCHUMCKYIO
CHUCTEMY BJIaCTH KaK MHOTOCIIOWHYI0, TIZ€ OJHAa W3 IUIOLWAJOK pAacHpeAeieHus BIACTU
npuHaanexutT [pesuaenty PO, numeronieMy KOCBEHHYIO BIacTh HaJ IPYTMMHU BETBSIMH BIIACTH,
a TaK)Ke OCYILECTBIISIOLIEMY UX KOHTPOJIb U KOOPIHMHALHUIO.

IIpesunenr PP 3aHMMaeT YHMKaJIbHOE TIOJIO)KEHHUE B CHCTEME TOCYAAPCTBEHHOIO
yIpaBJeHus, 00J1a/iasi BECOMBIMHU MOJHOMOYHMSIMHU, OXBATHIBAIOLUIMMHU pa3iinuHble cepbl. Ero
OCHOBHBIMM 33/1a4aMU  SBJISIIOTCSL  cofeicTBHE S()(HEKTUBHOMY B3aUMOAEHUCTBHIO MEXKIY
OopraHamMH BJIaCTH, OXpaHa MpaB U CBOOOJ Tpa)kl1aH, KOHCTUTYLIMOHHOTO MOpS/Ka, a TaKkKe
3allMTa CYBEPEHUTETa W TEPPUTOPHUAIBHOM LIEIOCTHOCTM CTpPaHbl B MEKIYHapOJHBIX
OTHOLLIEHMSAX C IPYTHUMHU TOCYIapCTBAMH.

[Ipesunenr P® 3aHMMaeT LEHTPAIBHOE MECTO B TOCYJAapCTBEHHOM CHCTEME,
CIOCOOCTBYS YKPETUICHHIO KOHCTUTYIIHOHHBIX OCHOB U CTaOMJIBHON paboOTe roCcyIapCTBEHHOTO
anmapata. B To ke Bpems ero Biacte (ukcupyercs B pamkax OCHOBHOro 3akoHa H
JICUCTBYIOILIETO ~ 3aKOHOJATENbCTBA,  YTO  OTpaXaeT  TpeOOBaHUS ~ 3aKOHHOCTH |
JEMOKPAaTUYECKOr0 MOJUTUYECKOTO CTPOSL.
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AHHOTAUSA

B npencraBneHHOW cTaThe AHANU3UPYIOTCS OCHOBHBIE DJIEMEHTHl MHCTHTYTA
aJIBOKaTCKOM TalHbI, MCCIEAYIOTCS MOHSITHE, IMPEAMET AaJBOKATCKOW TalHbI, NpPEIeNbl €e
CYIIICCTBOBAHUs, a TaKKe 3HAYCHHUE €€ COONMIOACHUS. AKTYallbHOCTh HCCIICIOBAHUS
o0yClIOBJI€HAa TEM, YTO OCYIIECTBICHHE MPOPECCHOHATBHON JEATENbHOCTH a/IBOKara
HEBO3MOXXHO 0e3 COOFO/ICHHsI aJBOKATCKOM TalHbBI, a TaK)Ke TPYIHOCTSIMHU, CBSI3aHHBIMH C €€
MPaKTUYEeCKUM oOecriedeHrneM B Hacrtosiiee BpeMs. OTCyTCTBHE JIeTaTbHOM 3aKOHOAATENLHON
perjaMeHTaluyd JIaHHOTO TPAaBOBOTO HMHCTUTYTAa TMPUBOAUT K TMOSBICHUIO FOPUAMYECKUX
KOJUTM3HUNA U Pa3IMYHbIX JUCKYCCHU, BOSHUKAIOUINX B CPE/I€ YUCHBIX U CIIEIHAINCTOB B 00JIaCTH
mpaBa.

KiloueBble cjoBa: ajBokarckasi TaifHa, aJBOKaT, JOBEpUTENb, COOIIO/IEHHUE
aJIBOKATCKOM TalHBbl, pa3rilalleHue CBEACHUIA.

Abstract

The presented article analyzes the main elements of the institution of attorney-client
privilege, explores the concept, the subject of attorney-client privilege, the limits of its existence,
as well as the importance of its observance. The relevance of the study is due to the fact that the
professional activity of a lawyer is impossible without observing attorney-client privilege, as
well as the difficulties associated with its practical provision at the present time. The lack of
detailed legislative regulation of this legal institution leads to legal conflicts and various
discussions that arise among scientists and specialists in the field of law.

Keyword: attorney-client privilege, attorney, principal, attorney-client confidentiality,
disclosure of information.

B nporiecce ocyecTBiaeHust cBoel nMpoecCHOHATbHON EITEIbHOCTU a/IBOKAT JJOIKEH
PYKOBOJICTBOBAThCSI OZJHUM M3 BaKHBIX MPUHIUIIOB a/IBOKATCKOI JEATENbHOCTH, CyTh KOTOPOTO
3aKJIIOYaeTCsl B COOJIOIGHMHM M COXpaHEHMM aJBokarckoil TaifHel. CormacHo m. 4 VYkasa
[Ipesunenra PO or 06.03.1997 N 188 "O6 yrBepxknenuun Ilepeuns cBeneHuit
KOH(UAEHIIMAIBHOTO XapakTepa" aJlBOKAaTCKas TallHA OTHOCHTCSI K CBEJICHUSM, CBSI3aHHBIM C
npoeCCUOHANBHON JIEATEIbHOCTBIO, JOCTYH K KOTOPBHIM OrpaHMYeH B COOTBETCTBUU C
Koncturymeir Poccuiickoit ®eneparmu U ¢enepaqbHbIMU 3aKOHaMH. AJBOKaTCKas TaiiHa
BBICTYIIAET B KQUECTBE OJIHOTO U3 BYKHEHIINX (PAKTOPOB CYILIECTBOBAHUSI aJJBOKATYPHI B LIEJIOM,
4yT0 00YCIIOBUJIO BKJIIOUEHHE JTAHHOTO MPHHIUIA B COCTAaB YKAa3aHHOTO BbIIIE repedHs. Takas
pOJb aJBOKATCKOW TalHBI CBA3aHA C TeM (DakTOM, UYTO OKa3aHWE KBAIU(UIIMPOBAHHOM
IOPUIMYECKOM TOMOIIM BO3MOYKHO JIMIIB B TOM CIy4ae, €CIM Ha 3aKOHOJATEIbHOM YPOBHE
3aKpeIyIeHbl TapaHTHM KOHQUIEHIMAJIbHOCTH CBEIECHUM, TMOJYYEHHBIX aJBOKaToOM OT
JIOBEpUTEJNS, YTO, B CBOIO OYEpeilb, CIIOCOOCTBYET OOECIEUEHHIO 3aKOHHBIX IMPaB IpakaaH Ha
MOJTY4€HHUE TAKOW MOMOIIIHN.

JleranpHOE OmIpeNENeHNE aJBOKAaTCKOM TalHbl COAEpKUTCA B CT. 8 dDenepalbHOro
3akoHa "OO a/JBOKaTCKOM JAeATeNIbHOCTH U azaBokatype B Poccuiickoit ®eneparuun" ot
31.05.2002 N 63-@3, rae yka3aHO: «AIBOKATCKOW TalHOM SIBISIOTCS IJOOBIE CBEICHHUS,
CBSI3aHHBIE C OKA3aHUEM aJIBOKATOM HOPUANYECKOM OMOIIM cBoeMy noBeputeno» [1]. Ucxons
U3 CYIIHOCTH JAHHOTO TEPMHUHA HEOOXOAMMO OTMETUTh, YTO CYLIECTBYET 3alpeT Ha
pacmpocTpaHeHre uWHGOpPMAIMK  JIIOOOTO0  XapakTepa U COJEpXKaHWs, KoTopas Obuia
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MPEOCTaBIICHA JOBEPUTENIEM B MPOIECCE OCYIIECTBICHUS MPO(ECCHOHATBHON NEesSTeIbHOCTH
aZiBOKaToM, Oe3 mojydeHus ero cornacus. B mpaktuyeckoil cdepe peanuzanuy HpUHIHIIA
aJIBOKaTCKOM TalHbI JIOBOJIbHO-TAKW YacTO BCTPEYAETCS OLIMOOYHOE MHEHHE, CYTh KOTOPOIO
3aKJII0YaeTCcsl B TOM, YTO aJBOKAaT 00sA3yeTcs HEe pasriauiarh aJBOKATCKYIO TailHy TOJIBKO B
MOMEHT, KOT/Ia OH SIBIISICTCS 3AIIMTHUKOM, 4TO SIBJISIETCS 3a0TyKIeHHEeM. B nelicTBUTEIbEHOCTH
Takoe 0053aTeNIbCTBO BO3HUKAET, KOT/Ia JIMIIO OOPaTUIIOCH 32 MOIy4YeHHEM KBaTH(DUITMPOBAHHOM
1opuandeckoi momory. Ilpu 3ToM, cocTaB Takoi TaliHBI BKIIFOUAET HE TOJIBKO CaMo 0OpallieHue,
HO U Ipyrue CBEJICHHs, CBS3aHHbIC C peann3alueil npodecCuOHaIbHOM AeATeIbHOCTH a/IBOKaTa
[5, c. 364].

JlaHHblid (QakT 00yclaBIMBaET BKIIOYEHUE MOJOKEHUS O TOM, YTO a/JIBOKAT HE MOXKET
ObITh BBI3BaH U JIOMPOIICH B KAadyeCTBE CBUACTENSI 00 OOCTOSATENLCTBAX, CTABIIUX EMY
M3BECTHBIMHU B CBSI3U C OOpalleHHEM K HEMY 3a IOPUIMYECKOW MOMOIIBI0 MM B CBSI3U C €€
OKa3aHHEM, B JIEHCTBYIOIEE 3aKOHOIATEIbCTBO, @ UMEHHO B II. 2 cT. 8 denepanbHOro 3aK0Ha OT
31.05.2002 N 63-®3 "OO angBoKaTCKOWM [eATeIBHOCTH U aABOKaType B Poccuiickoit
Oeneparun”, 9to odecneunBaet codmoaenne 4. 1 cr. 23 Koncturynuu PO, mpoposriamaroreit
MPaBO KAKJOTO Ha HEMPUKOCHOBEHHOCTh YaCTHOM JKU3HU, IMUHYIO U CEMEUHYIO TaliHy, 3alllUTy
CBOEH YecTd W J00poro mMeHH. TakoW 3amperT OXpaHsSeT CTAaTyC aJBOKaTa M HE JIOMyCKaeT
OKa3aHHe Ha HETO Mep Pa3IMYHOTO BO3JCHCTBUSI.

Kpome Toro, agBokarckyro TailHy COCTaBJISIFOT CBEJCHHS, CTABIIME U3BECTHBI JIMYHO OT
JOBEPUTENS WM W3 WHBIX HCTOUYHUKOB, U KOTOPBIC YIMYAIOT JOBEPUTENIE B COBEPIICHUU
npectymienus. Obnananne Takoil mH(OpMaIeld CTaBUT alBOKAaTa B HEOOBIYHOE IOJIOKEHUE,
KOTOpOE 3aKJII0YaeTCsi B TOM, UYTO aJBOKAT MOXKET 3HATh T€ WJIM UHbBIE (aKThl, KOTOPbIE ObLTH
CKPBITBHI OT CIEACTBUS U CyJa, KOTOPbIE OH, COOTBETCTBEHHO, JIOJDKEH OCTaBUTh B TalHe [3, c.
146]. IIpu 3TOM MOBeAieHUE aJBOKATa B MPOLIECCE PeaIM3alliK 3alUThl HHTEPECOB JOBEPUTEIIS
JOJDKHO CTPOMTHCS TaKUM 00pa3om, OyITO OH M caM HE 3HACT O HAJIMYMU TAKUX CBEICHUIL.
OpHako BaXHO TMOHMMAaTh, YTO JIOBEPUTEIh MOXKET U CKpbIBaTh peanbHble (DaKTHI,
n300IMYaroIMe ero, B TOM YUCIIE U OT caMoro ajiBokaTa. B mienom 31o Best Ta mHpOpManus, 4yto
yKa3bIBaeT WJIM MOXKET yKa3blBaTh HAa HEBUHOBHOCTH JIOBEpUTENS NTHOO K€ HampaBieHa Ha
ocnaOieHue ero BUHBI B Jiene. HecMoTpst Ha 3TO, aJlBOKaT HE JOJDKEH MpeNNpUHUMATh BCE
BO3MOXKHBIE MEPBI JJIsl TOTr0, YTOOBI cTaTh o0OJagaTereM TakoW COCTaBHOM 4acTH aJIBOKATCKOMN
taiiuel [4, c. 173].

Hecmotps Ha TO, uro B OYKBaJIbHOM IMOHMMAaHHHM TEPMHUHA «aJBOKATCKas TalHa»
BKJIFOUAIOTCS HEOJIArONPHUATHBIE [UISI Pa3pelieHus Jefla B TOJb3y JOBEPUTEINS CBEICHUS,
aZBOKaT OyneT He 00s3aH CKpbIBaTh ()akT TOTO, UTO €ro JOBEPUTEIb JIOKHO 3asBISIET O CBOECH
BUHOBHOCTH, KOTJ]a TOT MIPHHUMAET Ha ce0sl 4y)Kyl0 BUHY. B 1aHHOM cilydae JOMyCTHUMBIM U
MPaBUIIBHBIM OY/IET pasriamieHre HHPOPMAIIUH, COCTABIISIONIEH aJBOKATCKYIO TaiiHYy.

B 10 Bpems kak (pakThl, CBHAETENHCTBYIOIINE O HAIWNYUHM MPU3HAKOB IMPECTYILICHUS,
COBEpUICHHOTO HHBIM JIULIOM, HE SBJSIIOIMIMMCSA JOBEPUTENIEM aJIBOKaTa, KOTOpBIE CTalln
M3BECTHBI 3a MpeesiaMH ero MPO(PECCHOHATLHON IEATEIbHOCTH, HE OYIyT SBISATHCS IPEIMETOM
a/IBOKAaTCKOW TaiHBI, M, COOTBETCTBEHHO, OY/ET CYIIECTBOBATh OOS3aHHOCTH MPEICTABUTH B
BUJIE CBUJETENIS JUIsl AW COOTBETCTBYIOIIMX TOKa3zaHuil. Tarke, ecru agBoKaTy, HampuMmep, B
xojie Oecellbl CO CBOMM JIOBEPHUTEIEM CTall0 M3BECTHO O COBEPIICHUH MPECTYIICHUS HHBIM
JUIIOM, TO Ha JIaHHBIC CBEICHUS JECHCTBUE TMPHHIMIIA aJIBOKATCKOM TallHBI HE Oyjaer
pactipoctpaHsThes. [laHHbIA (akT OOBSCHSETCS TEM, YTO TaKOe OOCTOSATENLCTBO HHKAK HE
CBS3aHO C CaMUM JOBEPHUTENIEM, W PACIPOCTpaHEHUE 3TOW MH(OpMAIMK aJIBOKATOM HUKAK
HEraTUBHBIM 00pa3oM HE TOBJIMSAET HAa JOBEPUTENS, B CBSI3U C YEM aJBOKAT MMEET TPaBO
pasrianarh TaKkue MOJy4YEeHHbIE CBEJeHHs. Beap CyllHOCTh aBOKATCKOW TalHbI MPEAINOoIaraet
00513aHHOCTb aIBOKaTa HE HAHECTU KaKOW-JINOO Bpesl CBOEMY JI0OBEPUTEITIO.

Bomnpeku o6mum mpaBuiaM cOOIIOICHNS aIBOKATCKOM TaifHbI, €CTh U UCKITIoueHusl. Tak,
pacripocTpaHeHue HH(GOpMAalMK, COCTaBJISIIONICH aBOKATCKYIO TailHy, BO3MOXKHO B Clly4ae,
€CITM JTIOBEPHUTENIb COOOIIAaeT O TOTOBsAIIEMCsl onacHoM mpectyruieHnn. CormacHo 1. 2 c1. 7.1
®enepanpHoro 3akoHa oT 07.08.2001 Nell5-®3 «O mnpoTHUBOAECWUCTBUM JIETraau3aluu
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(OTMBIBaHHIO) JTOXOJIOB, TIOMYYEHHBIX MPECTYHBIM MyTeM, U (PUHAHCHUPOBAHUIO TEPPOPHU3IMA»
[IpY HAJIMYUU Y aJJBOKAaTa JIFOOBIX OCHOBAaHMH MOJaraTh, YTO ONEPaIs WK CAEIKa, YKa3aHHbIC B
noanynkTe 1 myHkra 1 Hacrosimel craTtbu, TMO0 COBOKYIMHOCTh YKA3aHHBIX ONEpauui v (Win)
CEJOK U (WIM) ASUCTBHS KIIMEHTA, CBSI3aHHBIE C MPOBEICHUEM YKa3aHHBIX orepanuid u (Win)
C/IEJIOK, OCYIIECTBIISFOTCS] WJIM MOTYT OBITh OCYIIECTBIICHBI B IIEJISIX JIETATH3AUU (OTMBIBAHUS)
JIOXOJIOB, MOJIYYEHHBIX MPECTYMHBIM MyTeM, Wi (UHAHCUPOBAHUS TEPPOPU3MA, OHH OOS3aHBI
YBEIIOMUTH 00 3TOM YIIOJTHOMOYEHHBIN OpraH.

Hecmotps Ha TO, 4UTO anBOKarckas TallHAa HaIpaBJICHA HA 3alllUTy OTHOLUICHWH
KOH(HICHIIMATBHOTO XapaKTepa MEXIy aJBOKATOM U JOBEPUTEIIEM, aBOKAT BCE K€ MOXKET
JaTh CBHUJIETENIbCKUE MOKA3aHUs Ha JOMPOCEe MO OOCTOATENLCTBAM, KOTOPBIE CTAd M3BECTHBI
€My B CBSI3M OCYILECTBICHUEM HEMOCPEACTBEHHOM aJIBOKATCKOM JEATEIHHOCTH B TOM CIIydae,
€CJIA B PACIIPOCTPAHEHUE ITUX CBEJCHUI 3aMHTEPECOBAH KaK a/IBOKAT, TaK U JIOBEPUTEb.

HeobxoauMo OTMETHTH TOT (DaKT, YTO rapaHTHed COONIOACHUS aIBOKATCKON TalHBI
ABNISIETCS TPABO HEMPEJOCTABICHUS COINIAlleHHsT 00 OKa3aHWM KBATU(DUIIMPOBAHHOU
IOPUIMYECKON MTOMOIIY, YTO 3aKpeIvieHo B 1. 2 cT. 6 denepanpHoro 3akoHa oT 31.05.2002 N
63-D3 "OO0 aBOKATCKOIl eI TeNBHOCTH U aiBokatype B Poccuiickoit denepanun'. Kpome toro,
3arpeniaeTcss UICTpeOOBaTh CBENICHMS, CBA3aHHBIC C OKa3aHHUEM FOPUIANYCCKON IMOMOIIM U TIO
KOHKpeTHbIM AenaM (1. 3 cT. 18 atoro ke @3). Takke 3amper Ha pasrialieHue aJBOKATCKON
TalHbl OTHOCHUTCSI M K TIOMOIIHUKAM, CTaKE€paM W HWHBIM COTPYIHUKAM aJBOKATCKHX
obpazoBanuii (11. 10 ct. 6 Kogekca npodeccnoHanbHON STUKH aaBoKarta) [2].

Taxke B memsx oOecniedeHUs] COOJIONCHMS AJBOKATCKOW TaWHBI Ha TPAKTUKE
pa3paboTaHbl psii peKOMEHAALWH, HAMpUMep: XPaHUTh BCIO HEOOXOAMMYIO JOKYMEHTAIHIO,
COJIEpIKaIIyI0 B ce0e CBE/IEHUS, COCTABIIAIONINE aJBOKATCKYIO TailHY, B CHEIMAJIbHBIX MarkKax,
ceiidax, KoTopble OyayT MMETh COOTBETCTBYIOIIYIO HAIHCh, MPEAYNPEKIAIONIYIO, YTO HX
COJICP)KUMBIM SIBJISIETCS OXpaHsieMasi 3aKOHOM aJIBOKaTckas TaiHa. Cremyromias Mepa 3aiiThl
3akperuieHa B 1. 3 cT. 8§ denepansHoro 3akoHa oT 31.05.2002 N 63-®3 "OO6 agBoKaTCKOi
JeSTEeIbHOCTU U afiBoKaType B Poccuiickoit denepanun’, riae roBOPUTCS O TOM, UTO IIPOBEICHUE
CIIEJICTBEHHBIX JIEHCTBHI, a TaKKe OINEPATUBHO-PO3bICKHBIX MEPOIPHUATHI B OTHOIICHUHU
aJIBOKaTa BO3MOXKHO TOJILKO B CITydae HAJIMYHUS HA TO CyACOHOTO PEIICHUs, MOJIYIUTh KOTOPOE
MOXKHO TMyTeM TMOJa4Yl XOJaTaiicTBa B CyAd C OOBSCHEHHWEM CYIIECTBEHHBIX MPUYHUH
HEOOXOJMMOCTH uX TmpoBeneHus. Wudbopmarus, moiyueHHass B XOJie TMPOBEICHUS TaKUX
JNEHCTBUIT M MEpOINPHUATUI, MOXET HCIONb30BaThC B KadyeCTBE J0KA3aTelIbCTB OOBUHEHHS
aJIBOKaTa JIUIIb B CITy4ae, €CIIM OHU HE BXOJIST B HETIOCPECTBEHHOE MIPOU3BOJICTBO a/IBOKATA 110
JienaM  ero jaoBepureneid. JlaHHbIE OrpaHMYEHUs] HE pacHpOCTPAHSIOTCS Ha Opyaus
MPECTYIUICHUST M MPEAMETHI, 3allpelIeHHbIe K 00paIleHnI0, Wi 000POT KOTOPHIX OTpaHHuEH B
COOTBETCTBUHM C 3aKOHOATENbCTBOM Poccuriickon denepannu.

CTouT OTMETHUTbH, UTO HEPEAKH CiIydau paccMoTpeHus CoBeToM AJIBOKATCKOW TaiaThl
TOTO WJIM MHOTO CyObekTa PO AucIUMIMHApHBIX /€M, CBI3aHHBIX C PAa3TIallIeHHEM aJBOKATOM
CBEJICHHIA, COCTABJISIFOIINX a/IBOKATCKYIO TalHy. Tak, Harpumep, 8 centsops 2020 roga Coser
AnBokarckoil manaTel JIeHMHTrpaackoil 007acTH paccMOTpeN JIelN0 B OTHOIICHWH a/BOKATa,
KOTOPBIA HAIMCAJI 3asBJIICHHE B MPOKYpPATypy Ha CBOETO JIOBEPUTEINS, KOTOPBIM SIBIISIICS
PYKOBOJHUTEIHh TOBApHUIIECTBA COOCTBEHHHKOB JKWIIbS, WCIONB3YyS IMPHU 3TOM HH(MOPMAIIHIO,
KOTOpas cTajga W3BECTHA €My B IPOIIECCE OCYIIECTBIICHUS! KBATH(PHUIIMPOBAHHON FOPUIUICCKON
nomou. [IpuynHON Takoro MmoBeneHUsi aJBOKaTa CTAJO >KEJaHHE OTOMCTUTH JOBEPUTEIO 32
TO, YTO OH HAITMCAJI Ha HETO XKajio0y. AJBOKAT MO TAKOMY MOTHBY OOpaTUiICs B MMPOKYPaTypy C
COOTBETCTBYIOIIMM 3asBJICHUEM O HEOOXOIUMOCTH TIPOBECTH MPOBEPKY 3aKOHHOCTHU
pacxooBaHus JICHEXKHBIX CpeicTB cBouM joBeputrereM B TCXK, a Takke oH cooOmuiI o psize
HE3aKOHHBIX JEHCTBHIA, OCYIIECTBIIIEMBIX KaK CAMUM JIOBEPUTENIEM, TaK U €ro kojuieramu. B
CaMOM 3asiBJICHMHM OH CChUIAJICS Ha 3aKJIFOUEHHOE MEXAY HUM W JOBEPHUTEJIEM COTJIAIICHUE U
MIPUBOJMI BBIAEPKKUA M3 Hero. Takoe HempaBomepHoe nesiHue CoBeT AJBOKATCKOW MaiaThl
MOCYUTAJT HEAOMYCTUMBIM U JIMIIIKJI €r0 cTaTyca aaBokara [6].
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Takum o00pa3oMm, CTOMT OTMETHUTb, YTO WHCTUTYT QJBOKAaTCKOW TaWHBI SIBISETCS
rapaHTHeN UHTEPEeCcOB JIUL, OOpaIAIONIMXCs 32 FOPUIMYECKON TOMOIIBIO K aiBokartaM. OaHaKo
3aKOHOJIATEIbHOE 3aKPEIUICHHE HEOOXOUMOCTU COOIIOAECHHUS aJBOKATCKO TaliHBI 3a4acTyI0 HE
COOTBETCTBYET PEaIbHOM JCUCTBUTEIBHOCTH.
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AHHOTAIIASA

B crathe paccmarpuBatoTcsi 0COOEHHOCTH apeH bl 3eMENbHBIX YU4acTKOB B Poccuiickoii
®denepaliiil ¢ aKIEHTOM Ha MPaBOBBIE ACMEKTHl. AHAIM3UPYETCs HOPMAaTHBHO-TIpaBoBas 0asa,
peryupyroias apeHIHbIe OTHOIICHUS, BKIIFOYast 3eMeNbHbIN Kogeke PO, ['paxxnanckuii Komekce
P® u gpyrue denepanbhbie 3akoHbl.. Ocob0oe BHUMaHUE yIenseTcs CyObeKTaM U OOBEKTaM
JIOTOBOpa apeHjibl, GopMe TOTOBOpa, CYIIECTBEHHBIM YCIIOBHUSIM, IpaBaM W OO0S3aHHOCTSIM
CTOPOH, a TAK)KE MOPSIKY OIPEAETICHUS ApEHIHOM ILIATHI.

KiroueBble cioBa: apeHna, apeHAarop, apeHaaTrop, JOTOBOP AapeHAbl, 3€MENIbHBIN
Y4acTOK, 3aKOHO/IaTENbCTBO, 3EMENILHOE MTPABO.

Abstract

The article examines the specifics of land lease in the Russian Federation with an
emphasis on legal aspects. The article analyzes the legal framework governing rental relations,
including the Land Code of the Russian Federation, the Civil Code of the Russian Federation and
other federal laws. Special attention is paid to the subjects and objects of the lease agreement, the
form of the agreement, the essential conditions, the rights and obligations of the parties, as well
as the procedure for determining the rent.

Keywords: lease, tenant, tenant, lease agreement, land plot, legislation, Land law.

3eMJ'I$I, SIBISIACH OCHOBOM JKM3HHU K JACATCIIBHOCTH YC€JIOBCKA, BBICTYIIACT BaYKHEHIITNM
NPUPOAHBIM PECYpCOM UM IICHHBIM SKOHOMHUYECKMM aKTUBOM. B  YCIOBHSX JHHAMHUYHO
pa3BHBaroOLICiiCi DKOHOMHKH U TIOCTOSIHHO MEHSIOIIETOCS 3aKOHOJATeIbCTBA, IPABOBHIC
MEXaHU3MBI, PETYIIMPYIOIINE UCTIOIb30BAHNUE 3eMIIH, IPUOOPETAIOT 0cO000E 3HAYCHUE.
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3eMenbHble oTHOUIEHUs B Poccuiickoit dexepauuy HWIrparoT KIHOYEBYIO pOjib B
JKOHOMMYECKOM pPa3BUTHH CTPaHbl, a apeHJa 3€MEJIbHBIX YYacCTKOB SIBJIICTCSA OIHUM U3
Hanbosee PacHpOCTPAHEHHBIX CHOCOOOB HCIONB30BAHUS 3€MIIH. DTOT HMHCTUTYT OO0JIaJaeT
pSIOM  OCOOEHHOCTEH, OOYCIOBJIEHHBIX KaK 3€MENbHbIM, TaK M  TPaXIaHCKUM
3aKOHOJATEIbCTBOM, YTO OIpEAeisieT HEOOXOIUMOCTh JETATbHOTO PACCMOTPEHHSI €ro
IIPaBOBBIX ACIIEKTOB.

ApeHia 3eMENbHBIX YYacTKOB KaK OJIMH W3 Haumboliee pacHpOCTPAaHEHHBIX |
BOCTPEOOBAHHBIX CIIOCOOOB BOBJICUCHUS 3€MJIM B XO3SMCTBEHHBI OOOPOT, MO3BOJISAFOLIMHA
3 PEKTUBHO UCTIOJIL30BATH 3EMEITBbHBIE PECYPCHI 0€3 OTUYKIICHHUS TpaBa COOCTBEHHOCTH.

WucTUTYyT apeHIbl 3€MENbHBIX YYacTKOB B PoccuM XapakTepusyercs CIIOKHOM H
MHOTOYPOBHEBOW HOPMAaTHBHOW 0a30H, coueraromeil HOpMbI TPaKIAHCKOTO M 3€MEIbHOTO
npaBa. DPPEeKTUBHOE IPUMEHEHHE 3THX HOPM TpeOyeT yyeTa MHOXKecTBa (DaKTOPOB, BKIIOYAs
LIEJIEBOE HAa3HAUCHHWE 3€MJIM, €€ MECTOIIOJIOXKEHNUE, HAIWYME OTPaHUYEHUH UM OOpEeMEHEHMI,
O0COOCHHOCTH OIPEAETICHUs apeHIHOM IUIaThl, a TaKXke CcHeUUu(pHUKYy CyOBEKTOB apeHIHbIX
OTHOLICHHUH.

ApeHza 3eMelbHBIX ydacTKOB B Poccum perynupyercss KOMIUIEKCOM — HOPM,
BKJIFOUAIOIIMIM HOPMATHBHO TIPABOBBIX aKTOB pAa3IMYHBIX cdep peryimmpoBaHus. ITO
00YCIIOBIIMBAET HAIMYME KaK OOLIMX MOJIOKEHUH, IPUMEHUMBIX KO BCEM BHJAaM apeH bl 3eMJIH,
TaK U CHELMAIbHBIX NPaBWI, YYUTHIBAIOIIMX OCOOCHHOCTU OTIENIbHBIX KaTeropuil 3eMenb U
cdep X UCIOIb30BAHUS.

OCHOBHBIM HCTOYHHMKOM pETYJIMPOBAHMS apeHIHBIX OTHOLICHWH B cdepe 3emim
sBysieTcst 3emMenbHbIN Koeke Poccuiickoit deneparyy, ycTaHaBIMBAOIIUKN OOLIME TOJIOKEHUS
0 MpPEIOCTaBIECHUM 3€MEJIbHBIX YYacTKOB B apeHiy, IpaBa U OOS3aHHOCTH CTOPOH, a TAKKe
OCHOBAHUS NPEKPALICHUS I0T0BOPA apEHIbI.

Taxxxke npumenstorcs HopMbl ['paxmanckoro koxaekca Poccuiickoir dPenepauuu, B
YaCTHOCTH, MOJIOXKEHHUSI IN1aBbl 34 «ApeHaay.

Kpome Toro, BakHyto poib UrparoT ¢enepaibHble 3aKOHbI, HalpUMep, Takhe Kak
®denepanbHblii 3ak0H 0T 24.07.2002 N 101-D3 «O6 00opoTe 3eMelnb CeabCKOXO03IHCTBEHHOTO
HaszHaueHus» 1 DenepanbHbiii 3ak0oH «O 3emireyctpoiictBe» ot 18.06.2001 N 78-D3.

Haxownern, cyiecTBeHHOE 3HaYEHHE MMEIOT HOPMAaTUBHBIE MPABOBBIE aKThl CyOBEKTOB
Poccuiickoii ®enepaiuui ¥ MYHUIMNAIbHBIX OOpa30BaHMiA, PETYIHUPYIOUINE OTAEIbHbIC
BOIIPOCHI, OTHECEHHBIE K NX KOMIIETEHIIHH.

HyxHO OTMETHTH, YTO NOHMMAETCS IMOJA apeHJIOM B POCCHMCKOM 3aKOHOJATENbCTBE.
Cratesa 606 I'paxpanckoro koaekca Poccuiickoir ®enepauuun rosopur, yto: «llo goroBopy
apeHnpl (MMYIIECTBEHHOTO HaiMa) apeHo/aTellb (HaWMoJaTeNb) 00S3yeTcs MpeaoCTaBUTh
apeHaTopy (HaHMMaTeJI0) UMYILECTBO 32 IUIaTy BO BPEMEHHOE BJIAJIEHUE U TOJIb30BaHUE I
BO BPEMEHHOE ToJIb30BaHue» [1].

Taxke MOXHO CKa3aTh, UTO apeHJa 3€Melb SBIAETCS IMpaB IOJIb30BAHUS HMH,
BO3HHMKAIOIIMM Ha OCHOBaHUM JoroBopa. [IpaBoMm crauu 3eMenbHOrO ydacTKa B apeHay
00J1aIaloT Bce COOCTBEHHUMKM 3€MENbHBIX y4acTKoB. bomee Toro, mms myOnuYHBIX
COOCTBEHHUKOB (T.€. OPraHOB rOCY/IApPCTBEHHOM BJIACTU U OPraHOB MECTHOTO CaMOYIPABIICHMS)
meperaya 3eMellb B apeHJy SBISIETCS OCHOBHBIM —CHOCOOOM  HCIIONB30BAaHMS CBOEH
cobctBeHHOCTH. OIHAKO, KaK WM JIIOObIE JIpyrue BUABI CIENIOK, apeHa 3€MENbHBIX y4acTKOB
UMEET CBOU OCOOEHHOCTH.

OCHOBHBIMU NPU3HAKAMU apEH]IbI 3€MEJIb SIBIISIOTCS:

- CpPOYHOCTb, T.€. apeHJa — IpaBO, JEWCTBYIOLIEE ONPEACICHHBIM NEPUOJ
BPEMEHHU, OIIPENIENISAEMBIN B JOTOBOPE.

- IUIaTHOCTh, T.€. BO3ME3JHOCTb ApPEHJIHBIX OTHOLICHUHM, MPOSIBISIONIAACS B
apeH/IHOM TuIaTe, BRIIUIAYMBAEMON apeH/1aTOPOM apeH 10JaTeio;

- BO3BPATHOCTb, [0 UCTEUYEHUH CPOKA apeH/bl apeHI0BAHHOE UMYIIECTBO, TO
€CTh 3eMJIsI, ITOJUIS)KHUT BO3BpATy apeHaoaarento [2].
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I'oBOpst mpo CyOBEKTOB JIOTOBOpa apeHIbl 3eMENbHBIX YYacTKOB, TO apeHIO0AATeNIeM
BCErJia BBICTYIAET COOCTBEHHHMK WJIM €ro MPEACTaBUTENb, a apeHAATOPOM MOXKET OBITh Jito0oe
¢du3nueckoe nuIo, 001a1aK0IIee 3eMENIbHOM MPABOCIIOCOOHOCTHIO, @ TAKXKE FOPUIMYECKOE JIUIIO.

Apennoznarenb — COOCTBEHHHK 3€MEJIBbHOTO y4acTKa WM YIIOJIHOMOYEHHOE UM Jiuiio. B
Ka4eCTBE apeHJ0/aTeleil MOTYT BBICTYNAaTh TOCYIApCTBO, MYHHMLUMAJIbHBIE OOpa30BaHUS,
IOpUIMYecKue U GU3NUECKUE JIHILIA.

ApeHgarop — Ui (FOPUINIeCKOe HTH (GU3NIECKOE), MPUOOPETAOIIEE MPABO BIIAJCHHS
U T10JIb30BaHUSA 3€MENIbHBIM Y4aCTKOM Ha OCHOBAHUU JIOTOBOpPA apeH bl [3].

OOBEKTOM JJOroBOpa apeH bl COrIacHo cT. 6, 22 u 27 3emensHoro kojiekca Poccuiickoit
Oenepaiii MOKET OBITH TOJIBKO 3€MENbHBIN Y4acTOK, MPOILISANINNA TOCYAapCTBEHHBIN
KaJaCTPOBBI y4eT M OTHOCAIIMECS K JIF0OOOH KaTeropuu 3eMeib, 33 HCKIIIOYEHHEM 3eMEllb,
U3BATHIX U3 000poTa [4].

JIOoroBop MOJDKEH COJEp)KaTh TOYHBIE CBEACHHS, IO3BOJSIOIINE HICHTH()UIMPOBATH
3eMENIbHBIA Y4acTOK: KaJacTPOBBI HOMEp, IUIOLIalb, MECTOMOJIOKEHHE, KaTeropus 3eMeib U
BUJ| PA3pPEIIEHHOI0 UCHOIb30BaHMsl. OTCYTCTBHE 3TUX JaHHBIX MOYKET IPUBECTU K MIPU3HAHUIO
JIOTOBOPA HE 3aKTIOUEHHBIM.

JloroBop apeHbl 3eMENbHOI0 y4acTKa 3aKjitoyaercsi B mucbMeHHoi ¢opme (ct. 609 'K
P®) [1]. JoroBop apeH/ibl, 3aKIIOYEHHBI Ha CPOK Oojiee Toja, MOUICKHUT TOCyIapCTBEHHON
peructpammu B ET'PH (ct. 26 3K P®, ct. 609 I'K P®). 310 npaBmiio He pacrpocTpaHseTcs: Ha
JIOTOBOPHBI apEH/Ibl, 3aKIFOUEHHBIC Ha HEOTPEIEIEHHBIN CPOK.

ApeHnHas miara sBISieTCS CYILIECTBEHHBIM YCIOBHEM JOToBopa apeHibl. Pasmep,
MOPSIZIOK M CPOKM BHECEHUS AapeHJIHOW IUIaThl OMPEAeNsIoTCs JIoroBopoMm. Jlns 3emensb,
HaXOJSIIMXCSI B TOCYAAPCTBEHHOW WJIM MYHHMIMIIAIBHOW COOCTBEHHOCTH, apeH/Has IuJiara
YCTaHABIMBACTCA COOTBETCTBYIOUIMMU OpraHamui Biactu. llopsimiok ompeneneHus apeHIHOM
1atel ycranasiusaetcs llpaButenscrBom P®, opranamu rocy1apcTBEHHOH BiIacTH CyObEKTOB
P® u opranamu mectHoro camoympasienus (ct. 39.7 3K P®) [4]. U3meHeHue apeHTHO M1aThl
JIOITyCKAeTCsl HE Yalle OJHOro pa3a B TOJl, €CIM WHOE HE IMPEeIyCMOTPEHO 3aKOHOM WM
JIOTOBOPOM.

Cpok apeH/ibl He SIBJISETCS CYIIECTBEHHBIM YCIOBUEM JOTOBOpA apeH/Ibl, HO €ro Jydiiie
COrJlacoBaTh M MPOIHUCATh B JIOTOBOpE, YTOOBI M30€KaTh 3aKIHOYEHHMs Ha HEOonpeaenEHHbINA
CpoK. MakcumalnbHbIi CPOK apeHIbl ydacTKa 3€MJIM, YCTaHABJIMBAETCS Ul MYHUIMITAIbHBIX
WIN TOCYAApPCTBEHHBIX 3eMelb — 49 yieT. B ocTalbHBIX Cilydasx CpOK 3aBHCHUT OT LEJIEBOIO
UCMOJIb30BaHMs 3eMiid. BaxHO, 4TOOBI CpOK apeHiIbl ObLI YETKO OIpeNeNeH B JO0rOBOpE,
YUHUTBIBasi OrpaHUYEHUs (efiepalibHbIX 3aKOHOB, U apeH1aTOp UMEET PaBO Ha MPOJICHUE CPOKa
apeH/bl TpU HaJUIeXkallleM HCIIOJHEHWH CBOUX oOs3aHHOCTel. PekomeHayeTcs BHHMAaTENbHO
u3y4yaTb YCJIOBMS JOrOBOpa apeHAbl M 3aKOHOJATENbCTBO, PETYIMPYIOLIEE 3EMENIbHBIE
OTHOILLIEHHUA, W TMpU HEOOXOAUMOCTM OOpamaTtbCsi 3a KOHCYJIbTalMed K  IOPUCTY,
CIELMAIN3UPYIOLIEMYCSl Ha 3eMENBHOM Ipase [5].

Hecmotps Ha oOummpHyro mnpaBoByro ©0a3y, KOTOpas 3aTparuBaeT BCE BOIPOCHI
PEryJIupoBaTh apeH bl BCeX BUIOB 3€MENIbHBIX YYaCTKOB MOXKHO M BBLACIUTH U s Mpoliiem,
KOTOpbIE CYIIECTBYIOT B HACTOSALIMI MOMEHT.

Kommsun mexay 3emensHbIM U ['pakiaHCKMM KOZEKCaMM B BONPOCAX  apEH/IbI
coxpansitorcsa. Hanpumep, 3K PO (m. 5, 6 cr. 22) no3BonseT apeHaaTopy, B OOJBIINHCTBE
Clly4yaeB, Iepe/iaBaTh 3eMIII0 B CyOapeH/y, 3aJl0r WM BHOCHTH apeH/HbIC MpaBa B yCTaBHBIN
KanuTaja 0e3 corjacus apeHaojaTens, JUib yBegomisis ero. B to ke Bpems, ['K PO (m. 2 cr.
615) TpebyeT 00s13aTENILHOTO COTIIACHSI ApEH I0/IaTelIs Ha CyOapeH Iy. DTO CO3/IaeT PaCX OXKICHHS
B PEryJMPOBAHUU OJTHOTO U TOTO 7K€ aCMeKTa apEHAHBIX OTHOIIEHHH.

JIoTIOTHUTENBHO, pacpoCTpaHeHa poodieMa «TBOMHON apeH/IbI» 3eMENTbHBIX YUaCTKOB,
0COOEHHO B 3eMJISIX JIECHOTO (DOHIA, YTO OCTACTCS HEPEIIEHHBIM BOIIPOCOM.

Takxum oOpazoM, apeHa 3eMeNbHBIX y4acTKOB B Poccuu mpeacTapisieT coOoi CII0KHBIH,
HO TIpH 3TOM 3(p(hEeKTHBHBIH MHCTPYMEHT JJIsI BOBJICUCHHS 3€MJIM B XO3AHCTBEHHBIH 000pOT U
peanu3aluy pa3IuyHbIX MpoeKToB. IlpaBoBoe perynupoBaHue 3Toi chepbl, OCHOBaHHOE Ha
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3emMenbHOM U ['pa1aHCKOM KO/IEKCax, MPpeaycMaTpHBaeT Kak OOIIe IPHUHIHUIIBI, IPUMEHUMBbIC
K JII0OOBIM apeHHBIM OTHOILEHHUSM, TaK U CeU(pPUIECKUe HOPMBI, YUUTHIBAIOIE OCOOCHHOCTH
OTJIEJIbHBIX KaTErOPHil 3EMEIIb.

3aKiII0OYeHUe M UCIOJIHEHHE J0r0BOpa apeHbl 3€MENbHOIO yJacTka TpeOyeT cTpororo
cobOmoieHnss TpeOOBaHMK 3aKOHOATENLCTBA, BKIIOYAsl MPABHJIBHOE OIpeAeieHHe OO0beKTa
apeHJipl, (hopMBI JOroBOpa, MOPSIKA BHECEHHs apeHJHOM IUIaThl U LEJIEBOI0 MCIOJIb30BAHUS
3€MENBHOIO y4acTKa.

l'ocynapctBO M MyHMUUNAIbHBIE OOpa30BaHUS UIPaAlOT TAKUX KAk  3eMJIM
CEJIbCKOXO3SIMICTBEHHOIO HAa3HAYEHM S, 36MJIM HACEIICHHBIX IIYHKTOB, 3€MJIA JIECHOTO U BOJHOIO
(OH/I0B, TaK KaK 3TO BIMSET HA YCIOBUS apeH/Ibl, IPaBa U 00SI3aHHOCTU CTOPOH.
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AHHOTAIIUSA

Cratps nocBsiIlieHa MpodaeMaM UCIIOIHEHHS CyIeOHBIX pelleHUi 0 UHAWBUAYaTbHBIM
TPYZOBBIM CIIOpaM B COBPEMEHHOI IMPaBOBOW cHcTeME. ABTOpbI YKa3bIBAIOT HA OTCYTCTBHE
YETKOIr0 3aKOHO/IATEeNIbHOIO PEryJIMPOBaHMs rapaHTUH IMpaB OTBETUMKA B JTAHHOM KaTeropuu
CIIOPOB, YTO CO37aeT AUCOAlaHC B 3allUTE€ MHTEPECOB CTOPOH. OTHENBHO paccMaTpUBAETCs
npobisiema, cBsi3aHHas ¢ a03. 2 4. 3 cr. 445 T'TIK P®, KOTOpBIH BBICTYMAeT 3aKOHOAATEIbHBIM
OappepoM Ui pealu3aluy [OBOPOTA MCIIONHEHHS PELIeHHs CyAa IO BOCCTAHOBJIEHHMIO Ha
pabore. B crarbe mnopuepkuBaeTcs HEOOXOAUMOCTb COBEPILIEHCTBOBAHUS HOPMATHBHO-
NpaBOBOM 0a3bl W MEXAHU3MOB HCIIOJHEHMs CYAEOHBIX peIIeHHH ¢ Ienbio oOecredeHus
3¢ (eKTUBHOM 3alUTHI TPaB KaK paOOTHUKOB, Tak U paboToaaTeneil.

KiroueBble cj10Ba: TpyJI0BbI€ CIIOPHI, UCIIOJHEHHE CYNEOHBIX PEIICHUI, 3aliTa MpaB
PabOTHHUKOB, HEMEIJIEHHOE UCTIOTHEHUE, CYJl, KOMITEHCAIHS.

Abstract

The article is devoted to the problems of execution of court decisions on individual labor
disputes in the modern legal system. The authors point out the lack of clear legislative regulation
of guarantees of the defendant's rights in this category of disputes, which creates an imbalance in
the protection of the interests of the parties. The problem related to paragraph 2 of Part 3 of
Article 445 of the Civil Procedure Code of the Russian Federation, which acts as a legislative
barrier to the implementation of the reversal of the execution of a court decision on reinstatement
at work, is considered separately. The article emphasizes the need to improve the regulatory
framework and mechanisms for the execution of court decisions in order to ensure effective
protection of the rights of both employees and employers.

Keywords: labor disputes, execution of court decisions, protection of workers' rights,
immediate execution, court, compensation.
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Pazpemienne uHAMBUAYalbHBIX TPYAOBBIX CIOPOB — BaXKHas 4YacTb TPYIOBBIX
OTHOIIEHUH, TPeOyroI[asi IPUCTAIBHOIO BHUMAHUS U OT paboTonaTesei, U OT pabOTHUKOB.

B cBoeil 1esTenbHOCTH Cybl IIPU PAaCCMOTPEHUH WMHAWBUAYAJIBHBIX TPYIOBBIX CIOPOB
PYKOBOJCTBYIOTCS ~ KOMIUIEKCOM  HOPMATMBHO-TIDABOBBIX ~ aKTOB, BKJIIOYas  TPYLOBOE
3aKOHOJATEIbCTBO, TPAKAAHCKOE MIPOLIECCYaIbHOE 3aKOHOAATENbCTBO, a TAKXKE Pa3bsCHEHUS U
ykazanusi Bepxosaoro Cyna Poccuiickoit deneparuu.

B cootBerctBun ¢ ['paxknanckum npoueccyanbHbIM KoaekcoM PD, a uMeHHO yactu 2
cratbu 13 [2], pelieHus cyna, BBIHECEHHBIE IIOCIIE PACCMOTPEHHUSI HMCKOBBIX 3asBIICHUM,
00peTaroT I0PUINYECKYIO CHITy M 00sI3aTeIbHBI JIJIsl UCTIOHEHHs 110 Beeil Poccun. VcronmHenne
9TUX PEUICHUM sBIAeTcSd (UHAIBHON CTaJuel IpakJaHCKOro CyAONpPOU3BOJCTBA, B KOTOPOM
HaxOJT CBOE pa3pelleHHe TPYAOBBIE CHOPBI, M UTPaeT BAKHEHIIYI0 poib B OOECIeYeHHU
3aIlUTHl IPaB PAOOTHUKOB. TOJIBKO rApaHTUPOBAHHOE UCIIOJIHEHUE CY/I€OHBIX PEIIEHUH MOKET
CIIY’)KUTb HaIe’KHOM rapaHTUEH 3allluThl TPYAOBBIX IIPaB MPaXKJIaH.

K coxanenuto, peanuzanusi CyAeOHBIX pEIIEHMH Ha Jeje 4acTo CTaJKUBaeTcs ¢
TPYAHOCTSIMHU. 3aJ€pPKKM U HEMOJIHOE WCIIOJIHEHUE PEIIeHUH CyAa — pachpoCTpaHEHHAS
npobsiema. OcoOEeHHO TPEBOXKUT, YTO UMEHHO pabOTOJaTeIN Yallle BCEro UTHOPUPYIOT PEIICHHS
CY/IOB, JIMIIasi PaOOTHUKOB BO3MOXKHOCTH BOCCTAHOBHTH CBOM IIPaBa, JaXE MMes Ha pyKax
BBIUTPBIIIHOE PELIEHUE.

Ha npaktuke cymniecTByeT MHOKECTBO IPOOJIEM C BBIIOJHEHUEM CYAEOHBIX PELICHUM,
KOTOpBIE JIOJDKHBI MCHOJHATBCS HEMEUIEHHO B COOTBETCTBUM C 3aKOHOAATENIbCTBOM. B
cootBercTBHHU cO cTathei 211 I'TIK PO, k TakuM pereHnsiM OTHOCSTCA:

—  pelieHus o BblIuIaTe pabOTHUKY 3apabOTHOI IUIAThI B TEUEHUE TPEX MECSLIEB;
—  peuleHus 0 BOCCTaHOBJIEHHH Ha padore.

CyneGHble perieHHs JODKHBI UCHOJNHATHCS 0e3 MpOMEIIeHUs], BHE 3aBUCHMMOCTH OT
HamMepeHuil paboTtojarens 00XajloBaTh MX B BBILIECTOAIIMX CYACOHBIX HMHCTAHLMSAX. OTO
HoJipa3yMeBaeT, YTO Jake eclu OyneT MoJaHa amneuIsalus WIM KaccallMOHHas >kanooa,
pabotosarens 00s3aH BBIOJHUTH YKa3aHHUs Cylda Kak MOXHO ObicTpee. TeM He MeHee, Ha
NpakTUKEe 4YacTO BCTpEUaroTCs Cilydad, KOrja paboTojaTend H30€eraroT HeMeUIEHHOTO
WCTIOJIHEHUSI TaKUX PEUICHHH, YTO MPHUBOAUT K YIIEMJIEHHUIO IPaB PAOOTHUKOB M CHHKAET
3G HEKTUBHOCTD CYAEOHOM 3aIIUTHI.

[Inenymom BepxoBHoro Cyna P® Obuio noapoOHO pa3bsCHEHO yKa3aHHOE IMOJIOKEHHE
IPaKAaHCKOTO MpolieccyaabHOro 3akoHoAaTenbeTBa. B [TocranoBnennu ot 19 nexabps 2003 r.
Ne 23 Ilnenym BC P® aknentupyer, uro peuenus, nepeurcienssle B cr. 211 T'TIK PO,
NOJUIEKAT HEMEJICHHOMY MWCIIOJHEHHIO, IIOCKOJBbKY 3TO IPABHJIO HOCUT HWMIIEPATUBHBIN
xapaktep [3]. [lanHoe TpeOoBaHWE SBISETCS KaTErOPUYECKUM U O0s3aTENbHBIM, HE
JIONYCKAIOIUM  KaKUX-THOO MCKIIOYEHMH B 3aBUCUMOCTH OT TMO3UIMHM  OTBETYMKA
(paboTtomaTerns).

Takum oOpazom, Jaxke eciau B COAEP)KaHUU CYAEOHOTO aKTa HEeT SIBHOTO YHOMHHAHHS O
HEOOXOJIMMOCTH €ro HEMEUIEHHOTO HCIIOJIHEHHs, 3TO HE OCBOOOXKIaeT paloronmaTtens OT
00513aHHOCTH BBITIOJHUTH TPEOOBaHMS Cy/la B KpaTYalIlIue CPOKH.

CormacHo HOopMam cr. 211 I'paxkmaHckoro mpoueccyanpHOro Kojekca Poccuiickoit
®denepary, cy/Ipl BIPABE MIPU MOJIOKUTEIBHOM PELIEHUH 110 TPYJIOBBIM CIIOPaM, CBSI3aHHBIM C
BOCCTAaHOBJIEHMEM Ha padouyeM MecTe, YyKa3blBaTh Ha HEOOXOAMMOCTh HEMEJIEHHOTO
UCTIONTHEHUs TPeOOBaHMI O B3bICKAHUM 3apaOOTHOM MJIaThl 3a MEPUOJ BHIHY)KICHHOTO TpOryJa,
KOTOPBI HE MpPEBBIIIAET TPEX MeECcALEB. JTa NPAaKTUKAa OCHOBBIBAECTCS Ha pPa3bSCHEHUSX,
U3JI0KEHHBIX B nocraHosieHusx [Inenyma BepxoBHoro Cyna Poccun. Tem He MmeHee, naHHas
MO3ULIUS SIBIISIETCSA MPEIMETOM KPUTHKH CPEAU FOPUIHMUECKOTO COOOIIECTBA, MOCKOIbKY MOXKET
paccMaTpuBaThCs KaK HEBEPHOE TPAKTOBAHUE JICHCTBYIOIUX HOPM IIPaBa.

Takast mpakTHka HapyllaeT KOHCTUTYLIMOHHOE PaBEHCTBO BCEX CTOPOH CYAEOHOro
nporiecca [5]. Hanpumep, mpaBa oTBeT4ynKa (paboTOAATENS) YIIEMIISTIOTCS, KOTJIa OH HE MOXET B
HOJTHOW Mepe 3alllUTUTh CBOM MHTEpEChI NPU 00XaJOBaHMM peleHus. BosmoxkHa cuTyanus,
Korja paOOTHHK, BBIMTPAB JIENO B TEPBOM WMHCTAHLMH, BOCCTAHABIHMBAeTCs Ha pabore U
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MOJy4aeT KOMIICHCALMIO, YK€ TOJIyYUB 3TH BBIUIATHL. EC/IN BBIIECTOANIME CYABI OTMEHSIOT
WM U3MEHSIOT PElIeHHEe N1epPBOM MHCTAHIMU, BOSHUKAET BOIIPOC O BO3BPATE 3TUX BBIILIAT. DTa
npobiiema TpeOyeT pa3pabOTKU YETKUX NPABHI, OIPEACISIONMX MPOLEAYpy IOBOPOTa
UCIIOJIHEHUSI CYI€OHBIX PELICHUH B CIIyd4ae UX OTMEHBI MJIM U3MEHEHMS.

Kak ykaspiBaercs B a03. 2 4. 3 ct. 445 I'TIK P®, B ciiyyae oTMEHBI B KACCAITMOHHOM WU
HaJ[30pHOM MOpsIJIKE pELIeHUi cyaa 1o JieJaM, KOTOpPbIe CBSI3aHbl C B3BICKAHUEM JECHEXHBIX
CYMM TI0 TpeOOBaHHUSM, KOTOPBIE UCXOAAT U3 MPABOOTHOIICHUHN B cpepe Tpyaa, C B3bICKAHUEM
BO3HArpak/€HHs 3a MCIIOJIb30BaHUE MPAaB Ha MPOM3BEJCHUS HAYKH, JIMTEPATYPbl U UCKYCCTBA,
UCTIONTHEHUSI, OTKPBITUS, H300pETeHUs, MOJE3HbIE MOJEIH, NPOMBIIIICHHBIE 00pa3lbl, O
B3bICKAHMM aJIMMEHTOB, O BO3MELICHUM Bpela, NPUYMHEHHOIO YBEYbEM WM HHBIM
MOBPEXIICHUEM 37I0pOBbS JTMOO CMEPThIO KOPMIJIBbIIA, BO3MOXKEH IIOBOPOT HCIIOJHEHHS
pELICHUs], €CIM pellIeHHEe CyJa, KOTOpoe ObUI0O OTMEHEHO BBIIIECTOSIIMMM HHCTAHLMSIMHU,
OCHOBBIBAJIOCH Ha JIOKHBIX CBEICHUSX, KOTOpPBIE COOOIIMI HMCTEI, WM K€ Ha TOAJ0KHBIX
JIOKyMEHTaX, KOTOPbIE OH MPEJOCTaBUIL.

Anamuzupyst nonoxenus 4. 3 cr. 445 I'TIK P®D, MOXHO OTMETHTH, YTO B Jejax O
BOCCTAHOBJIEHUM Ha paboTe OTBETUYMK (paboTonaTeNb) U3HAYAIBHO HAXOAUTCS B YIIEMJICHHOM
MOJIOKEHUU 10 CPABHEHMIO C MCTLOM (pabOTHUKOM). DTO CBSI3aHO C TEM, YTO 3aKOHOJATEIhb
npeaycMaTpuBaeT BO3MOKHOCTh ITOBOPOTA MCIIOIHEHUS CyJeOHOIO peleHus! TOJIbKO B CTPOro
OTPaHUYEHHBIX CIy4asX, TAaKUX KaK MpPEeJOCTaBICHUE HCTLOM JIOKHBIX JJOKA3aTENbCTB WU
HOJJIOKHBIX JOKyMEHTOB. OIHAKO JIOKa3bIBAHUE ATUX (PAKTOB JIOKUTCS HA OTBETUYMKA, YTO
CO3J1aeT ISl HETO 3HAUUTEIbHbIE TPYIHOCTH.

JlokazaTh, 4TO UCTEL-PaOOTHUK MPEIOCTABUII JIOKHBIE J10KA3aTEIbCTBA WIIN MTOUI0KHBIE
JOKyMEHTbl paboTojarento, sBIAETCd BecbMa CIOXHOM 3amadell. CyneOHas IpakTHKa
IIOKAa3bIBAET, YTO YACTO OTMEHA PEIleHUH CyI0B IEPBOM MHCTAHIIUHU, IPUHSTHIX B IOJIb3Y UCTLA,
IIPOMCXOJUT M3-32 HEBEPHOI'O TOJIKOBAHMS HOPM 3aKOHOJATENBCTBA WM K€ HApYLIECHHUs] HOPM
MaTepHagbHOro mpasa. OJHAKO TaKue HapyIIEHHUs] HE BXOJAT B KPyr OCHOBaHMM, yKa3aHHbBIX B
abzame 2 wactm 3 crarbu 445 ['pakaaHCKOro mpoleccyaabHOro kojaekca Poccuiickoit
denepaniuy, KOTOpbIE O3BOJISIOT OCYIIIECTBUTH TOBOPOT UCHOIHEHHUS Cy/IeOHOTO aKTa.

CrnenoBarenbHO, pelieHHEe Cy/a MepBOM MHCTAHLIUHU O BOCCTAHOBJIEHUM COTPYIHUKA U
BBIIJIaT€ KOMIIGHCAIlMM 3@ BBIHY)KICHHBIM MpOTrYyJl CTaBUT paboTojarenss B YSI3BUMOE
nojoxxeHue. Jlaxke eciy BBIIECTOAMINI CyJ] OTMEHHT 3TO PElIeHHe, paboToaTeNlb HE CMOXKET
BEPHYTb CpEJCTBA, BBIIJIAYEHHBIE II0 YXKE HCIIOJIHEHHOMY pEIICHUIO0 Cyla, IOCKOJIbKY
JEHCTBYIOIEE 3aKOHOJATEIbCTBO HE NpeaycMarpuBaeT 3()(EKTUBHBIX MEXAHU3MOB JUIA
MIOBOPOTA UCTIOJIHEHHS B TOAOOHBIX CUTYyaIUsIX.

Takum 00pa3oM, HECOBEpIIEHCTBO MPABOBOIO PEryaMpOBaHMs B JJaHHOW 00JacTH U
OTCYTCTBHUE OallaHCa HHTEPECOB CTOPOH TPYyAOBOro cropa. Paboronarens, Oyaydn OTBETUUKOM,
OKa3bIBAETCS B yA3BUMOM ITOJIO’KEHUH, TaK KaK Ja)e MPU YCIEeIIHOM 00KaJI0BaHUH PELICHUs OH
HE MOXKET KOMIIEHCHpPOBaTh ITOHECEHHble YOBITKM. Takas curyanusi TpeOyeT BHECEHUS
U3MEHEHMI B 3aKOHOJATENILCTBO, HANPABJICHHBIX Ha OOECIEUeHHE CIPaBEUIMBOIO U PABHOTO
MOJIX0JIa K 3alllUTe MpaB Kak pabOTHUKOB, TaK U paboToaTelNei, a Takke Ha pa3paboTKy YETKUX
IpoLeayp /Ui IOBOPOTA UCIIOMHEHHUS CY/I€OHBIX PEIIEHUH B CIIydasiX UX OTMEHBI.
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AHHOTaNUA

B nanHOI cTaThe NMPUBOAUTCS aHAIN3 TAKOM KIIHOYEBON JUlsi peanu3auuu 3(dexTHBHON
KoMMyHUKanu Mexay llpaBurensctBom u ®DenepanbpiM  CoOpaHHeM KaTETOpUH, Kak
IIPaBOBbIE MEXAHMU3MbI B3aUMOJEHCTBUA. PacCMOTpEHBI OCHOBHBIE HEOYETHI CYLIECTBYIOILEH
NPAaKTHKA TPABONPUMEHEHHS W HEKOTOPHIE 3aKOHOAATENbHBIC IMPOOENbl, HE TO3BOJIIOIIHIE
JIOCTaTOYHO 3(P(PEeKTUBHO B3aMMOJEHCTBOBATh 3aKOHOAATENBHOM M HMCIOIHUTEIbHONW BETBAM
BIaCTH. B KadecTBe yperyiMpoBaHHS NPUBEICHHBIX IPOOJIEM MPEIIOKEHBI HEKOTOPHIC
HONPABKU B JAEHCTBYOLIEE MPO(DUILHOE 3aKOHOIATENbCTBO.

Kuarwuessbie cinoBa: [IpaButensctBo Poccuiickoit deneparmu, ['ocynapcTBeHHas ayma,
IIPaBOBBIE MEXAHU3MBIL.

Abstract

This article analyses such a key category for the implementation of effective
communication between the Government and the Federal Assembly as legal mechanisms of
interaction. The main shortcomings of the existing practice of law enforcement and some
legislative gaps that do not allow the legislative and executive branches of power to interact
effectively enough are considered. Some amendments to the current specialised legislation are
proposed to resolve these problems.

Keywords: Government of the Russian Federation, State Duma, legal mechanisms.

OnHOM M3 TJIaBHBIX XapaKTEPUCTHK COBPEMEHHOIO JIEMOKPATHYECKOro TOCylapCTBa
SBJISIETCSL CHUCTEMa pasJiesieHus] BiacTtel. B maHHOM crathe OyayT paccMOTpPEHbI NPaBOBbIE
aCIEeKThl B3aUMOJIEHCTBUSI UCTIOJIHUTEIbHOM 1 3aKOHOAATEILHON BETBEH BIAcTU. 3aKOHOAATEINb
peryiupyer TO, KaKUM O00pa3oM CBOIO JIEATEIbHOCTb KOOpIMHUPYIOT [lapnmameHT W
IIpaButensctBOo Poccuiickoit ®@enepanuu. B Poccum IlapmaMeHT cOoCTOMT M3 JABYX Ianar.
Bepxusas — Coser ®Penepauun, u HwkHAA — [ocymapcrBenHas [lyma. Takasg mnpaBoBas
apxXUTEeKTypa  MOJpa3yMeBaeT  ONpeAeleHHble  OCOOCHHOCTH  B3aUMOJAEHCTBHUS  C
IIpaBurenscTBOM. Takke CTOUT OTMETUTH, YTO IpaBoBas cucreMa PO sBisgercs HOCTaTOYHO
MOJIOJIOH, XOTb U IIPUCYTCTBYET SIBHASI IPEEMCTBEHHOCTh OT COBETCKOM CHCTEMBI ITPaBa, BCE KeE,
B paMKax IIapJaMEHTApU3Ma, KaKk OTMEYaeT MHOKECTBO DJKCIEPTOB, B IIPAaBOBBIX AaKTax
MPUCYTCTBYIOT MPOOENHI [§].

IleHTpanbHBIM TMOHATHEM, B paMKax IIPABOBOIO pPETYIUMPOBAaHUS B3aUMOICHCTBHSA
[IpaButenscTBa u [lapmamenta PO, BuguTCcs HEOOXOAUMBIM 0003HAYHTD «ITPABOBON MEXaHU3M
B3aMMOJCUCTBUD». HEmocpenacTBEHHO CBS3aHHBIM C JAHHBIM IIOHATHEM SIBIIIETCS KaTeropus
MIPaBOBOTO B3aMMOJIEHCTBUS, KOTOPYIO MBI pacCCMOTPHUM mpexne. Tak, oJuH U3 NpodUIbHBIX
uccnenosarened, opuct B.JO. IlaHueHko XapakrepuzyeT NaHHOE IIOHSATHE YEpe3 HEKYIO
MHTEPAKIMIO, OCYILECTBISIEMYIO BHYTpH JAaHHOro oémecra. CornacHo 0003Ha4YaeMoi
UCCJIE/IOBAaTeIeM TO3ULMHM, JaHHOE TIOHATHE MPEACTaBIseT Cco00il cmocod, anropuTMm
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B3aWMO/ICHCTBUS, TIPU KOTOPOM MEXIY JAHHBIMU MPABOBBIMU CYOBEKTAMH MPOUCXOAUT 0OMEH
OTIpe/IeIeHHBIMHU JEUCTBUSMH U UH(pOpMAIIMEl, YTO MIPUBOAUT K ONPEIEICHHOMY, BECOMOMY C
IOPUAMYECKON TOUKH 3pEHUS, PE3YIIbTaTYy.

PaccmoTpeB moapoOHee  BBIICONMCAHHYIO — MO3WIUIO, BUAWTCS  HEOOXOAUMBIM
00paTUThCA K TAKOW XapPAKTEPUCTUKE MOHSATHUS, KaK HAINYME CYOBEKTOB, OCYLIECTBIISIOMINX
MEXIy COOOM B3aMMOJCHCTBHE B paMKax MpPaBOBOTO Mouid. BuaHbli crenuanucT B 00JacTu
uccnenoBanus rocyaaperseHHoro mnpasa J[.H. baxpax, mpoBoauBIIMII HCCIIENOBaHUS, Kak B
paMKax COBETCKOM CHUCTEMbI IpaBa, TaK U B PaMKax COBPEMEHHOW POCCHIICKON IPaBOBOM
CHCTEMBbI, OTMEYAET, YTO IM0JI JAHHBIMH CYObEKTaMHU CJIEAYET MOHUMATh CTOPOHBI COLUATIBHOTO
B3aMMOJEWUCTBUSA, UMEIOIMMH, B PaMKaX MPaBOBOIO MO U JEHCTBYIOLIETO 3aKOHO/1aTENIbCTBA,
npaBa U 00s3aHHOCTH. be3yclOBHO, CTOUT TaK)kKe€ OTMETHUTh, YTO TaKOE B3aHMMOJICHCTBHE HECET
npaBoBbIe nociencTsus [ 1].

OOpamascy kK 0HOHN K3 paboT Kannuaata ropuandeckux Hayk K.B. Kapruna, cauraem
HYXHBIM OTMETHTh, 4YTO TaKH€ TMPABOBbIE TIIOCIEACTBUS MPEACTABIAIOT €000 HEKYIO
TpaHchopMmalusi JeHCTBUTENBHOCTH, CYLIECTBYIOIIEH C TOUYKM 3pEHHUs] IPaBOBOIO IOJI.
OTMeTHM TaKXe, YTO JAHHbIE W3MEHEHUS PEryJupyIOTCs 3aKOHOAATEIEM, a UX MOTEHIHAJ,
PaBHO KaKk M BO3MOXHBIEC CJEICTBUS IIPAaBOBOIO B3aUMOJICHCTBUS, YCTaHABJIMBAIOTCA
JEUCTBYIOIIUMH 3aKOHAMH, TJIe TaK:Ke 0003HAYEHBI YCIOBUS M OOCTOSTENbCTBA, MPU KOTOPHIX
HACTYIAET TO UM UHOE MOCIIEACTBUE TPABOBOT0O B3aUMOICHCTBHS [2].

W3 noruku KOHLIENIMK B3aUMO/ICHCTBUS HEOOXO0AUMO TAK)KE MPENOIOKUTH HATHUUE Y
NPaBOBBIX CYOBEKTOB, BCTYMAIOIIMX B 3TO B3aWMOJACHCTBHE, HeKuX ueneid. [IpaBoBast 1ens,
KOTOPYIO IpecienyeT CyObeKT B paMKax B3aUMOJICHCTBUS C APYTUM CYOBEKTOM, MPEACTABISIET
co00i1 HeKUii Pe3ybTaT, KOTOPBII CTPEMHUTCS JOCTHYb JaHHAs CTOPOHA B3aUMOJICHCTBUSI.

Bo3Bpamasicb K LEHTpadbHOMY, B paMKaX TEMbl HAILIEr0 MCCIEIOBaHMS, MOHSTHUIO
«IIpaBOBOIO0 MEXaHWU3Ma B3aUMOJCHCTBHs», OTMETUM, 4YTO, MMEs BBHIY CYIIECTBOBAaHUE
Pa3NMYHBIX OTpaciieil mpaBa M Pa3IUYHBIX BUIOB CyOBEKTOB, MPEACTABIACTCS, YTO MPABOBBIC
B3aMMOJCUCTBHSA, B 3aBHCHMOCTH OT YCJIOBHW, MOTYT HUMETh pa3JIM4HBIA XapakTep M
0COOCHHOCTH peanu3auuu. /[l perynupoBaHus HIMPOKOTO CHEKTpa B3aUMOJEHCTBHIA
pa3IUYHBIX TPaBOBBIX CYOBEKTOB, 3aKOHOJAATENb M (HOPMHUpYET cCHElU(pUUECKHE IPaBOBbIC
MEXaHUu3MblI [3].

dopmynupysl 1aHHOE TOHSATHE, BUAWUTCS HEOOXOAMMBIM IPUBECTH HEKOTOPHIE €ro
XapaKTepUCTUKU. Tak, MpaBOBblIE MEXAHMU3Mbl B3aUMOJICHCTBHS XapaKTEPU3YIOTCS HAIMYHEM
mpaB, 00S3aHHOCTEN, CAHKIIMK TOTO WJIM MHOTO poja. Takoi MexaHu3M, Kak OTMEYar0T MHOTHE
aBTOpBI, SIBIsIETCS HAOOPOM MPaBOBBIX CpeACTB. CTOMT OTMETHTh, YTO PabOTOCIOCOOHOCTH
IIPAaBOBBIX MEXaHU3MOB OOECIIEUMBAETCS YINOPAAOYEHHOCTBIO M CHCTEMHOCTBIO HOpM, U3
KOTOPBIX OHU c(HOPMUPOBAHHI [4].

Omnpenensisi paccMaTpUBaeMoe TMOHATHE, OJWH W3 HCCIENOoBaTeNel JaHHOro Mpoguiis
K.B. llynaukoB oTMewasn, 4YTO MpPaBOBbIE MEXaHM3Mbl CTOMT paccMaTpUBaTh, KaKk HEKUE
IIPABOBBIE MHCTPYMEHTHI. [Ipm 53TOM, y4YeHBIM XapakTepU30BaJl MPABOBBIE MEXAHU3MBI
00s13aTeNbHBIM PEryJHMpOBaHUEM Ha 3aKOHOJATEIbHOM YPOBHE, a TaKke CHCTeMHOCThIO. Ilo
MHeHuto K.B. IllyHnukoBa, naHHbIE IpaBOBBIE CPEACTBA, KOMUMH SIBIIFOTCS IIPaBOBBIE
MEXaHWU3MbI, TPU3BAHBI pEIIaTh KOHKPETHBIE 3aJa4yd U TPHUBOAUTh K JIOCTHKEHHIO
OTIpeieNIEHHBIX 1IeJIell B paMKax TOrO MJIM MHOTO B3aUMOJIEUCTBUS B IIPABOBOM MoJie [6].

Wtak, BUAUTCS pENEBAHTHBIM ONPEACTUTH MTPABOBBIE MEXAHU3Mbl B3aUMOJICUCTBUS, KaK
HOPMBI, OOBbETUHEHHBIE B CHUCTEMY, IPU3BAaHHBIE PETYJIMPOBATH B3aUMOJIEHCTBHE CYOHEKTOB
mpaBa B paMKax I[IPaBOBOIO TMOJiI TakK, YTOOBl MaKCUMHU3UpPOBaTh 3()(PEKTUBHOCTH U
IIPEJICKAa3yEMOCTh IOPUINYECKUX PE3YJIBTATOB IaHHBIX MPABOOTHOIIEHUM.

B pamkax maHHO#H cTaTbu paccMaTpUBAIOTCS OCOOEHHOCTH TPABOBOTO PEryIUPOBAHUS
B3aUMOJICUCTBHSI MCIOJIHUTEILHOM M 3aKOHOJATEJIbHOM BETBEM BJIACTH, a TAKXKE IPABOBBIC
MEXaHW3MBbI, OOecleurBaloIie JaHHoe B3aumozeicTBue. CyObeKkTaMu NMPaBOOTHOILCHUH, B
JTaHHOM city4ae, sBisiroTes Denepanbaoe Codpanue u [IpaButenberBo Poccuiickoit @eneparum.
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Buaurcst HeoOXOIUMBIM 0003HAYUTH TPABOBBIE aKTHI, HA OCHOBE KOTOPBIX JTAHHBIC OPraHbI
BJIACTH OCYILECTBIISIOT CBOIO JESATEIbHOCTb.

OCHOBHBIMU ~ aKTaMH JUIl JESTEIbHOCTM JAHHBIX OPraHOB BJIACTU  SIBIISIIOTCA
Koucturymus PO, ®K3 «O IlpaButensctBe POy, pernmaMeHThl TaHHBIX OPraHOB U HEKOTOPHIE
unble HITA. OnHuM 13 OCHOBHBIX IIPEIMETOB B3auMoJecTBUS Mexny llpaButenbcTBoM u
OenepanbibiM - CoOpaHueM — SIBISIOTCSL  3aKOHBI, IMpolecc MX co3faHus. B pamkax
B3aUMOJICHCTBUE IO JIaHHOMY MpEAMETY 3aKOHOJATeldb IPEAyCMaTpUBaeT HaJIM4ue
ONpeIeJICHHBIX IPABOBBIX MEXAHU3MOB [9].

Tak, B OCHOBHOM 3aKOHE COAEP)KUTCSI HOPMA, 3aKPEIUISIOIasl 32 BBICIIMM OpPraHOM
WCIIOJTHUTEJIbHOW BJIACTH IPaBO BHOCUTh Ha paccmorpeHue [lapiameHTa Te WM HMHbIE
3aKOHOIPOEKThl. OTMETUM, YTO BHECEHHE 3aKOHOIPOEKTOB  OCYLIECTBISIETCS — 4epe3
I'ocynapctBennyto  Iymy. IlomMuMo 53TOro, 3akoHoAareneM MPEAYCMOTPEHBI IPABOBBIC
MexaHu3Mbl, no3possirone Ilapmamenty B3aumopeiictBoBate ¢ IIpaBUTENbCTBOM TakuMm
o0pa3oMm, 4T0ObI TOBBINIATH APPEKTUBHOCTH 3aKOHOTBOPYECKOM JesTenbHOCTH. B manHOM
clyyae pedb HAET O B3aUMOJCHCTBUM, KOTOPOE€ MOXKHO OXapakTepU30BaTh, Kak
uHpopmanmonHoe. To ectb, B OCHOBHOM 3aKOHE MpeycCMaTpUBACTCS MIPABO WU 00S3aHHOCTbD,
B 3aBUCHUMOCTH OT IOPUIUYECKHX OOCTOSTENBbCTB, JaBaTh 3aKJIIOUYEHUS HA T€ WIM HHbIE
3aKOHOMNPOEKTHI, HAXOosAIIMecs Ha paccmoTpenuu ['ociymsl [10].

Otmerum, 4TO B paMmkax cucremarusauuu paOotel [lapmameHnTa W 11 MOBBILIEHUS
3¢ (HEeKTUBHOCTH 3aKOHOTBOPUECKOW JEATENbHOCTH, 3aKOHOJATeNh MPEeIyCMOTpeNl Halu4yue
0c000i1 cTpyKTyphI [t 00enx nanat — CoBera @exepanuu u ['ocaymel. Peds uaer o komurerax
— CTPYKTYPHBIX MOJpa3JesICHUsIX BepXHEl 1 HbkHel nanar [lapnamenra. B pamkax anropurma
B3aUMOJICUCTBHSl MCIOJHUTEIBHOW W 3aKOHOJATENBHOW BETBEH BJIACTH, JCHCTBYIOLIUM
3aKOHO/IATEIbCTBOM  IIPEIYCMOTPEHbl MPAaBOBbIE MEXAaHU3Mbl B3aUMOJEWUCTBUS  MEXKAY
xomuteramu [lapiamenTa u IlpaBurenscrea P®. BaxkHO ynoMsiHYTh TO, YTO B3aMMOZACHUCTBUE
TaKoro pojia OCYLIECTBIISICTCA B BUJE Mepeayd MH(GOPMALMK 110 TOMY WJIM MHOMY BOIPOCY,
KacarolieMycsl BeIeHHUs UCTIOJIHUTEILHOTO OpraHa BIacTH.

B OcnoBHoMm 3akone, a Takxke B npopuiabHoM @3 «O mapiaMeHTCKOM KOHTPOJIE»
IIPEYCMOTPEH MPAaBOBOM MEXAHM3M BBILICYIIOMSHYTOIO BHJIa B3aUMOJIEHCTBH. Tak, COrimacHo
cr. 103.1 Koncrutynuu P®, mapnameHtapun obeux majar HaJeJsIoTCs MPaBOM 3allpalliiBaTh
HeoOXxouMyto uHGopmanuio y IlpaBuTenscTBa U COOTBETCTBYIOUIMX JIOJDKHOCTHBIX JIMI[ B
dopme 3anpocoB U obpamieHuid. Takas npaBoBasi KOHBIOHKTYpa OJHOBPEMEHHO OOECIeurBaeT
BO3MOYKHOCTb OCYILIECTBJICHHS MApJIaMEHTCKOIO KOHTPOJIS, YTO SIBJISIETCSI OJHUM U3 YCIOBUH
(YHKIIMOHMPOBAHUS JEMOKPAaTHUYECKOTO TOCYIapCcTBA, a TaKKe MOBBIMAET 3((EKTUBHOCTD
3aKOHOTBOPYECKOM JIESATEIbHOCTH, IO3BOJISAS MapiaMEHTApHsIM BOBPEMSI KOPPEKTHPOBATbH
3aKOHOZATEIbHYI0  0a3y,  Moiydas  HEOOXOAMMYK  HMHGOpMAIMIO,  KacaoLIyrOCs
IIPaBONPUMEHUTENBLHOM NMPAKTUKH, OT MPO(QUIbHBIX BEJOMCTB.

Kak ynommuHanoce Bbllle, AEATEIBHOCTh PAaCCMaTPUBAEMbBIX OpPIaHOB, B YaCTHOCTU
obenx manar dDenepasbHOrO COOpaHMS OCYILECTBISETCS Ha OCHOBE perjiaMeHToB. Tak, B
pernamentax nanar DenepasbHoro CoOpaHus NpeaycMaTpUBAETCsl €Ile OAWH IPaBOBOM
MEXaHU3M B3aUMOJEUCTBHSI C BBICHIMM OpPraHOM HCIOJHUTENLHOW BiacTH. Peub maer o Tak
Ha3bIBaeMbIX «[IpaBUTENBCTBEHHBIX Yacax», KOTOpbIE MPEACTABISIOT COOOW OIpeaereHHbIH
BpeMEHHON HHTepBal B paMkax 3acemanusi denepanmbHoro CobOpanus, imbo l'ocaymsbl, B
TE€YEHHE KOTOPOT'0 MPEICTABUTENN BBICIIErO OPraHa UCIIOJIHUTEIBHOM BJIACTH IPUCYTCTBYIOT Ha
3aceJaHMM M OTBedaroT Ha Bompochl JlemyratoB wim CeHaropoB. OTMETHM, 4YTO JaHHBIN
MEXaHU3M TPEeTyCMOTPEH 3aKOHOIaTeNIEM HE TOJIBKO B paMKaX CUCTEMbl OOMEHa 3HAUMMOM ISt
npouIbHON JeATEeNbHOCTH HH(pOpManuel MeXIy 3aKOHOAATENbHOM W HMCIOIHUTEIbHON
BETBSIMH BJIACTH, HO B KQUECTBE OUEPEIHOI0 Crioco0a MapaaMeHTCKOro KOHTPOJIS.

JlornyHO TMpPEAnoyNoKUTh, YTO UCXoAsd u3 Hamumuus y [lpaButenscTBa mpaBa
3aKOHO/IATEIbHOM WHUIMATHUBBI, B JICHCTBYIOIIEH IPABOBOM apXUTEKType [OJIKEH OBITh
NPEIYCMOTPEH MeEXaHu3M ydacTust ero, IlpaButensbcrBa, IpeacraBuUTeneii B MIpsAMOM
00CY)KJICHMM BHOCHMBIX 3aKOHOMPOEKTOB. Takoi mexaHu3M o0Oo3HaueH B IloctaHoBieHun
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ITpaBurtensctBa Nel506. Tak, cornmacHO JaHHOMY TOKYMEHTY, IIPEACTABUTEIM BBICIIETO OpraHa
VCIIOJTHUTEJIbHOW BJIACTU HAJENAIOTCS COOTBETCTBYIOUIMMH IOJIHOMOYMSMHM 110 YYacTHIO B
3aceqanusx locaymbl B KadecTBE JIOJDKHOCTHBIX JIML, MPEACTAaBISAIONIMX HHTEPECHI
IIpaButenscTBa. Ha mnpakTtuke Takue nosHOMOYMS mnpeacraButensimMu [IpaBurtenbcTBa
OCYILLECTBJISIFOTCSI BO BpEMsSl UYTEHMH IPOEKTOB KOHKPETHBIX 3aKOHOB, IIPEJICTABICHHBIX
[IpaBUTENBCTBOM, KOIJIa BBILEYITOMSIHYTHIE JOJKHOCTHBIC JIMIA BBICTYNAKOT AOKJIAAYUKaMU U
apryMEHTHPOBAHO OTCTAMBAIOT IO3UILMIO BBICHIETO HCIIOJIHUTEIBHOIO OpraHa BIJIACTU I10
BHECEHHOW WHUIMATUBE B CiIydae BO3HUKHOBEHHS Yy J[lemyTaroB Kakux-au00 MpeaMEeTHBIX
BOIIPOCOB, TIOIIPABOK U BO3PAKEHUH.

Bbiie MbpI OTMEYallM, YTO HUCTOPUS POCCHUMCKOIO MNapilaMEHTapu3Ma HE TaK JUIMHHA,
MOATOMY 3aKOHOJAaTelbHas 0a3a B OTOM 00JacTM TPEACTABISIETCS  HEJOCTaTOYHO
chopmupoBaBiieiics. MHOrue 5KCIepThl OTMEYAIOT, YTO B AaCHEKTe peryaupOBaHUs
B3auMoyierictBust [IpaButensctBa u DenepanbHoro CoOpaHusi CymiecTByeT macca poOieM.
OpHoil u3 Takux TpoOeM SIBISETCS, MPH OINPENeICHHBIX OOCTOSITENbCTBAX, HECOOII0ICHNE
YCTAQHOBJIEHHBIX  JICHCTBYIOIIMM  3aKOHOJATEIbCTBOM  CPOKOB, B  TEUYEHHE  KOTOPBIX
[IpaBUTENBCTBO OJIKHO MOATOTOBUTH TOT WM MHOW NMPOEKT 3aKOHA K BHECEHUIO B HMXKHIOKO
nanary [lapiamenta.

Obpartasicb K MpakTUKe, HE0OXOAUMO MMETh BBUIY CIIydau, KOTJa 3aKOHOJATEIHCTBO
Tpedyercst peOopMUpPOBATH B CPOUHOM TOpsiAKe. Takoe 00CTOATENHCTBO HACTYIIACT, HAIIpUMeEp,
B ciyuae, korga Koncturyuuonnsnlii Cyn mpusHaeT TOT wid uHoM @3 Oonee HE UMEIOIIUM
IOPUINYECKON CHIIBI 110 TeM Wi UHbIM npuurHaM. B ct. 80 ®K3 «O Koncturynnonnom Cyzne»
Ha 3TOT Clly4yail 3aKOHOJATENEeM MpPeayCMOTpEHa HOpMa, coryacHo Kotopou llpaBurtenbcTBo
0053aHO BHECTH Ha paccMOTpeHHe [Oocaymbl HOBBIM TPOEKT 3aKOHA. 3aKOHOM TaKXkKe
MPEIYCMOTPEH U CPOK, B TEUCHHE KOTOPOro MOJDKHA OBITh OCYILECTBIIEHA JaHHAs MPOLEIypa.
OH cocraBisier 6 MecsieB. CpoK OTCUMTBHIBAETCS C MOMEHTA BCTYIUICHHSI B 3aKOHHYIO CHUILY
cooTBeTcTBYIoUIero pemenns Koncturynnonnoro Cyna.

OpHako, COMIacHO CTaTUCTMYECKHM JaHHBIM, KOTOpbIE MNPHUBOAMIO MUHHCTEPCTBO
KOctunmu B onHOM 13 cBoMX A0KIaA0B B 2024 roay, [IpaBUTENsCTBO HE MOCIEA0BATIO HOPME
3aKOHA, 32 COOTBETCTBYIOIIMM MEpHOJ cOOpa NaHHBIX, Oonee 45 pa3. OTMETHM, 4YTO, TOCIIE
BCTyIuleHUs: odepenHoro pemenuss Koncrutynmonnoro Cyma B cwiy B 2010 romy,
3aKpeIUICHHbIE 3aKOHOM HEoOXOJWMBbIe JIeHCTBUS Tak M HE ObUIM  OCYIIECTBIIEHBI
IIpaBUTENBCTBOM.

Takke oTMETUM el11e OZIHY CHTYaIHI0, KOT/la FOpUINUECKHE 00CTOATENbCTBA, COTIacHO
JeHCTBYIOLIEMY 3aKOHOAATENIBCTBY, CTaBAT [IpaBUTEIHCTBO B MOJIOXKEHHE, KOTJa JaHHbIM OpraH
BJacTU 00s3aH noArotoButh coorsercTByronme HITA. K Takoif curyanum oTHOCHTCS
00si3aHHOCTH [IpaBUTENbCTBA NMPUHUMATH COOTBETCTBYIOIIME MOJ3aKOHHBIE aKThI JUISL TOTO,
4yTo0BI 0OecrieunTh Hanbosee 3(h(heKTHBHOE UCTIOIHEHNE AEHCTBYIOIIETO 3aKOHOAATEIbCTBA Ha
npakTuke. s TakoW Mpoueaypbl TakKE YCTAHOBJIEH COOTBETCTBYIOLIMM CpPOK, B TEYEHHUE
KOTOPOTO OHA JIOJKHA OBITh ocyiiecTBiIeHa. CpoK Takke COCTaBiseT 6 mecsieB. Mexmy Tem,
OTMETUM, 4TO B KOHIe 2021 rojga KOJIMYECTBO HEMPHUHATHIX BOBpeMsi Noj3akoHHbIX HITA
npeononesnio orMerky B 150 eamnun. Takxke, corimacHo OAHOMY W3 OT4ETOB MUHIOCTA,
MaKCHUMaJIbHOE KOJMYECTBO OJTHOMOMEHTHO HENMPHUHATHIX No3akoHHbIX HITA cocraBuio 6onee
500 axkroB. K Hacrtosmemy BpeMeHM I[IpaBHTENbCTBO HCIpPaBWIIO JAHHYIO CUTYalUIO, BCE
HeoOxoumble moa3akoHHble HITA mpunatel. Ho MHOTHE SKCIIEpTH M aHATUTHKH OTMEYaloT,
YTO, UMEs BBUJIy CJIOKUBILIYIOCS TPABOBYKD KOHBIOHKTYpPY, HAJIMYECTBYET CHUTYyallMs, B
YCIOBUSIX KOTOPOM MOXKET BBILIEYTIOMHYTast Tpo0sieMa MOKET BHOBb CTaTh aKTyaJIbHOM [7].

B pamkax npemiokeHuil 1Mo MCHpPaBICHUIO CYIIECTBYIOUIMX MPOOJIIEM peryJupoBaHUs
B3anmozeiictBus IlpaBurensctBa u  ®DenepanbHoro CoOpaHus, BUAWTCA HEOOXOIMMBIM
YPEryJIupOBaTh BHIIECYIOMSIHYTHIE CUTYAI[MH ITyTEM BHECEHUS! COOTBETCTBYIOIINX U3MEHEHHUH B
JEHCTBYIONIYIO 3aKOHONATEeNbHYI0 0a3y. HambOomee melCTBEHHBIM, B JaHHOM CIly4ae,
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MIPENICTABIISIETCS. BHECEHHWE M3MEHEeHWH B OCHOBHOM 3aKOH TPAaBOK O TOM, YTOOBI HAJCIUTh
Koncturynmonnsiii  Cyn, B ciay4ae BO3HHMKHOBEHHUS  BBILICONHCAHHBIX  HOPUIUYECKHX
00CTOSITENTLCTB, BHOCUTD B HIDKHIOIO Mmajiary [lapmamMeHnTa akT,  BBIpOKAIOIIMN  HEJOBEpHE
[IpaBurenbcTBy. Takoll MexaHU3M, KAaK BUIUTCS, OKAKETCA OPraHUYHBIM JOMOJHEHUEM K
HACTOALIEH NPAaBOBOM apXUTEKTYpE, IMOCKOJIbKY IMOJIYYUT MPOJIOJDKEHHE B YK€ MMEIOIIEHCS B
ct. 117 Koncturynuun P® Hopme 00 otcraBke IlpaBuTenbcTBa — mpoueaype, 3amyckaeMoi
['ocaymoit pyu HACTYIUICHUM OTPEIENICHHBIX IOPHIMUYECKUX OOCTOSTENBCTB. Takoe n3MEHEHUEe
HE TOJBKO TPEICTaBIsieTCs (PAKTOPOM TMOBBIIMICHHS] KOHCTPYKTUBHOCTH BO B3aMMOJICHCTBUU
[TpaButensctBa u DenpepanbHoro CoOpaHus, HO U MEXaHU3MOM, IOBBIIIAIOIIUM POJb
[TapnamenTa B IeHCTBYIOILEH OJMTUYECKOM cucTeme [8].

Taxoke B kauecTBe KOHTPOJIS 32 3PPEKTUBHOCTHIO padoThl [IpaBuTenbCcTBa, B YaCTHOCTH
3a COOJIIO/ICHUEM YCTAHOBJICHHBIX JICHCTBYIOIIMM 3aKOHOJATEIHLCTBOM CPOKOB IO MOATOTOBKE
HIIA, Buaumrcs peneBaHTHBIM BOCIOJIb30BATHCA CYLIECTBYIOIIEH CHUCTEMON MOHUTOpPHUHIA
KioueBbIxX 3anad IIpaBurenscrBa Poccun. JlaHHas cuctemMa MOHUTOPHHIA, MPH JTOJDKHOM €€
pPa3BUTHH, MOXET CTaTh MOIIHBIM HWHCTPYMEHTOM IOBBIIICHUS A(PPEKTHBHOCTH PaOOTHI
BBICIIIETO OpraHa HCIOJHUTENILHOW BiacTH. [Ipemnaraercss Takke 3aKpenuTh HEOOXOIUMOCTh
WCII0JIb30BaHUs JaHHOU cucTteMbl HOBbIMU HITA.

[TopBoast uror, HEOOXOJMMO OTMETHTh, YTO KOHCTPYKTHBHOE B3aUMOJICHCTBHE MEXITY
WCIIOJTHUTENIbHOM M 33aKOHOJATEJIbHOM BETBSMHU BIJIACTH  SIBJISICTCSI BAXKHBIM  YCIIOBUEM
(YHKIIMOHUPOBAHUS MOJIMTUYECKON CHUCTEMBI JEMOKPATHUECKOTO rocynapcTBa. besycioBHo, B
pamMKax pOCCHMCKOIO 3aKOHOAATEIbCTBA M MPAKTUKU MPABONPUMEHEHHS CYIIECTBYIOT HEKHE
IpoOeITbI, He MO3BOJISIONIHNE JOCTATOYHO A3PPEKTHBHO BHICTPAMBATh JJAHHOE B3auMOelcTBrE. B
KOHTEKCTE  PEryJMpOBaHHs  KOHKPETHBIX  IPAaBOBbIX  MEXAaHHW3MOB  B3aUMOJEHCTBUS
[TpaButensctBa U OenepanbHoro CobOpaHusi, MPETyCMOTPEHHBIX 3aKOHOAATENIEM, TaK K€, Kak
OBLIO OTMEYEHO BBIIIIE, CYIIECTBYET PSAJ HEOCTATKOB, YCTPAHEHHE KOTOPHIX IMO3BOJIUIIO ObI HE
TOJILKO cnenatbk padory IIpaButenscTBa Oosiee dPPEKTUBHONW M CUCTEMHOW, HO U BBIBECTU
KOHCTPYKTUBHOCTh B3aMMOJICUCTBUS 3aKOHOAATEIbHOW M HCIOJHUTENILHOW BETBEH BIIACTH HA
HOBBII YPOBEHb.
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Camoiinenko A.1O.
IloHsiTHE M MPU3HAKH BEIHBIX NMPaB B POCCHICKOM 3aKOHOIATEIbCTBE

HUY «benl’V»
(Poccust, Beneopoo)
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Hayunwiii pykosooumens.: bonoapenxo C.C.

AHHOTAIUSA

B cratbe wuccrnemyroTcs KIIIOYEBBIE ACMEKTHl BEHIHBIX IpaB B  POCCHUHCKOM
3aKOHOJIaTENIbCTBE, BKIIIOUAsh MX IOHSATHE, NMPU3HAKU M BUIbL. Ha ocHOBe aHamm3a Hay4IHOH
JUTEpaTypbl U HOPMATUBHO-TIPABOBBIX AKTOB BBISIBJICHbl OCHOBHBIC IPU3HAKH BEIHBIX MPaB,
TaKue Kak aOCOJIFOTHBIM XapakTep, MPaBo CJICIOBAHMS, HHINBUYaTbHO-OIPEICICHHBIN 00BEKT
M 3alliTa C TOMOIIBIO BEIIHO-TIPABOBBIX MCKOB. B cTaThe Takke MOAHUMAIOTCS BOMPOCHI,
CBSI3aHHBIE C OTCYTCTBHEM YETKOTO 3aKOHOJATEIbHOTO ONPENETCHUS BEUIHBIX MpaB U HX
KJIacCU(UKAIMH, YTO TIPUBOUT K TPYTHOCTSM B IPABONPUMEHUTEILHOMN IMPAKTHKE.

KioueBble cjioBa: BelHBIC MpaBa, MPU3HAKA BEHIHBIX IPaB, BHUJIbI BEUIHBIX IPaB,
PaBO COOCTBEHHOCTH, TPAKIAHCKO-TIPABOBAS 3AIUTA, 3aKOHOIATEIIHCTBO.

Abstract

The article examines the key aspects of property rights in Russian legislation, including
their definition, characteristics, and types. Based on an analysis of scholarly literature and legal
regulations, the main features of property rights are identified, such as their absolute nature, the
principle of succession, individually defined objects, and protection through proprietary claims.
The article also addresses issues related to the lack of a clear legislative definition of property
rights and their classification, which creates challenges in legal enforcement practice.

Keywords: property rights, characteristics of property rights, types of property rights,
ownership rights, civil law protection, legislation.

Bemnbie npaBa 3aHMMAIOT HEHTPAIBHOE MOJIOKEHUE B CHCTEME I'PAKAAHCKO-TIPABOBOTO
pETyIMpOBAHUS, YCTAHABIMBAas MEXAHW3Mbl BIAJCHUS, IIOJb30BAaHUS M PACHOPSKEHUS
MaTepuagbHbIMM Onaramu. X 3HAYMMOCTh TMPOSBISIETCST B CO3JAaHUM  YCIOBUH IS
CTaOMJIBbHOCTH UMYILECTBEHHBIX CBSA3€H U 00ecnedeHuH I0pUANYECKUX TapaHTuil Ui CyObeKTOB
rpaXkJIaHCKHUX MPaBOOTHOLIEHUNH. OJTHAKO B POCCUHCKOM 3aKOHOJATENbCTBE OTCYTCTBYET YETKOE
OIIPENIEJIEHUE BEIIHBIX IpaB, 4YTO BBI3BIBAET AMCKYCCUM CPEIM YYEHBIX U IIPAKTHKOB.
AKTyaJIbHOCTb HCCIIEIOBAHUSI OOYCIIOBJIEHA HEOOXOIUMOCTBIO CHCTEMAaTH3alUU MOHATUHHOTO
anmapaTa ¥ BbIABICHHUS KJIIOUEBBIX IPH3HAKOB BEIIHBIX NpaB il UX 3(P(EeKTUBHOrO
IIPUMEHEHUS B IPABOIPUMEHUTEIILHON ITPAKTHKE.

OOparmiasch K COBETCKOW MCTOPUHM 3aKOHOJATENBHOTO 3aKpEIUIEHHs BEIIHOro MpaBa,
CTOUT OTMETHUTh, uTO B ['paxkmanckom kojekce PCOCP 1922 roga BemmHoMmy mpaBy Oblia
MOCBSILIEHA TJ1aBa, KOTOpast 3aKperuisiia IpaBo COOCTBEHHOCTH, 3aCTPOMKH U 3aJ10Ta UMYILECTBA.
Tem He MeHee, B 1948 roay 3akoHOAATENb MPUHSIT PELLICHHE 00 YCTpaHEHUH IpaBa 3aCTPONKU
U3 MPAaBOBOM CHUCTEMBI, a 3aJI0T UMYILECTBA, KaK OTMeuaso OOJBIIMHCTBO HCCIEIOBaTENeH,
HOCWJI XapakTep O00s3aTelbCTBEHHOTO IpaBa, YTO MPHUBEIO K TOMY, YTO B TOT MEPUOJ
€/IMHCTBEHHBIM BEILHBIM IIPABOM OCTaBaJIOCh IIPABO COOCTBEHHOCTH.

C npunstuem HoBoro I'paxnanckoro koxekca PCOCP B 1964 romy HMHCTUTYTHI
BEII[HOTO paBa M IMpaBa COOCTBEHHOCTH HE TOJIKO YKPENWJIN CBOM IPAaBOBbIE MO3UIMHU, HO U
HA4aJi TPAKTOBATHCS B KAYECTBE WACHTUYHBIX IO CBOEMY COJEpKaHWIO NMOHATHH. [Ipu sTOM
KaTeropysl BEUIHBIX IIPAB yTpaTUia CBOIO CAMOCTOSTENIbHYIO 3HAYMMOCTh B IIPABOBOM CHCTEME,
nepeis B INMOJUMHEHHOE IOJI0KEHHE II0 OTHOIICHHIO K IpaBy COOCTBEHHOCTH, KOTOpPOE
npuoOpeNo JOMUHHUPYIOIINI XapaKTep.
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B kpyry y4eHBIX-IIMBHJIMCTOB Ka4eCTBEHHO MEHSETCS OTHOIICHHE K BELIHBIM IIPaBaM.
«BbIXoauT, YTO M3 YMClIAa TaK HA3bIBAEMbIX BEILIHBIX IPaB, MPEIyCMOTPEHHBIX | 'pakgaHcKum
KOJIEKCOM, COXPaHSET CHITy M HE OTHOCUTCS K 00JIaCTH 0053aTeNbCTB JIMII OJHO MPABO — IIPABO
cobctBenHocTH. Ho Torma um B 0coOyro KiaccuUKAMOHHYI pYOpPHUKY HYXKHO BBIJICNATH HE
BEIL[HBIE IIPaBa, a MPaBO COOCTBEHHOCTH C MPOBEACHUEM DPA3rPaHUYUTEIBHON JIMHUU MEXILY
HUM U 00s3aTenbcTBEHHbIMH MpaBamu». W.b. HoBuikuii mo pesynbrataMm paboOThl CEKTOpa
rpaXXAaHCKoro mpaBa B 1948 romy cumTan, 4YTO «IEJICHHE IMpaB Ha BEIIHbIE U
00513aTeNIbCTBEHHBIE B HACTOSILEE BpeMsl HE UMEET 3HAYCHHUSA... TEPMUH «BEIIHOE IPaBO»
MOJICKUT C/Ia4e B apXUBY.

Hecmotpst Ha TO, uTOo B 1994 Bemubple npaBa Obutn 3akpervieHbl B Pasnene I Yactu
nepsoil I'paxxnanckoro kozpekca Poccuiickoit ®enepaumu Ne 51-@3 ot 30.11.1994 ropa,
3aKOHOZATeNIeM He ObUTH OMpeeeHbl X MOHATHE U XapaKTepHbIE MPU3HAKU, B CBSA3U C YEM B
HAYYHOH JIUTEpaType HeT eIMHCTBA MHEHUII 110 3TOMY TIOBOTY.

b.M. T'oHrano B cBOMX Hay4HBIX TpyJa pacCMaTpUBaeT MOHSTUE «BEIIHBIC MpPaBa» B
CYOBEKTHBHOM M OOBEKTUBHOM cMbIcie. [0 ero MHEHHIO, «B OOBEKTHBHOM CMBICIIE BEIIHOE
MPaBO MPEACTaBIsAET cOOOM COBOKYIMHOCTH IMPABOBBIX HOPM, PEryIUPYIOIIUX OOIIECTBEHHBIC
OTHOIICHHUS 110 TPHHAUICKHOCTH BEUIM ONPEJCICHHBIM CYOBEKTaM, OCYIIECTBICHUE
MIPaBOMOYUI BIIAJICHUS, MOJIb30BAHUS U PACIOPSHKEHUS BEILBIO B MpeesiaX, YCTaHOBJICHHBIX
3aKOHOJIATEIbCTBOM, IMyTEM HEMOCPEJCTBEHHOTO BO3JCHCTBHS HA BEIIb». BeliHoe mpaBo B
CyObEKTUBHOM CMBICTIE <IIPEICTaBIsieT COOOM FOPUIAMYECKH OOECIIEYEHHYI0 BO3MOYKHOCTH
YIIPAaBOMOUYEHHOTO CYOBEKTa — OONIaJaTessi BEIIHOTO TIpaBa BIAAETh, IIOJIB30BATHCA |
pacropsKaThCsl MHIMBHYaTbHO-OMPEICICHHON BEIIbI0 CBOEH BOJICH M B CBOEM HHTEpece B
npesenax, yCTaHOBJICHHBIX JEUCTBYIOIIUM 3aKOHOIATEIIECTBOM).

3acimyxxuBaeT onobpenus nozunus b.M. ['oHrano, corimacHo KOTOpoil 1enecooOpazHo
paszeneHne BeIHOro npasa Ha JiBe TPyIbl, 0a3upyIomyecs Ha OObEKTUBHOM M CYOBEKTUBHOM
noaxonax. IlogoOHast MeTononorusi MO3BOJSET AHAIU3UPOBAaTh OOBEKT BELIHOTO MpaBa ¢
Pa3IMYHBIX aClEKTOB, YTO CIIOCOOCTBYET Oojiee IITyOOKOMY M BCECTOPOHHEMY PACKPBITHIO €TO0
cofiep)kaTenbHOM M CcymIHOCTHOM coctaBisonmx. E.A. CyxaHOB mpezsaraer clieayroliee
OTIpeJIeJICHUe BEIIHOTO TMpaBa: «BemHBIM TPaBOM SIBISETCS MNPETYCMOTPEHHOE 3aKOHOM
a0COMIOTHOE CYOBEKTHUBHOE TPaXJIaHCKOE MPaBO JIMIA, MPETOCTABISIONIEe eMy BO3MOXKHOCTb
HETIOCPEICTBEHHOTO TOCTIO/ICTBA HAJl KOHKPETHOM BEIIBIO W OTCTPAHEHHUS OT HEE BCEX JIPYTUX
JIMLL, 3aIIMIIaeMOe CIIeHUAIbHBIMU IPaKJaHCKO-TIPABOBBIMH HCKaMI.

W3 anamm3a TpUBENEHHBIX OINPEACICHU MOXXHO BBIICITHTH CIIEAYIONINE XapaKTepPHbIC
NPU3HAKM BELHBIX IPaB: MOATBEP)KICHUE MPUHAIICKHOCTH WHAWBUAYaTbHO-OIMPEAETICHHOM
BEIIM  OMNpPENETICHHOMY JIMIly, aOCONIIOTHBIA  XapakTep NpPaBOMOYHMH, BO3MOKHOCTb
OCYIIECTBIICHUS ICHCTBUI B OTHOILIEHUH BEIIM B COOTBETCTBUU C COOCTBEHHBIMU MHTEPECAMH, a
TaKKe HATMIME 0COOBIX MEXaHU3MOB 3aIIlUTEHI.

3.A. AXMETbsSHOBA BBIJIENISIET HIECTh MPU3HAKOB BEIIHBIX MPAB: «TOCIOJCTBO JIMIA HAJl
BEIbIO; CBOWCTBO OOBEKTAa BENIHOTO TpaBa KaK BEIIM; BO3MOXKHOCTH ITPaBOOOJIAIATENS
YJIOBJIETBOPUTh CBOM HMHTEpEC CAaMOCTOSTENFHO ©O€3 MOoCpeicTBa JAPYruX JHMI; IAacCHBHAs
00513aHHOCTH TPETHUX JIUIT, A0COTIOTHBIN XapaKTep 3aIlUThL; TIPaBO CICTOBAHUSD).

Takum 00pazom, BelHbIE NpaBa MPEICTABISIOT COOOW CYOBEKTHUBHBIE TpaXkKIaHCKHE
npaBa, 3aKPeIUIIONHe MPSIMOe BJIaJICHUE M KOHTPOJIb JIMIA HAJl MATEPHAITLHBIM OOBEKTOM, a
TaKke 00eCIeUrBaIOIIUE 3AIIUTY OT JIFOOBIX MOCSTaTEILCTB CO CTOPOHBI TPETHUX JIUII.

Beminele mpaBa XapakTepu3yIOTCS PAIOM CHENUPHUECKHX YepT, KOTOPHIE MO3BOJSIOT
OTIPaHUYUTH X OT UHBIX BHJIOB HMYIIECTBEHHBIX TIPAB:

1. B kauectBe OOBEKTOB BBICTYNAIOT MaTe€pUalIbHbIE MPEIMETHI, B TOM YHCIE
WHIIUBHUyaJIbHO-OMPENICICHHBIC BEIM, POJOBBIE OOBEKTHI, KOTOPHIC OBLIH
VHIUBHUIyaJIN3UPOBAHbl, HAIMYHBIE JIEHEXKHbIE CPEICTBA U JIOKYMEHTApHbIE
[IEHHBIC OyMaru.
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2.  Bemnble npaBa ycTaHaBIMBAIOT OTHOLIEHHE JIMIA K BEIM, & HE K JPYTrUM
CyOBbeKTaM. DTO 03HAYaeT, YTO BCE TPETHH JIUIA OOSI3aHBI BO3/ICPKUBATHCS OT
HapyLLIEHMsI IPaB yIIPAaBOMOYEHHOI'O JIMIIA.

3. llomoxkeHus BEIIHOIO I@paBa 3aKPEIUIAIOT  CTATHUYECKOE  COCTOSHHE
UMYIIECTBEHHBIX OTHOILEHUH, ITOCKOJIBKY BEIIHOE IIPABO HE IMPEAIOJIaract
JUHAMUKU WIM Tepexoja IpaBOMOYMM, a OCTaeTcs 3aKpeIUICHHBbIM 32
KOHKPETHBIM CYOBEKTOM M COXPAHSETCS Y HETO HAa IIOCTOSIHHON OCHOBE.

4.  BemHoe mnpaBo OQOpMIISET NPAaBOBYIO CBSI3b, BO3HUKAIOILYIO MEXKAY
CYOBEKTOM M MaTepualbHbIM OOBEKTOM, 3aKpeIUlsisl XapakTep HX
B3aUMOJCUCTBHS.

5.  Bemnoe npaBo HajaraeT omnpeneieHHbIE MTPABOBBIE OTPAHUYEHUS, NIPU 3TOM
yrpara (aKTUYECKOrO BIIAJICHHUS BELIbIO HE BJICUET IPEKpPAIlEHHs BELIHO-
IPaBOBBIX MojHOMouni. Kpome Toro, BemrHoe mpaBo o0safaer 6eccpoyHbIM
XapakTepoM, 4YTO O3HAa4aeT €ro CyLlecTBOBaHHWE 0€3 BpPEMEHHbIX
OrpaHUYEHHMH, 3a MCKIIOYEHHEM CIIy4aeB, INPSMO IMPEAyCMOTPEHHBIX
3aKOHOZATENbCTBOM.

6.  Beunble npaBa 3alIUINAIOTCSA C MOMOILBIO CHENUAIBHBIX MCKOB, TAKUX Kak
BUHJMKALMOHHBIA M HETaTOPHBIA. DTH MCKU MOTYT ObITh IPEAbSBIEHBI K
J000MY JIMITY, HapYIIAIOLIEMY BELHbIE IIpaBa.

OnHol U3 OCHOBHBIX IPOOJIEM B 00JIACTH BEIIHBIX IPaB SBISIETCSI OTCYTCTBUE YETKOTO
OIIPENIEJICHUS U CUCTEMATU3aLluU UX BUJIOB U COJEPXKaHUS B 3aKOHOAATENIBCTBE. JTO IPUBOAUT
K TPYZHOCTSIM B IIPaBONPUMEHUTEIBHOMN MMPAKTUKE U BO3HUKHOBEHUIO CIIOPOB.

Hanpuwmep, B ct. 216 I'K PO 3akperuieHs! TOJIbKO JBa MPHU3HAKa BEIIHBIX MpPaB: MNpPaBo
ClIeIOBaHUSL M a0CONMIOTHBIA xapakrep 3aumrhl. OngHako, kak ormedaer M.b. ['ycasosa,
«IIPU3HAK TIpaBa CIEJAOBAHUS TPHCYL] M HEKOTOPHIM O0S3aTeNbCTBEHHBIM MpaBaM, 4TO
3aTPyAHSET €ro UCIOJb30BAHNE B KAYECTBE OTIIMUMUTEILHOTO MPU3HAKA BEUTHBIX IPaBy.

Eme oxnHoit mpobGiieMoii sBIsSIETCS OTCYTCTBHE E€AMHOTO TOIXOAa K KIacCH(PHUKAIIH
BEILHBIX IIpaB. B Hay4HOM nuTepaType npeanaratoTcst pa3inyHble KIacCU(PUKALIMH, YTO CO31aeT
IIyTaHWIly ITPHU PA3pEILIEHUH CIIOPOB.

Beminble npaBa npeAcTaBisioT coO00M BaKHBIM MHCTUTYT IPakIaHCKOTO MpaBa, KOTOPBI
o0ecrieunBaeT CTAOMIBHOCTh HUMYIIECTBEHHOT0 000pOoTa M 3alUTy IpaB CyObEKTOB
IPaXIAHCKUX MPAaBOOTHOIIEHUHA. VX OTIMUYMTENBHBIMM NpPU3HAKaMU SBJISIOTCS AOCOIFOTHBIN
XapakTep, MpaBO CJEJOBaHUS, WHAMBUIYAIbHO-ONPEAEIECHHbIH OOBEKT, 3alllUTa BEIIHO-
MIPaBOBBIMHU HCKaMH U MCUEPIIBIBAIOLINI TIEpeUYeHb BUJIOB BEIIHBIX MIPaB.

Jlnist nanpHeiero pa3BUTUSl MHCTUTYTA BEHIHBIX MpaB HEOOXOIUMO BHECTU W3MEHEHUS
B 3aKOHOJATEIbCTBO, HAIIPABJIECHHBIE HA YETKOE OIPEIEIICHUE MOHITUS U MPU3HAKOB BEIIHBIX
NpaB, a TAK)Ke Ha YCTpaHEHHE MPOOEJIOB B X MTPABOBOM PETYIUPOBAHHH.
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AHHOTaIUA

B crarbe ocymecTBisercs aHaim3 cyniectByrommx B Poccuiickoit  @enepanyu
OTpaHUYCHUI, KOTOPBIE PACIIPOCTPAHSIIOT CBOE BIUSHHUE HA MPABO COOCTBEHHOCTH MHOCTPAHIICB
Ha 3eMJII0. ABTOpaMH OIpeHeNsiercs KakKIoe U3 JBYX CHELUAIbHBIX OrpaHUYCHHIA,
BKJIFOUEHHBIX B aKThl JICWCTBYIOIIETO 3aKOHOAATEIbCTBA, JMJAETCS MX HCUEPIBIBAIOIIAS
XapakTepucTtuka. Mccneayrorcs MO3MIUM POCCUHMCKHMX YYEHBIX I10 BOIPOCaM, CBSI3aHHBIM C
OIpeNieicHueM OOOCHOBAaHHOCTH CYIIECTBYIOIIMX OTpPaHWYCHUI. B 3akimodeHHMu nenmaercs
BBIBOJ, O TOM, 4YTO Ka)X/I0€ U3 3aKOHOAATEIILHBIX OTPaHUYEHUIl ABIseTCs aOCOIIOTHO
000CHOBAHHBIM.

KiroueBble ciioBa: 3eMenbHOE MPaBoO, MPABO COOCTBEHHOCTH, 3€MJIsl, MHOCTPAHHBIM
TpaXIaHWH, JHUIO 0e3 TPakIaHCTBA, CEIbCKOXO3SHCTBEHHBIC 3€MJIHM, IPUTPAHUIHBIC
TEPPUTOPHUH, HAIIMOHAJTIbHASI 6€30I1aCHOCTb.

Abstract

The article analyzes the restrictions existing in the Russian Federation that affect the
ownership of land by foreigners. The authors define each of the two special restrictions included
in the acts of the current legislation, and provide their exhaustive characteristics. The positions of
Russian scientists on issues related to determining the validity of existing restrictions are
investigated. In conclusion, it is concluded that each of the legislative restrictions is absolutely
justified.

Keywords: Land law, property rights, land, foreign citizen, stateless person, agricultural
lands, border territories, national security.

Poccuiickass @enepauust Ha  OQUIMAILHOM  ypOBHE  TPH3HAETCA  MPABOBBIM
roCyJapCTBOM, UTO OIpEENsieT HEOOXOAUMOCTb MOCTAHOBKU B BUJIE€ IIPUOPUTETA COOIIOIEHMS,
OXpaHbI U 3aIUTHI [IPaB HE TOJILKO I'pa’kAaHUHA, HO U yenoBeka. [locnennuii ¢pakTop yka3piBaeT
Ha TO, YTO MHOCTPaHHbIE TPa’KAAHE WIK JIMLA 0€3 rpaXJ1aHCTBa, IpeObIBAIOIINE HA TEPPUTOPUN
Poccuiickoit deneparyu, HaJeIsSIOTCA TPAXIAHCKON MTPaBOCIOCOOHOCThIO. B ToXke Bpems, psia
IpaB WHOCTPAHIIEB, B OTJIMYME OT MpPaB POCCUNCKUX TIpaxiaaH, o01agaeT HEKOTOPHIMHU
orpaHnyeHusiMA. K uHMcay Takux TMpaB OTHOCHTCS TpPaBO COOCTBEHHOCTH Ha 3eMIIIO,
000CHOBAHHOCTH OIPaHUYEHUSI KOTOPOTO SIBJISETCS TPEIMETOM JUCKYCCUH.

Conep:kanue npaBa cOOCTBEHHOCTH onpenensiercs B cratbe 209 I'paxkaaHcKoro Kojekca
Poccwmiickoit deneparuu (manee mo Texcty cratbu — 'K P®). Vcxons w3 maHHOW HOPMBL:
«CoOCTBeHHHMKY MpPUHA/UIeKAT MpaBa BIAJCHUs, IOJIB30BaHUS M PACIOPSHKEHHS CBOMM
umymiectBom» [1]. I[lockombky, Kak yxke OBLJIO CKa3aHO BbIIIE, HWHOCTPAHIbl 00JaJaloT
IPaKIaHCKON MPAaBOCIIOCOOHOCTBIO, OHU HAJIEIISIFOTCS MOJHOCTBIO JIETAIBHON BO3MOKHOCTBIO
npuoOpeTeHHs npaBa cOOCTBEHHOCTH, BKJIIOYAOLIET0 0003HaYEHHOE CO/IEpKaHUE, Ha OOBEKTHI
HEJIBHKMMOT'0 UMYIIECTBA, BKIIFOYAsl 3eMITIO.

3eMenbHbIM Konekc Poccuiickoit @enepanun (nanee no tekcry cratb — 3K PD) B
cTatbe 15 ompenenser, 4TO B OTHOIIEHUH MpaBa COOCTBEHHOCTH MHOCTPAHIIEB Ha 3eMeNbHbIE
YYaCTKM YCTaHaBJIMBAIOTCSI HEKOTOpble orpaHuueHus. K duciny Takux OrpaHU4eHHH
3aKOHOJIaTeNlb OTHOCHUT HEBO3MOYKHOCTb O0JIaJlaTh «HA IpaBe COOCTBEHHOCTH 3E€MEJIbHBIMU
ydyacTKaM{, HaxOMSIIMMHCA HAa NPUTPAHUYHBIX TEPPUTOPUSX, IEPEUYEHb KOTOPBIX
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ycranaBnuBaercsi Ilpesunenrom Poccuiickoit @enepaniii B COOTBETCTBHU € (heiepabHBIM
3aKOHOJATENbCTBOM O ['ocymapcTBeHHOM Tpanuie Poccuiickoit ®enepanyud, W Ha HMHBIX
YCTAHOBJICHHBIX  0c000 Tepputopusix Poccuiickoii @enepanii B COOTBETCTBUU  C
dbeneparbHBIMHU 3aKOHaMI» [ 2].

B cootBerctBun ¢ MHenuem T.B. BenoBoii, Hannune mogoOHOr0 OrpaHUyueHHUs SBISACTCS
abcomoTHO oOocHOBaHHBIM. Kakmoe rocymapctBo, Bkmouas Poccuiickyro ®epneparuro,
npeciieyeT CBOCH Ienblo OOecrnedeHHe HalMOHATbHOW Oe30MacHOCTH, HEIOMYIICHHS
BO3HUKHOBEHHUSl CTPAaTerMYeCKUX M HHBIX YIPO3 JUId TOCYJapCTBEHHOI'O CYBEPEHUTETA.
[Togo6HOE orpaHnveHHe, pacpoCTPAHSIONIEecs Ha MPaBO COOCTBEHHOCTH MHOCTPAHIIEB, OJIUH
13 DJIEMEHTOB JIOCTHKCHHS 0003HAYCHHOM 1167 [ 5].

Bropoe orpannuenue ycranaBnuBaetcs B ctatbe 3 denepanbHOro 3akoHa ot 24 Ui
2002 roma Ne 101-®3 «O6 obGopoTe 3eMellb CeIbCKOXO3SHCTBEHHOTO HazHAaYeHUs». JlaHHas
HOpMa IPOBO3MJIAIIAET, YTO 3E€MEJIbHBIE YYaCTKH, KOTOpPbIE OTHOCATCS K KaTETOpUU 3€MEIlb
CEJIbCKOXO3SIICTBEHHOI0 HAa3HAYEHMsI, HE MOT'YT, 32 PEIKUMHU HCKIIOYEHUSMH, MPUHAJICKATh
MHOCTPAHIIAaM, BHE 3aBHCUMOCTH OT MX CpOKa IIPOXXKMBaHMWs Ha Teppuropuu Poccuiickoit
Qenepaiii ¥ WHBIX [PHU3HAKOB, Ha TMpaBE€ YACTHOM COOCTBEHHOCTH. 3aKOHOAATENHHO
JIOITyCKAETCsI TOJIBKO apeH/1a TAKUX 3eMenb [3].

B.B. AnBokaroB yTBep»KAaeT O TOM, YTO MOJOOHBIE OrpaHUuYEHHs O0OOCHOBBIBAIOTCS
COOOpakeHHsI TPOJIOBOJILCTBEHHOW Oe3omacHocTH. He nmormyckass BOZMOXXHOCTH TI€pelayd B
COOCTBEHHOCTh O0O3HAYEHHBIX 3€MEIb MHOCTPAHIIEM, 3aKOHOAATENb MPEIYNPEKAAeT PHUCKH,
KOTOpbIE MOTYT IEpepacTH B YIpo3y KHM3HM M 370poBbs Hapoia Poccuu, Haxopsierocs B
OpSMOM  3aBUCUMOCTH  OT 3((HEKTUBHOCTH MPOAOBOJILCTBEHHOM, CEIbCKOXO035ICTBEHHON
MIOJIUTHKH, BBICTYNAIONIEH OJJHUM U3 TJIABHBIX CPEJCTB OOECTIEYEHUsI TPaXKIaH HEOOXOIUMBIMU
npoaykramMu nurtanus. [lockonbky Poccuiickas ®denepanus sBisercs OOHUM U3 MHPOBBIX
JUIEPOB B OOJIACTH CENBCKOTO XO3AHCTBA, COXPAHEHHE SKOHOMUYECKOTO CyBEpPEHHUTETa U
obecrieueHre SKOHOMUYECKOW O€30MacHOCTH Takke CJeqyeT paccMaTpuBaTh B KayecTBe
(dakTopa, 000CHOBBIBAIOIIIETO 0003HAUEHHOE OrpaHuyeHue [4].

IIpoTHBOIONIOKHOE MHEHHE OTHOCHTENIbHO OOOCHOBAaHHOCTH —pacCMaTpUBaeMOTO
OTpaHUYEHUs] MOKHO OOHApYXUTh B HayuHOU ctathe T.A. KypHocoBoii. Tak, aBTOp yKa3bIBaeT,
YTO HEBO3MOXKHOCTb NPHOOpETEeHHsT XOTS Obl YacTH CEIbCKOXO3AHCTBEHHBIX 3€MENb B
COOCTBEHHOCTh MHOCTPAHIIAMH, BJIE€YET 3a cOOON OOJbIlle HEraTUBHBIX MOCIIEACTBUI, HEXEIU
MO3UTUBHBIX. Tak, MHOCTPaHIIbl BBIHYKJEHBI 3aTPAYMBATh CYILIECTBEHHBIE CPEJCTBA HA apeHIY
3eMelb, YTO CHUKAET MPUBJIEKATEIbHOCTh MHBECTULIMN B PA3BUTHE OTEYECTBEHHOI'O CEJILCKOTO
xo3sucTBa [7].

He cumtaem BO3MOxkHBIM coriacutbess ¢ MHeHHeM T.A. KypnocoBoii. be3ycnosHo,
JIOTIOJTHUTENBHBIE  pacxXolpl HAa AapeHJIHbIE IUIATEXW MMEIOT MECTO, OJHAKO, OHHU
00OCHOBBIBAIOTCS  COOOpaXEHHE TIPOJOBOJILCTBEHHOW M SKOHOMHYECKON O€30MacHOCTH,
KOTOpast o00najlaeT 3HAYUTENbHO OoJiee BBICOKUM MPUOPUTETOM TOCYAApPCTBA, HEXEIH
WHBECTUIOHHAS MPUBJIEKaTENbHOCTh. [loMuUMO 3TOTO, cCamu 1o cebe cenbCKOX03SHCTBEHHbBIE
3eMJIM, OCOOEHHO XapaKTEpU3YIOIIMECs BBHICOKMMH IMOKA3aTEeNsIMU TUIOJJOPOTHOCTH, SIBIISIFOTCS
OTpaHUYEHHBIM PECYpPCOM, KOTOPhIM 001aJaeT HE3HAYMTEIbHOE KOJMYECTBO rocyaapctB. B
ATOM CBS3M, MHBECTUIIMOHHAS IPUBJIEKATENILHOCTh ONpe/AenseTcs, B OONbIIEH cTerneHHu, He
WHBECTUIIMOHHON IPHUBIIEKATEIbHOCTIO, a CaMONl BO3MOKHOCTBIO H3BJICUEHHSI BBITOJBI M3
MOJIb30BaHUs 3eMJIeH, KOTOPYIO, KaK yXe ObUIO CKa3aHO BBIIIE, MOXKET MIPEAOCTABUTh HE KaXK10€e
rocyaapcTBo.

Cremyer OTMETUTD, UTO B TPYAAX OTEUECTBEHHBIX aBTOPOB MOYKHO OOHApPYXHTh U Oojee
paluKanbHble MHEHHsS 1O OTHOIIEHHIO K BOIpPOCaM, CBSI3aHHBIM MPaBOM COOCTBEHHOCTU
MHOCTpaHIleB Ha 3emio. Tak, M.B. J)KykoBckast B cBoeil paboTe MPUXOAUT K BBIBOAY O TOM, YTO
ObUTO OBl 11€JIeCOO0Pa3HbIM B IEJIOM HCKJIIOYUTH BO3MOXKHOCTH NMPUOOPETEHMsI TakuX IMpaB
MHOCTPAHIIAMH, TaK KaK 00paTHOE yrposkaeT HallMOHAJIbHOW 0€30MacHOCTH rocynapcTaa [6].

Ha nam B3rsn, momoOHas MO3UIUS SIBISETCS HEPALMOHAJIBHOM C TOUKM 3pEHHS
obocHoBaHHOCTH. Ecniu B ciydae ¢, Hampumep, MpUTPAHUYHBIMU 3eMJISIMH, OBUT YCTaHOBIICH
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daxkrop HeoOxoauMOCTH obecrieueHHs O€30MacHOCTH TPaHMIl UM TOCYIapCTBa B IIEIOM, TO
npuoOpeTeHre B COOCTBEHHOCTh 3eMejlb MHOCTPAHILIAMHM Ha MHBIX TEPPUTOPHSX, HE BIIEYET 3a
co0Ol BO3HMKHOBEHHUSI KaKHMX-TMOO TIIOTEHLMAIBHBIX YIpo3, a JMIIb OIPAaHUYMBACT B
JTUCKPUMHHAIIMOHHOM TIOPSiIKE OTPaHMYMBAET MX IpaBa, 4YTO YXKe BCTyMaeT B HPSMOE
MIPOTUBOPEUNE C KOHCTUTYIIMOHHBIMU MPUHITUIIAMH.

Takum oOpa3oM, 1O JCHCTBYIONIEMY 3E€MEILHOMY 3aKOHOIATENbCTBY Poccuiickoii
@enepaly  yCTaHABIMBAETCS JBa CIEUUAIBHBIX, T.€. NPUMEHUMBIX TOJIBKO B OTHOLIEHUU
KOHKPETHOM KaTeropuu CyOBEKTOB, OrpaHMUYEHHs IpaBa COOCTBEHHOCTM HWHOCTPAHIIEB Ha
3eMJIIO:

- HEBO3MOXXHOCTb PUOOPETEHHS B COOCTBEHHOCTh 3€MeJb Ha MPUTPAHUYHBIX U
UHBIX TEPPUTOPUSIX, ONPEICTCHHBIX 3aKOHOM;

— HEBO3MOXHOCTb npuoOpeTeHus B COOCTBEHHOCTb 3eMellb
CEJIbCKOXO3SIMCTBEHHOI'O Ha3HAYCHHUSL.

Kaxnoe nu3 orpannueHuii sBsieTcsl aOCOMIOTHO OOOCHOBAHHBIM U CIY)KUT CPEICTBOM
JOCTHKEHUSI LIEJIU B BUJIE 00eCTICUeHNsT HAMOHATIBHOM, TIPOJJOBOJILCTBEHHON M SKOHOMUYECKOM
0€30MacHOCTH, COXPAHEHUs] TOCYIApCTBEHHOTO KOHTPOJI 3a CTPATETHUECKH BaKHBIMU
00bEKTaMH UMYyIIECTBAa. VIMEHHO TOCPEICTBOM YCTAaHOBIICHHS TaKHX OIPaHUYCHHN
NPEIYNpPekKIAIOTCs MOTEHIMANbHBIE Yrpo3bl, KOTOPbIE MOTYT HCXOAUTH CO CTOPOHBI
MHOCTPAHIIEB, YTO TAK)KE YKA3bIBAET HA MX A0COIOTHYI0 0OOCHOBAaHHOCTbD.
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AHHOTAIIUSA

B pamkax maHHOW paOOTHI pacCMaTpUBAIOTCS OCHOBHBIC KOJUTM3MOHHBIE BOIPOCHI B
0o0MacTy  3almMThl TpaB HWHTEUICKTYAJIbHOW COOCTBEHHOCTH. ABTOpPOM  HCCIEIYeTCs
HOpMaTHBHAs TpaBoBasi 0a3a HaIleW CTpaHBI, TOCBAIICHHAS JAHHOMY BOMPOCY, B YaCTHOCTH,
I'paxxnaHckuii KOJIEKC, a TaKkKe TEOPETUUYECKHE PACCYXKICHHSI YUYCHBIX-TIPABOBEIOB, HE pa3
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oOpamaBImxcsi K NpoOJeMaTUKe IpaBa HHTEIUICKTYalbHOW COOCTBEHHOCTH Yepe3 IMPH3MY
MEXIYHApOJHOTO YacTHOro mnpasa. Tarke B HACTOSMICH CTaTbe aHAIM3HUPYIOTCS MaTepHAIIbI
CyaeOHOM MPaKTHKH.

KinroueBble cj10Ba: NpaBO HMHTEIUICKTYallbHONH COOCTBEHHOCTH, MEXKIyHAPOIHOEC
YaCTHOC IpaBO, KOJUIM3HUHU, MEPHI 3allIUTLI, IIPABOBOC PETYJIUPOBAHUC.

Abstract

Within the framework of this work, the main conflict-of-laws issues in the field of
intellectual property rights protection are considered. The author examines the regulatory legal
framework of our country devoted to this issue, in particular, the Civil Code, as well as the
theoretical arguments of legal scholars who have repeatedly addressed the issue of intellectual
property law through the prism of private international law. This article also analyzes the
materials of judicial practice.

Keywords: intellectual property law, private international law, conflicts, protection
measures, legal regulation.

3ammTa TpaB Ha MHTEIUICKTYAJIbHYI0 COOCTBEHHOCTh HA CETOAHSIIHHNA JICHb SBIISIETCS
OTHOW U3 CaMbIX aKTyaJbHBIX IOPHIMYECKUX 3a]ad, YTO CBA3aHO, NpPEXKJIE BCEro, C
mQpoBu3aKel ¥ pa3BUTHEM MHHOBAIIMOHHBIX TEXHOJOTWH. Tak, HampuMep, MpOM3BEICHUS,
3alMIIECHHbIE aBTOPCKUM MPABOM, MOT'YT MTHOBEHHO PacIpOCTPaHATHCA MO BCEMY MHpPY, UTO
CO3JaeT 3aTPyAHEHHs Ui TPABO3AIIMTHUKOB, KOTOPHIM HEOOXOIMMO OIpPEACTHUTh, KaKOe
3aKOHOZATENbCTBO MPUMEHUMO K KOHKPETHOM cHTyaluu. Takke OTMETUM, 4TO (DUKCHUPYETCs
POCT TpaHCTPAaHWYHBIX HAPYIICHWH TpaB, YTO TPeOyeT MEKAYHApPOIHOTO COTPYAHUYECTBA U
rapMOHHU3AIMH 3aKOHOAATENILCTBA B 00JIACTH 3aIIUTHI IPAaB MHTEIICKTYaIbHOW COOCTBEHHOCTH.

CoriacHo cTaTHCTUYeCKUM JdaHHBIM, B Poccuu B 2023 romy Obu1o pasperieHo 6oiee 50
TBICSIY CIOPOB, CBS3aHHBIX C 3alUTOW MHTEIJIEKTYalbHONW COOCTBEHHOCTH, 4TO Oojee 4eM Ha
YEeTBEPTh MPEBBIIIAET MOKA3aTeNH MPOILIBIX JeT [3].

OTMeTnM, 4YTO TpaHCIPAHUYHBIE IPABOOTHOLIEHUsS, HECMOTPS Ha CIIOKUBILIYIOCS
TEONOJIMTUYECKYIO CUTYallMI0, MMEIOT TEeHJEHLUUI0 K YyBenudeHuto. Tak, B 2023 rogy
KOJIMYECTBO CIIOPOB B JITaHHOW cepe, OMHUM M3 CYOBEKTOB KOTOPBIX BBICTYMAET MHOCTPAHHOE
murio, nocturaet 12% ot o011ero Koau4ecTBa paCCMOTPEHHBIX CYJIOM JIElT.

Me>ayHapo/IHOE YacTHOE MpaBO U IMPABO MHTEIUIEKTYaIIbHOM COOCTBEHHOCTH TECHO
B3aMMOCBSI3aHBI, TIOCKOJIbKY 00a 3TH HampaBJICHHS PETYIUPYIOT OTHOIICHHS, BBIXOMSIIME 32
PaMKH OJIHOTO rocyaapcTBa. IMEHHO MEXIyHapOJAHOE YaCTHOE MPaBO MO3BOJISIET ONpPEIEHTh,
KaKkoe HaIMOHAJIBHOE 3aKOHOJATENLCTBO JOJDKHO NPUMEHSTHCS B CIOpaxX, CBA3aHHBIX C
MHTEIUIEKTyaJIbHOM COOCTBEHHOCTBIO, KOT/Ia YYaCTHUKHM HAaXOAATCSl B pasHbIX CTpaHax WIIH,
KOT/Ia caM 00BEKT HHTEIUIEKTYaTbHOM COOCTBEHHOCTH MMEET TPAHCTPAaHUYHYIO TIPHPO/TY.

Kommumsun B 065acTi 3aliuThl NMPaB MHTEIUIEKTYAIbHOM COOCTBEHHOCTH BO3HUKAIOT B
CBSI3H C TE€M, YTO OOBEKTHI OXPAHSIOTCS Ha TEPPUTOPUH Pa3IMIHBIX TOCYIApCTB MO-pasHOMy. B
TOM cdepe CylecTByeT 3HAYMTENBHOE KOJMYECTBO  MEKAYHApPOIHBIX  JIOTOBOPOB,
HAIpaBJICHHBIX Ha YHU(HUKAIWIO TIPABHII OXPAHBI 00bEKTOB MHTEIUIEKTYaTbHON COOCTBEHHOCTH,
0JTHAKO, HALIMOHAJIbHBIE 3aKOHO/IATENILCTBA PA3HbIX CTPAH TaK)KE UMEIOT CBOM OCOOCHHOCTH.

JIns  TIONHOIEHHOTO TIOHMMAaHHS HCCIEIYyeMOH TEMBbl CUUTaeM HEOOXOIMMBIM
PacCMOTPETh OCHOBHBIE KOJUTM3HOHHBIE BOIPOCH], BO3HUKAIOIINE B JAHHOM 00J1acTH.

Haunewm c omnpezenenwus mpasa, MPUMEHUMOTO K OTHOIICHHSIM, CBSI3aHHBIM ¢ 00BhEKTaMU
MHTEIUIEKTyaJIbHON COOCTBEHHOCTH. Tak, B cilydae BOSHMKHOBEHMS CIOpa MEXIy CTOPOHAMH,
HaXOJSIIAMUCS B pa3HBIX FOPUCIAUKIINX, BOSHUKAET BOIIPOC, MPABO KAKOTO TOCYIapCcTBa OymeT
NPUMEHSATHCS JUIS PEryIMPOBaHUs OTHOILIEHUH CTOPOH.

B MexIyHapoJHOM YacTHOM MpaBe ISl MHTEIUIEKTYaIbHOH COOCTBEHHOCTH 3a4acTyIO
BO3HUKAET HEOOXOIMMOCTb MPUMEHSTh IPUHIMIT «IIPUBSI3KH K MECTY», YTO O3HAYaEeT, YTO IpaBa
Ha 00BEKTHI MHTEJJIEKTYaJIbHOW COOCTBEHHOCTH MOTYT PETYJIMPOBATHCS HA OCHOBAHUHM MECTa X
CO3JJaHUS], PETHCTPAlMM WM HCIOJIb30BaHUS. BaXHBIM acmeKToM 31iech SBJISETCS TO, 4YTO
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pasHble CTpaHbl MOTYT HMETh pa3JIM4HblE IOAXOIbl K OXpaHE IpaB HMHTEIUIEKTYyaJlbHOU
COOCTBEHHOCTH, UYTO MOMKET HPUBECTH K KOH(IMKTaM, €cid OObEKThl HMHTEIUIEKTYyaabHOM
COOCTBEHHOCTH UCIIOJB3YIOT AKTUBHO B HECKOJIBKMX FOPUCIUKLIUSAX.
s pemenus panHoro Bonpoca C.M. Kpymnko npemiaraer ncnonb3oBaTh CIEAYHOIINAE
KOJUIM3HOHHBIE ITPUBSA3KU:
- IIPaBO CTPAHBbI CO31aHHsI 00bEKTa COOCTBEHHOCTH;
- IIPABO  CTPaHbl, HAa TEPPUTOPUM KOTOPOW IIPOU3BEIECHHE BIECPBBIC
OITyOJINKOBAHO;
— NPaBO CTPaHbl, B KOTOPOW OCYIIECTBICHO HCIOJIHEHHE OOBEKTAa CMEXKHBIX
IpaB;
- IIPABO CTPaHBI, IPAXKAAHUHOM KOTOPOT'O SIBIIIETCS aBTOD;
- JIUYHBIN 3aK0H aBTOpax [1, c. 176].
Corimacumcst ¢ MHEHHEM aBTOpa M OTMETHM, 4YTO TIpU ONPEAEICHUU IpaBa,
IIPUMEHMMOTO K JAHHBIM OTHOLIEHUSAM MOTYT IPUMEHSTHCS:
1.  IlpuHuun TeppuUTOPUAIBHOCTH, KOTOPBIM 3aKIIOYaeTcs B TOM, YTO OXpaHa
UHTEIUVIEKTYyaIlbHOH COOCTBEHHOCTH OCYIIECTBISIETCSI B COOTBETCTBUH C
IIPAaBOM CTpaHbl, TJ€ ObLI 3aperucTpUpPOBAH OOBEKT HHTEIUIEKTYalbHOU

COOCTBEHHOCTH.

2. Mecro HaXxOX/JIeHUS CyObEKTa IPaBa, TO €CTh MPUMEHEHHE IpaBa TOW CTPAHBI,
Tl HaXOIUTCS JIMIIO, 3apErUCTPUPOBABIIEE OOBEKT HMHTEIUICKTYaIbHOM
COOCTBEHHOCTH.

3. ABTOMaTHYECKOE PACIPOCTPAHEHUE MTPABOBOM OXpaHbl, CYLIHOCTh KOTOPOIO
3aKJIOYAETCS. B TOM, YTO HEKOTOPHIE MEXAYHApOJIHbBIE  JOTOBOPHI
MpPEeIyCMAaTPUBAIOT aBTOMATHYECKOE MpPU3HAHME M OXpaHy MpaB Ha
WHTEJUIEKTYaIbHYIO0 COOCTBEHHOCTh B CTpaHax-y4acTHHUIIAX JIOTOBOPA.

Crnenyroumm HEMaJIOBaXKHBIM aCIEKTOM SIBISIETCS OXpaHa IPaB Ha TOBAPHBIE 3HAKH,
KOTOpBIE YacTO CBSI3aHBl C PaA3JIMYUSAMHA B HAIMOHAIBHBIX 3aKOHOJATENIBHBIX CHUCTEMAaX.
Hampumep, B OfHMX CTpaHaX pPETHCTpaIsl TOBApHOTO 3HAKa OOs3aTeNbHA I TOTYYEHUS
MIPABOBOM OXpaHBI, TOTJIa KaK B JPYrUX OHA HOCUT (paKyJbTaTHBHBIA XapakTep, YTO CO3/aeT
CJIO’KHOCTH IIPY ONPEIEIICHUH FOPUCIUKIIMY U YCIIOBUM ITPEAOCTABIEHUS IIPABOBOM OXPaHBI.

Jnst moaTBEp:KAECHHSI TAaHHOTO TE3UCA W TMOJHOLUEHHOTO MOHMUMAaHHUS KOJUIM3HOHHOIO
BONPOCA, CBSI3aHHOIO C TOBapHbIMM 3Hakamu, paccMoTpuM Pemenwe Cyna 1o
UHTEIUICKTyaJIbHBIM TIpaBam oT 21 ceHtsiops 2022 roaa mo aemy Ne CUIT-127/2022 [2].

B pamkax paHHOro CcymeOHOTO pa30oHpaTernbCTBO POCCUHCKHNA WHAMBUIYAITbHBINA
NpeanpUHUMATENh 00paTUIICS ¢ UCKOM K MHOCTpaHHOMY jmity M.N. B CyJ O MpU3HAHUM aKTa
HEZ00pOCOBECTHONW KOHKYPEHIIMH M0 TPUOOPETEHUI0 HMCKIIIOUMTENBHBIX TpaB Ha TOBApHBIC
3HAKU.

[IproOperenne HMCKITIOUMTENBHBIX TPaB Ha TOBAaPHBIA 3HAK >KEBATEIIBHBIX PE3UHOK
NpeaNpUHUMATENh MMOCYUTAT aKTOM HEJOOPOCOBECTHOW KOHKYPEHIIMH, alelIupys TeM, 4YTO
JTaHHAas MapKa MOJIy4rJia OMYJISIPHOCTD €I1E JI0 MOSABJICHNS Ha MHOCTPAHHOM pbiHKe M.N.

Cyn, paccMOTpEB JaHHBIN UCK, TPUHSIT PELIEHUE 0TKa3aTh, IPU 3TOM PYKOBOJICTBOBAJICS
HE TOJIbKO HallMOHAJIBHBIM 3aKOHOJATEIbCTBOM, TaKUM Kak ['paskmanckuii kojekc Poccuiickoi
Oenepan, HO M nonokeHUssMUA ctatbu 10 Ilapikckoil KOHBEHIIMH, COTJIACHO KOTOPOM:
«aKTOM  HEJAOOpOCOBECTHOW  KOHKYPEHIIMM  CUUTAeTCd  BCAKHMA  aKT  KOHKYPEHIIWH,
MPOTUBOPEYALIHIA YECTHBIM 0ObIUasiM B TPOMBIIIICHHBIX H TOPTOBBIX JETIax».

JlesTenbHOCTh MHOCTPAHHOTO JIMIIa HAa POCCHIMCKOM PBIHKE Cy/ MOCUUTAN 3aKOHHOW U
ero JeicTBUs He OBLIM HAampaBiICHbl HA CO3JaHHE HEKOTO MPEUMYIIECTBa Mepel APYTUMHU
MIpeTPUHUMATEIISIMH.

Jlnst ymporieHus: pa3pelieHns KOJUTM3UKA U 00ecTieueH sl €IMHO00pa3HO OXpaHbI MPaB
WHTEIUICKTYaIbHOW COOCTBEHHOCTH CYIIECTBYIOT PA3JIMYHBIC MEXKTYyHAPOIHBIC COTJIAIICHUS U
KOHBEHIIMM, HalpuMmep, Takue Kak [lapuwkckas KOHBEHIUS MO OXpaHE MPOMBIIIICHHON
coOCTBEHHOCTH, bepHCkas KOHBEHIMSI 00 OXpaHe JMTEPAaTypHbIX U XYI0KECTBEHHBIX
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IIPOU3BEIEHUH, JJOroBOp O MaTeHTHOM KOONEpaluy U APYrue JTOKYMEHTHI, YCTAHABIMBAOLIUE
CTaH/JapThl OXPAHBbI NIPAB UHTEIUIEKTYAJIbHOM COOCTBEHHOCTH UM peaIM3YIOINE MEXaHU3MBbI JUIs
B3aMMHOTI'O IIPU3HAHUA [IPaB B PA3JIMYHbIX CTPaHaX.

IlonBons UTOr MpEnCTaBIEHHOMY HMCCIECIOBAHUIO, MBI IIPUIUIA K BBIBOLY O TOM, YTO
KOJUIM3UOHHBIE BOMPOCHI 3AIIUTHl IPAaB HHTEIUICKTYyalbHOW COOCTBEHHOCTH TpeOyroT
KOMILUIEKCHOTO MOAX0/a, YUYUTHIBAIOIIECIO KaK HAMOHAJILHBIC 3aKOHBI, TaK U MEKIYHApOIHbIC
IIPABOBBIE AKTBHI.

B pamkax naHHOM pa®oThl HamMM ObUIM PacCMOTPEHbl KOJUIM3MOHHBIE BOIPOCHI,
Kacarollyecsl ONpENEIeHUs IpaBa, NMPUMEHUMOIO K OTHOLUEHMSM, CBA3aHHBIM C OObEKTaMU
UHTEJUIEKTyaJIbHOM COOCTBEHHOCTH M OXPaHbI IIpaBa Ha TOBAPHBIN 3HAK.
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AHHOTAIIHUSA

Crarpsi HampaBlieHa Ha HCCIIEIOBAHUE AaKTYaJIbHBIX BOIMPOCOB, CBS3aHHBIX C
OTIpe/ielieHHeM OCOOCHHOCTH TPUBIICYEHHUS YIPABISIONIMX KOMITAHUM K OTBETCTBEHHOCTH 32
HEHA/IJIS)KAIEe MCTIOJHEHUE CBOUX 00S3aTENhCTB MO COJEPYKAHHUIO KWIIBIX JOMOB. [lomumo
OOIMX BOIMPOCOB TaKOW OTBETCTBEHHOCTH, AaBTOpAaMH TaKKe MPOM3BOIMUTCS aHAIM3
npoOJIeMHBIX acrekToB. [lo pe3ynbraTam uccienoBaHus (HOPMYITHPYETCS MPEUIOKEHUE O
3aKOHOJATEIIHHOM 3aKPEIUICHUU 0053aTeIbHOr0 MPETEH3MOHHOTO TOPSIIKA pa3pelieHus: ClopoB
MEXTy COOCTBEHHHKAMU, HHBIMU JIUIIAMH U YIIPABISIFOIIMMHA KOMIIAHHSIMH.

KimroueBble cj10Ba: KWIMIIHOE TMPaBO, >KWJIOHM JOM, MHOTOKBAPTHPHBIA JIOM,
COJIeprKaHue JKUJIOTO JI0MA, YIIPABJISIONIask KOMITaHUSI.

Abstract

The article is aimed at researching topical issues related to determining the specifics of
holding management companies accountable for improper fulfillment of their obligations to
maintain residential buildings. In addition to the general issues of such responsibility, the authors
also analyze problematic aspects. Based on the results of the study, a proposal is being
formulated to legislate a mandatory claim procedure for resolving disputes between owners,
other persons and management companies.

Keywords: housing law, apartment building, apartment building, residential building
maintenance, management company.
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Conepkanue KWIbIX JIOMOB, B OCOOCHHOCTH MHOTOKBAPTUPHBIX, SIBISETCS
pecypco3aTpaTHbIM BHJIOM JAEATeNbHOCTH. It TOro, 4yToOBbl MEPeNokKUTh OpeMsi TakKoro
COZIEpKaHUs C COOCTBEHHUKOB, YUPEIKIAIOTCS YIIPABIISIONINE KOMIIAHUH, BO3JIATaloIIMe Ha ce0s
ompeneNieHHble  o0si3aTenbcTBa B AaHHOW oOmactu. HecoOmonenune — ynmpaBisrOIIUMU
KOMITAaHUSIMH CBOMX OOSI3aTENILCTB TEpel] COOCTBEHHHMKAMU HANPSAMYIO HapyllaeT 3aKOHHbIC
MHTEpeChI MocaenHui. B 3Toil cBA3M, Ha 3aKOHOAATEILHOM YPOBHE pa3paboTaHbl MHCTPYMEHTHI,
MO3BOJISIOIIME TPUBJICYh BHHOBHBIE B HApYIIEHMH CBOMX O0053aTENbCTB YIPABISIONINE
KOMITAHUH K OTBETCTBEHHOCTH.

B crarbe 161 Xunmunrnoro koaexca Poccuiickoit @eneparmu (nanee — KK PD), moxxuo
OOHaApYXUTh yKa3aHWE Ha TO, YTO UMEHHO MMOHUMAETCS TOJ] COJepkKaHUEM KHUIIoro aoma. Tak,
COJEpKAHUE OHKWJIOIO JIOMa MOXKET CUMTaTbCi HAUISKALIMM, T.€. COOTBETCTBYIOLIUM
MPEIMUCaHUSIM AEUCTBYIOLIETO 3aKOHOAATENILCTBA B CIIy4yae, €CJIM OHO IMO3BOJISIET 00ECIeUHTh:

— BCIO COBOKYITHOCTH TpeOOBaHHIA, KOTOPBIE MPEIbABISIOTCS K HAICKHOCTH U
0€30IMacHOCTH TAHHOTO BHIA )KUJIOTO MMYIIIECTBA;

— 0€30MacHOCTh KU3HU U 3/I0pOBbsI TPaX/aH, B TOM YHCJE, HE SBISIOIINXCS
COOCTBEHHHKaMM, a PaBHO HMYIIECTBA, KOTOPOE MOXKET HAXOIUThCA B
COOCTBEHHOCTH HE TOJIBKO Y (PU3MYECKUX U IOPUANIECKHX JIUI], HO U OPTaHOB
rOCYAapCTBEHHOTO M MyHULIUTIAILHOTO YIIPABJICHUS;

- JOCTYITHOE  MCIIOJIb30BAaHWE  BCEr0  MaccuBa  OOILEro  MMYILECTBA
COOCTBEHHHKOB;

— coONofileHne TpaB U 3aKOHHBIX  HMHTEPECOB  JIMI,  SIBJISFOLIUXCS
COOCTBEHHHKAMM KWJIBIX TOMEIICHUIH, a paBHO MHBIX YYaCTHHKOB
OOIIIECTBEHHBIX OTHOILIEHUM, CBSI3aHHBIX C HMMYILIECTBEHHBIMHM IIpaBaMU Ha
COOTBETCTBYIOIINE OOBEKTHI,

- MIOCTOSIHHYIO TOTOBHOCTh MHXEHEPHBIX KOMMYHUKALMI, IpUOOpOB yueTa, a
paBHO HMHOTO O0OpYAOBAaHUS, KOTOPOE OTHOCUTCA K OOIEMY HMYILIECTBY
COOCTBEHHHKOB, K UX MCIOJB30BAaHUIO 110 Ha3HAUYEHUIO [4].

N3 nonoxenuit cratbu 161 KK P® Ttakke mpsMo ciemnyer, 4yTo 00s3aTeNbCTBO MO
YIIPaBJICHUIO JKWJIBIM JIOMOM, BKJIIOYasi €ro CoJEpKaHue, MOXKET OBbITh BO3JIOKEHO Ha
YIIPABJISIIOLIYI0 KOMIIAHUIO B Ciydae, €clid ¢ Hel OyleT 3aKiIIoueH JIOTOBOp O MPeIOCTaBICHUH
COOTBETCTBYIOUIETO BHMJAa Yyciyr. Takum o0pa3oM, K paccMaTpUBaeMbIM OOIECTBEHHBIM
OTHOLIEHUAM TPUMEHSIOTCS HOPMBI TPAKAAHCKOIO 3aKOHOAATENBCTBA, PETYIUPYIOLINE
TpaXIaHCKO-TIpaBOBbIe cnenku. Tak, crtates 401 [I'paxmanckoro xkogekca Poccuiickoi
Oenepanun (nanee — 'K PD), mpoBosriamaer, 4To HEUCIOIHEHHE O0s3aTeNIbCTB BJIEYET 3a
co00il BO3MOXKHOCTb TPUMEHEHUS B OTHOIIEHMHM BHHOBHOTO JIMIIA MEp IOPUIMYECKON
orBercTBeHHOCTH [1]. Cratba 1064 'K PO Tarke 3akperuisier, 4To Bpen, KOTOPbI, TOMUMO
BCETO TPOYEro, MOXKET SBJATHCS CIEACTBHEM HEHCIIOIHEHHs O00s3aTeNIbCTB IO JIOTOBOPY,
JIOJKEH OBITh BO3MEIIICH B MIOJTHOM 00heMe BUHOBHOW CTOPOHOM [1].

P.B. JleHucoB yTBepXkIaeT, 4YTO HEHCIIOJHEHHE OO0S3aTeNbCTB IO HaUIeKaIIeMy
COJIEPKAHUIO KHJIBIX JIOMOB CO CTOPOHBI YIPABISIOUIMX KOMIIAHHI, B OOJNBIIMHCTBE CITydaeB,
ocymiecTBisiercss B hopme OesneiictBus. Tak, K MpuMepy, HECBOEBpPEMEHHash YHUCTKAa CHEra C
KPBIIIM MHOTOKBAPTUPHOTO JI0Ma, KOTOpas MPU3HAETCS OOIIMM HMYILECTBOM COOCTBEHHHKA,
MOJKET NPHUBECTH K €ro MaJCHUI0, IMOBJEKIIEMY NPUYMHEHUE HUMYIIECTBEHHOTO WM WHOTO
Bpena [6, c. 162].

B npuBesieHHOM BbIIle TIPUMEPE YIPABISAIOIIAS KOMIIAHUS MOKET OJHOBPEMEHHO OBITH
NpUBJEYEHa HE TOJBKO K MepaM TpPa)JIaHCKO-TIPaBOBOM OTBETCTBEHHOCTH, HO U K
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH. B mepBoM ciryyae, OTBETCTBEHHOCTb OyIET HaXOIUTh
CBOE€ BBIpQ)XCHHE B HAJIOKEHMM HA KOMITAHMIO O0S3aTeNIbCTBAa MO BO3MEILEHHUIO Bpela TOMY
JMIly, KOTOpPOMY OH OBbLI NpHYMHEH. Bo BTOpOM ciydae, NMpakTUYECKOMY INPUMEHEHHIO
nomnexxur Hopma crath 7.22 Komekca Poccuiickoit ®eneparm 00 aaMHHHCTPATHBHON
OTBETCTBEHHOCTH, KOTOpasl IIpeycCMaTprBacT B KAUECTBE MEPhI HAKAa3aHUS aIMUHUCTPATUBHBIN
mrpadp [3]. P.P. T'mnpmMaHOB yTBep)kmaeT, dYTO WMEHHO TaKOW IMOAXOJ, KOTOPBIA



-82- JIlendenyuy paseumus Hayky u obpasosanus

IPEIyCMAaTPUBAET HMYIIECTBEHHOE BO3JCHCTBHE HA YIPABIAIOLIME KOMIIAHWH, IO3BOJISIET
HanOosnee APPEeKTUBHO OKa3zaThb Ha HUX BO3JCHCTBUE, CKIOHHMB B OyIylIEeM K HEIOMYIIECHUIO
HIOBTOPCHUSI JCSHUI, HapyIIAOIINX 0053aTeNIbCTBA 10 COACPIKAHHIO KUITBIX IOMOB [5, ¢. 9-10].

IL.U. KypakoB B cBoeil paboTe yTBEp)KIAe€T O TOM, YTO MPHUBJICUCHHUE YIPABIISIONINX
KOMITAaHUH K OTBETCTBEHHOCTH HA IPAKTHKE CBS3BIBACTCS C HEKOTOpbIMHU mpobiemamu. [lo
o0mieMy mpaBuUily, OpeMsi J0Ka3aTeIbCTBa BHHBI BO3JAraeTcs Ha JIMIO, KOTOpOE 3asBUIIO
HCKOBBIE TpeOOBaHMS B OTHOIICHWM OTBETYMKA. VIMEHHO MO 3TOH MpUYMHE, COOCTBEHHHUKH,
KOTOpbIE TpeTepHenu Bpell B pe3ylbTaTe Hel0OpPOCOBECTHOTO HCIIOJHEHHS YIPABISIOIIMMU
KOMITAaHUSIMH CBOMX O0OS3aTENBbCTB 10 COJACP)KAHHMIO JKWIIBIX JIOMOB, JIOJDKHBI JIOKA3aThb
[IPUYMHHO-CIIEICTBEHHYIO CBSI3b MEXAY COOTBETCTBYIOIIMM JESHUEM U €ro HEraTUBHBIM
NocieACTBUAMU. Tak, K IpUMEpY, €CIU IPOUCXOOUT 3aTOIUIEHHE KBapTUPbI BCIIEACTBUE
KOHCTPYKTHUBHOTO  pa3pylIeHHs 00OpyAOBaHMs, OOeCreurBaronero (QyHKIHOHUPOBAHUE
KOMMYHHUKAIIMH, TO COOCTBEHHHK JOJDKEH JOKa3aTh HE TOJBKO caM (DaKT MPUUMHEHHS €My
Bpe/a, HO U IIPUBECTHU JIOCTOBEPHBIE TOKA3aTEJIbCTBA, YKA3bIBAIOUIME HA TO, YTO YIPABIISAIOLIASL
KOMITaHMsI 3apaHee Obula yBelOMJICHAa 00 HMMeEIomIeiics mpobieMe, OIHAKO, HE OCYIIeCTBHIIA
JIeHCTBHIA, HEOOXOIMMBIX JIUISI €€ CBOEBPEMEHHOT0 ycTpaneHus [8, c. 451].

Amnanornunbiii npumep ripuBoaut B.I1. ITeikoB. Tak, aBTOp yTBEp:KIaeT, 4TO B Ciliydae,
€CIIM YIpPaBIISAIONIAs KOMITaHUS HE Oy/AeT yBeIOMJIEHa O HaJIM4YhH MpoOJIeMbl, 0 KOTOPOil OHa
CaMOCTOSITENILHO y3HaTh HE MOKET, TO OTCYTCTBHE ACUCTBUM, HAIIPABJIICHHBIX Ha PEIICHUE TAKON
npobiemMbl, He OyJIeT paccMaTpUBaThCS B KAUECTBE HEHAIIEKAIIIETO COJIEPKAHUS JKUIOT0 I0MA.
Taxum 00pa3oM, yrpasisiolias KOMIaHus He Oy/IeT PUBJIEYEHa K OTBETCTBEHHOCTH HECMOTPS
Ha TO, 4yTO (PaKTUYCCKHUI Bpe COOCTBEHHUKAM >KHJIBIX IIOMEICHUI ObLT TprurHeH [9, c. 61].

N.E. XKepeO1oB Takxke yKa3bIBaeT, YTO OJTHON U3 OCHOBHBIX MPOOJIEM OTBETCTBEHHOCTU
YIOPABJISAIOMMX KOMIIAHUM CIEAYeT Ha3blBaTh MMEHHO TPYAHOCTH, KOTOpPBIE€ BO3HUKAIOT Y
MOCTPAJABIINX JMIl B MPOLECCE A0KA3aTeNbCTBA HAIWYMS NPUYMHHO-CIEICTBEHHONW CBS3U U
BUHBI JAaHHBIX CYOBEKTOB B IPUUMHEHHUHU Bpeaa [7, c. 24].

IlonBozs UTOT BBILIECKA3aHHOMY, MOKHO CEIaTh BBIBOJ, YTO YIPABJISIFOIINE KOMIIAaHUN
HECYT NPSAMYIO OTBETCTBEHHOCTD 3a HEHAJIEKAIIIEE COJAEPKAHNE KUIIBIX JIOMOB B CIIy4ae, €CIIU
paHee ¢ HMMH ObLI 3aKJIIOYEH JOrOBOp, NPEAyCMAaTPUBAIOLIMM B KAayecTBE YCIOBUSA
COOTBETCTBYIOUIYIO O0S3aHHOCTh. AHAJIM3 TPYJOB JeATeNIel OTEYEeCTBEHHOW HayKH IMOKazal,
yro HauOojee MpoOJIEMHBIM XapakTepoM o0yazaeT o0JacTb JI0Ka3aTeIbCTBA  BHHBI
YIPaBJISIONIEH KOMIAHUM B TOM, YTO HEHAJUIEeXKaIluM 00pa3oM MCHOJHEHHbIE 00s3aTelbCcTBa
IIPUBENN K IPUUYMHEHUIO Bpea.

UccnenoBanne  AeWCTByIOIIEH  HOPMAaTUBHO-TIPABOBOM  0asbl,  perynupyromen
paccMmaTtpuBaeMble OOIIECTBEHHbIE OTHOIIEHMS, TaK)Ke MO3BOJIUT YCTaHOBUTH, YTO HA YpOBHE
3aKOHO/IATEIbCTBA HE MPEAYCMOTPEH 00s3aTeNbHbIN MPETEH3UOHHbIN MOPSIIOK YPEryJINpOBaHUS
CIIOPOB MEXIY YHpaBJISIOIEH KoMIaHueld U cOOCTBEeHHMKaMU. Takoil MOpsAA0K TONBKO MOXKET
ObITh BKJIFOYEH B COOTBETCTBYIOLIMI JIOTOBOpP, OJHAKO, HA MPAKTUKE MOJOOHOE BCTpeyaeTcs
JOCTaTOYHO penko. Ha Ham B3MIsA, pelieHue CIOXHMBLICHCS NPOOJeMbl MOXET ObITh
OCYIIECTBIIEHO HMMEHHO TOCpeICTBOM 3akperuieHus Ha ypoBHe JKK P® obs3arensHOro
MPETEH3MOHHOTO TMOpsAKa PEIIeHUs CIOpPOB, BO3HUKAIOMIMX IO (haKTy HEHAAJIeKaIIero
UCTIOJIHEHUST 0053aTeNIbCTB 10 COJEPKAHUIO KUJIOro jAoma. B ciyyae, ecnu mnpereH3us
COOCTBEHHHKA WJIM HMHOTO JIMIa He OyJeT YyIOBJIETBOpPEHa HaJUIeXalluM 00pa3oM, JaHHBIA
JIOKYMEHT, a Take O(QHLIMAIBHBIA OTBET OT YHPABIISAIONIEH KOMIAHUH, B MOCIEACTBHE MOTYT
OBIT KCIOJIb30BaHbI B KAUECTBE JOKA3aTENLCTBA yXKE B CyZeOHOM CIIOpE.
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CoBpeMeHHbIN MeXaHU3M peajin3aluy MPaBa rpaxaaH HA J0CTONHBIA YPOBEHb KU3HHU
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AHHOTaNUA

Konmemnust 1oCTOWHOTO YpOBHSI KH3HH 3aHHUMAET LIEHTPAIIbHOE MECTO B COLIMAIBLHOU
MOJIUTUKE OOJIBIIIMHCTBA CTPaH, O Y€M CBHICTEIBCTBYET O(QHUIMATBHOE 3aKpEIUICHHE IpaBa
TpaXIaH HAa HEro B MEXKAYHAPOJHO-TPABOBBIX aKTaX M B HOPMax HAIMOHAIBHOTO
3aKOHOJIATEIHCTBA. ABTOPOM B CTaThe MPOBOIUTCS aHAIM3 COMCPIKAHHS TOHSATHS «TOCTOWHBINA
YPOBEHb KU3HU» U UCCIEIYETCS COBPEMEHHBII MEXaHWU3M pean3alliil JaHHOTO TpaBa B BUJIE
COIMATLHOTO O0ECIIeUYeHHs, a UMEHHO ITOCPEICTBOM TIPEIOCTABICHUS TapaHTUH HAa OKa3aHWE
OecruiaTHOW MEIUIIMHCKOM MOMOIIM B PaMKax 00s3aTeIbHOTO MEIUIIMHCKOTO CTPaXOBaHUS
(OMCO).

KiroueBble ci10Ba: 1MpaBo Ha JOCTOMHBIM YPOBEHb JKHW3HH, COIMAIbHOE OOECIIEUEHHE,
rapaHTid  OeCIUIaTHOM MEJMIIMHCKONW TIOMOIIM, TIOJIHC OO0S3aTeIBbHOTO MEIUIIMHCKOTO
ctpaxoBanus (OMC), Pecniybnuka MopaoBusi.

Abstract

The concept of a decent standard of living occupies a central place in the social policy of
most countries, as evidenced by the official consolidation of the right of citizens to it in
international legal acts and in the norms of national legislation. The author analyzes the content
of the concept of "decent standard of living" and examines the modern mechanism for the
implementation of this right in the form of social security, namely through the provision of
guarantees for the provision of free medical care within the framework of compulsory medical
insurance (CHI).

Keywords: the right to a decent standard of living, social security, guarantees of free
medical care, compulsory medical insurance policy, Republic of Mordovia.

[IpaBo rpakaaH Ha TOCTOWHBIA YPOBEHB KU3HU SBISIETCS OJHUM U3 (yHIaMEHTATBHBIX
MIPUHIIATIOB COBPEMEHHBIX JIEMOKPATHYECKUX rocynapcTtB. OHO 3aKperyieHO W TapaHTUPOBAHO
MEXIyHApOIHBIMU aKTaMu, Hampumep BceoOmnas nexmapaiusi mpaB 4denoBeka (ctatbs 25),
MexnyHapOIHBIN TaKT 00 YKOHOMHUYECKHX, COIMATLHBIX U KYJbTYpPHBIX MpaBax (craths 11), a
TaK)K€ HEMOCPEACTBEHHO OTPAXKAETCSI M B HAIMOHAIBHOM 3aKOHOAATEILCTBE psijia TOCYIapCTB
[1,c.2].
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Tak, Konctutyuust Poccuiickoii ®enepanuu B cratbe 7 mnpoBo3riamaer Poccuro
COLMAJIBHBIM I'OCYJapCTBOM, B CBS3M C YE€M IIPUOPUTETHBIM HAIPABICHUEM T'OCYAApCTBEHHOMN
COIIMAJBHON TOJMTUKH SIBIISICTCS CO3J]aHUE YCIIOBUHM, HAaNpaBICHHBIX Ha oOecreyeHue
JIOCTOMHOM JKU3HHU U CBOOOTHOTO Pa3BUTHS UenoBeka [2].

[Ipexxne yem roBOpUTH O MpaBe TpaxkJaH Ha JOCTOWHBIM YPOBEHb JKU3HU CIEIYET
OTMETUTH, YTO [IOHUMAETCS O] ITOCIEAHUM B HACTOSIILIEE BPEMSL.

Kak ormeuama B cBoeii pabore BomoctHoBa T.M., TIOHATHE «HOCTONHAS >KU3HBY
ABJIIETCSl TUCKYCCUOHHBIM B IPAaBOBOM HAyKe, YTO COXPAHSIETCA IO CEl IeHb U OTPaKaeTcsl BO
MHO>KECTBEHHOCTH Bapualuii ee TpakTOBKM. HekoTopele MccCienoBarend CYUTAIOT, YTO 3TO
MOpaJIbHO-3TUYECKasl KaTerOpysl HEXKEJIN HOPMATHUBHAS.

Ilo mueHuto aBTOpa, Hambosee OOOCHOBAHHBIM MpeACTaBisieTcs, Touka 3peHus T.I.
Bo0CTHOBOH, COINIACHO KOTOPOMl <«IIpaBO 4YEJIOBEKA Ha [JOCTOMHOE CYIIECTBOBAHHE —
cnenrduyeckoe, 3aHUMAOIIee B CHCTEME MpaB yenoBeka 0coboe Mecto. C 0/1HOM CTOPOHBI, OHO
IIPECTABIISIETCS] KaK HE3aBUCHUMOE, C JIPYroil — MOXKET ObITh 3JIEMEHTOM OCYLIECTBJIEHHUSI BCEX
IIPOYMX IpaB, TaK KaK UX OCYIIECTBICHUE XapaKTEPU3YeT JOCTOMHOE CYIIECTBOBAaHUE YEJIOBEKA
C IOPUIMYECKOM TOUKH 3peHus» [3, c. 42].

CoumanbHoe oOecreyeHrue SIBISETCS OCHOBHBIM MEXaHHU3MOM pealld3alliyl  IpaBa
rpakJlaH Ha JOCTOMHBIN YpOBEHb KM3HH. Ero mepBOCTENEHHas LEIb BBIPAKEHA B OKA3aHUU
HEOOX0IMMOM TOMOIIM KOHKPETHOMY YeJIOBEKY B CJIOXKHBIICHCS KU3HEHHON cuTyaruu. CTOUT
OTMETHTh, YTO «IOCTOMHBIN YpOBEHb KM3HH» BKIIOYaeT B ce0s Bceé MHOTrOOOpasue BHUIOB U
dopM conpanpbHOrO OOECIIEYeHHS: YCTAHOBJICHHWE U BbIIJIaTa TEHCHA U TMOCOOUH,
NpEeIOCTaBIICHNE JIbTOT, OOECIeYEeHHE TOCYIapPCTBEHHON ITOMICPKKH CEMbH, MaTEepUHCTBA,
JIETCTBA U OTLIOBCTBA, DPA3BUTUE CUCTEMBl COLMAJIBHOTO OOCIIYKUBAHMsS, IPEIOCTaBICHHUE
MEAUIMHCKOM MOMOIIH U Jipyroe [4, c. 80].

OcraHoBuMcs 6osiee TOAPOOHO Ha pean3aliy MpaBa IpakaaH Ha JOCTOMHBIN YpOBEHb
JKU3HU IIyTeM MpEeJIO0CTaBICHUs rapaHTUH Ha OKa3zaHHE OeCIUIaTHON MEIMIIMHCKON MOMOILIU B
pamKax 00s13aTeNIbHOTO MEAUIIMHCKOTO cTpaxoBanus (OMC).

CornacHo cratee 16 @enepanbHoro 3akoHa «O0 00sA3aTETBHOM METUIIMHCKOM
cTpaxoBaHuu B Poccuiickoit @eneparum» ot 29.11.2010 Ne 326-D3, rpaxiaHe UMEIOT IIPaBo Ha
NoJTy4eHue OecIuIaTHOM MEAMLMHCKON MOMOIIM NP HACTYIUIEHUH CTPaxoBOIO CiIydasi B TOM
MEIUIUHCKOM YUPEXKAECHUHU, KOTOPOE BKJIIOYEHO B PEECTP OpraHU3alMi, OCYILECTBIISIOUIMX
JIeATeNIbHOCTD B chepe 00s3aTeIbHOr0 MEIUIIMHCKOTO CTpaxoBaHus. BakHO MOMYEpPKHYTH, YTO
I0J] CTPaxOBBbIM CITy4aeM IMOHMMAETCsl HE TOJNBKO «IKCTPEHHAsi IOMOIIb», HO U OepeMEHHOCTb,
TpaBMa, pojibl MPO(PUIAKTUYECKHE OCMOTPBI U ipyroe [5].

Wndopmanss o0 pervoHaNbHBIX  MEIUIMHCKUX — YUPESKICHUSAX, OKa3bIBAIOIIUX
cooTBeTcTBytomue ycinyrn 1o mnomucy OMC  pasmemaercss Ha oOQUIMAIbHOM —CaifTe
®enepanbaoro ponga OMC. Tak, Ha npumepe Pecriyonuku MopaoBust B peecTp MEULIIMHCKUX
YUPEXKAECHUI BKJIIOUEHBI KaK TOCYIapCTBEHHbIE (B OOJIBIIMHCTBE CBOEM), TaK M YacTHBIE
kIMHUKYA. [Ipu 3TOM, Bce BKIIFOUEHHBIE B PEECTp OpPraHM3alMM B 00S3aTEIbHOM TMOPSIKE
MPOXOJAT aKKPEAUTAIINIO, TTIOATBEPKAAOLIYI0 UX COOTBETCTBUE YCTAHOBJIEHHBIM TPEOOBaHUSAM
U CTaHJapTaM OKa3aHWs MEAMIMHCKOW IOMOIIM B paMKaxX 00s3aTeIbHOTO MEIUIIUHCKOTO
cTpaxoBaHus. HecMOTps Ha HamMuue Kak IOCYAAPCTBEHHBIX, TAK M YAaCTHBIX IOCTaBIIHMKOB
MEIUIUHCKHUX YCIIYT, peajibHasi JOCTYITHOCTh MOCIEIHUX Ui HACETICHUSI MOXET CyIIECTBEHHO
BapbUpoOBaThCs [6].

B OGonbmiell cTeneHM OTCYTCTBHE ITOBCEMECTHOTO COBPEMEHHOTO O0OpYHOBaHHS B
rOCYJApCTBEHHBIX YUPEXKIECHUSX 31paBOOXPAHEHUs], IPUBOJUT K 3HAUUTEIbHBIM PA3JINUUAM B
KAYeCTBE OKa3bIBAEMBIX MEIHULMHCKHUX YCIIYT, CHUKAET TOYHOCTh JUATHOCTUKH, OTPAHUYMBAET
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BO3MOYKHOCTH JICUEHUS U YBEJIMUMBACT BPEMs OXKHMIAHUS, TO €CTh CO3JaeT HEPAaBHBINA JIOCTYII K
MEIUIUHCKOM TOMOIIIY HACEJIEHUIO.

YacTHple KIMHHUKH TPEIOCTABISIOT JIMIIL HE3HAYUTEILHYIO JIONI0 OT 00Iero oonema
ycIyr, (PMHAHCUPYEMBIX 32 CYET CPEACTB 005A3aTeIHbHOTO MEAUIIMHCKOTO CTPaXOBaHUSI.

[Ipobnema ycyryOnsercss HeAOCTaTOYHBIM YPOBHEM OCBEJOMJIEHHOCTH TpaXK/IaH O TOM,
YTO psifl MEAULMHCKHUX YCIIYT, OKa3bIBAEMBIX YACTHBIMU KJIMHUKAMH, MOXET ObITh MOJYYEH IO
nosmcy OMC. Co cBoeil CTOpOHBI, MHOTHE YaCTHbBIE KJIMHUKH HE MPOSBISIIOT JAOCTATOYHOU
WHUIMATABHl B WH(POPMHUPOBAHUM TAIIMEHTOB 00 JTOM BO3MOXXHOCTH, YTO 3a4acTyiO
00ycIOBIeHO (PMHAHCOBHIMH MOTHMBaMH, @ UMEHHO CTPEMJIEHHEM K YBEJIWYEHHUIO JIOXOJIOB 32
CUeT OKa3zaHWs IUIaTHBIX YCIyr. JlaHHOe 0OCTOATENBCTBO MOAKPEIUIeTCS YCTOSBLIMMCSA B
OO0IIIeCTBE CTEPEOTUTIOM, COTJIACHO KOTOPOMY OECIUIATHOE MEIHMIIMHCKOE OOCIYXKHBAHUE TIO
OMC n0CTyMHO UCKITFOUMTENBHO B TOCYIAPCTBEHHBIX YUPEKICHUSX 3/IPAaBOOXPAHEHUS.

HecmoTpss Ha cymiecTByomue COBpEMEHHbIE IH(PPOBBIE TEXHOJIOTHH, Ha KadeCTBO
MEIUIIUHCKON TIOMOIIM €KEro/IHO0 Tak)Ke BIMsET Oolplllasg Harpy3ka Bpaded mo pabote ¢
COOTBETCTBYIOIIIEH OyMakHOW JokyMeHTare. HemocraTouHblii  ypoBEHb  BHEIApPEHUS
DJIEKTPOHHBIX ~MEIUIMHCKAX KapT, OTCYTCTBHE B3aMMOJACHUCTBHS MEKIY pPa3IHYHBIMU
WHPOPMALIMOHHBIMUA CHCTEMaMHU U MEUIEHHOE OCBOCHHE BpayaMH HOBBIX HHU(POBBIX
WHCTPYMEHTOB TPEMSITCTBYIOT TMOBBIIICHUIO A3(PGEKTUBHOCTH pPabOThl TOCYIapCTBEHHBIX
MEIUIUHCKAX YYPSOKIACHUNA W, Kak CICACTBUE, YXYIIIAIOT JOCTYIIHOCTh W KadeCTBO
MEIUITUHCKOMN ITOMOIIIN JIJIsl HACCITICHHUSI.

Jlns Hambonee >(QPEeKTUBHON pealm3aly MpaBa TPaKIaH Ha JOCTOWHBIA YpPOBEHB
JKU3HU B OO0JIaCTHM OKa3aHWsS MEAMIIMHCKOW MOMOIIM HEOOXOJUMO KOMIUIEKCHO MOAONTH K
PEIICHUIO BBISIBIICHHBIX TIPOOIIEM.

B nensx moBbIeHUs] OCBEIOMJIEHHOCTH TpaXkJaH O CBOMX MpaBax B cucreMe OMC
HEOOXOMMO TMPHOETHYTh K HUCIOJB30BAaHUIO PA3IMUYHBIX KaHAIOB KOMMYHHKAIIMHU, BKJIFOUYAs
TENEBUACHUE, paauo, HWHTEPHET U TMevaTHble u3gaHus. O BHECEHHMH W3MEHEHUN B
3aKOHO/ATEIHCTBO TI0 JAHHOMY BOMPOCY paHHEe yrmoMmMHuHaia B cBoed pabore Mapkosa JI.C.
Tak, 1o ee MHEHHIO, B TOJTHOMOYHSI TeppUTOpUalibHOrO doHaa (4.7 c1.34 denepanbHOro 3aKoHa
Ne 326) tpeOyercst BKIIOUHTH «oOecrieueHue WH(POPMHUPOBAHUS TPAXKIAH O METUIMHCKUX
yUpexAeHUsX (B TOM 4YHMCI€ W YACTHBIX), OCYHIECTBISIOMMX yciayrn mo moiucy OMOCy.
Pa3zpaboTka mH()OPMAIIMOHHBIX MAaTEPUATIOB, TAKUX KaK MAMSITKHA, OYKJICTHI M BHICOPOIHKH,
pa3MernaeMple Ha OPHIMATBHBIX CaTaX MEIUIMHCKAX YUPEXKICHUH TaKKe IMOCIIOCOOCTBYIOT
MOBBIIIICHUIO OCBEIOMJIEHHOCTH [7].

Jlns ycTpaHeHus] HEOAHOPOTHOCTH KavyecTBa MEIUIIMHCKUX YCIYT B TOCYAapCTBEHHBIX
YUPESKIECHUIX, HEOOXOUMO YBEIMUYEHHUE AJIPECHBIX MPOTrPaMM MOACPHHU3AIMN MaTepHATBHO-
TEXHUYECKOW 0a3pl ¢ TPUOPUTETHBIM (UHAHCUPOBAHWEM YUPSKIACHHUN, OKa3BIBAFOIINX
MEPBUYHYI0 MEIUKO-CAHHTApPHYIO TIOMOIb, a TaKXe CO3JAaHUE CHCTEMBI JIbIOTHOTO
KPEIUTOBAHUS [T METUIIMHCKUX YUPEKICHUI.

Ocoboe BHMMaHuE B mpoliecce HUppoBoi TpaHchopMmaluu cdepsl 31paBOOXPaHEHUS
JUIS  CHIDKCHHS aJMUHHCTPATHBHOH HAarpy3ku TpeOyercs YICIUTh CHCTEMaTHYECKOMY
O0y4YEeHHIO CIIEIMATMCTOB JaHHOW oO0NacTh MeTogaM paboThl C HOBBIMU IU(PPOBBIMU
WHCTPYMEHTAMH, MyTeM CO3JIaHHs CHEIMATU3UPOBAHHBIX CIYXO TEXHHUECKOW TOJICPKKUA U
OpraHu3aIy 00yJarIuX MPAKTUIECKUX CEMUHAPOB.

[TomBons wrory, eme pa3 OTMEUY, YTO CETOTHS KaXIBIH T'pakJaHWH MMEET TPaBo Ha
JIOCTOMHBIA YpOBEHb >KM3HH, & TOCYAApCTBO, B CBOIO OYEpE/b, HAACIEHO COOTBETCTBYIOIIEH
00s13aHHOCTBIO MO ero obecrneueHuto. B Poccuu BaKHBIM MEXaHM3MOM, 00ECIEUHBAIOIINM
HEOOXOIUMBIE YCIIOBHS JJISI pEalTU3alMy 3TOTO TPaBa, BHICTYIAET COLMAIBLHOE O0ECIieYeHue, B
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YaCTHOCTH TIOCPEACTBOM TPEAOCTABJICHUSI TapaHTUH OKa3aHUS OECIJIaTHOM METUITMHCKON
nomout B pamkax OMC. OpHako, HECMOTpsST HAa HaJIWYME NPABOBBIX HOPM, MOIAPOOHO
pErJaMeHTUPYIOIIMX TMPaBO Ha TMOJyYeHHE JaHHOM TIIOMOIIM, peajibHasi CUTYyalus
JIEMOHCTPHUPYET CYIIIECTBOBAHUE OIPEIEICHHBIX MpPOOJEeM B KauyeCTBE W JIOCTYITHOCTH
MEAWIIMHCKHUX YCIIYT, 9TO TpeOyeT NpUHATHS () (HEKTUBHBIX MEP 0 UX YCTPaHEHHUIO.
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AHHOTaLUA

CraTbsi HampaBJ€Ha Ha MCCJEIOBAHUE BOIPOCOB, CBS3aHHBIX C 3ALUTOM >KMJIMIIHBIX
IpaB HECOBEPUICHHONETHUX JeTel Mpu pacTopkeHMH Opaka poaurteneii B Poccuiickoit
Oenepanun. [loMumo omucaHuss OOLIMX TOJNOKEHWH, aBTOPAMHU JENaeTcs AakIeHT Ha
paccMOTpeHre IpoOieM  JEHCTBYIOILEr0  3aKOHOJATENIbCTBA, KOTOpPBIE  CHOCOOCTBYIOT
YILEMJIEHHIO KWINIIHBIX TPaB HECOBEPIIEHHOIETHUX B CIIydae pacTOP:KEHHs Opaka poauTenei.
[lo pe3ympTatam MPOBEICHHOIO HCCIEIOBaHUS (OPMYIUPYIOTCS MOJOXKEHUS O BHECCHUH
M3MEHEHNH B KOHKpeTHbIE HOpMbI CeMeitHoro koaekca Poccuiickoi denepanuu.

KiroueBble ci0Ba: SKWIMIHOE IIpaBO, CEMEWHOE IIpaBO, PpacTOp>KeHHe Opaka,
JKWIHIIHBIE TIPABA HECOBEPILIEHHOJIETHUX, OPTraHbl ONEKH U MIONEYUTEIbCTBA.

Abstract

The article is aimed at studying issues related to the protection of housing rights of minor
children in the event of divorce of their parents in the Russian Federation. In addition to
describing general provisions, the authors focus on examining the problems of current legislation
that contribute to the infringement of housing rights of minors in the event of divorce of their
parents. Based on the results of the study, provisions are formulated on amending specific norms
of the Family Code of the Russian Federation.

Keywords: housing law, family law, divorce, housing rights of minors, guardianship and
trusteeship authorities.
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HecoBepiienHoneTHne et — 0co0as KaTeropusi YYaCTHUKOB — OOIIECTBEHHBIX
OTHOLICHUH, K KOTOPBIM MPUMEHSIOTCS JIONOJHUTENbHBIE TapaHTHUH IPAaBOBOM 3alUTBI CO
CTOpPOHBI TrocymapcTBa. PacrtopkeHue Opaka poauTeneil NpeAcTaBiseT co0O0i  CIIOKHBIN
IIPOLIECC, KOTOPBIA HENOCPEICTBEHHO BIMUSET HA HECOBEPIICHHOJIETHUX JeTed. B yactHocCTH,
JAHHBIA TPOIIECC 3aTpParuBacT IKWIMIIHBIC TMpaBa HECOBEPIICHHOJNETHUX, B OTHOIICHUU
KOTOPBIX TaKKe€ IPUMEHSIOTCS 0cOoOble Mephl IPaBOBOWM  3alUThI, YCTAaHOBJECHHbBIC
JIEHUCTBYIOIIUM 3aKOHOATEITECTBOM.

Ha ypoBue Xwunmumuoro koxaekca Poccuiickoit @enepanuyd >KAJIUIIHBIE IpaBa
HECOBEPIICHHOJIETHUX ompeaenstorcss B crathbe 31. Mcxons u3 monokeHuil, 3aKperuieHHbIX B
JTAHHOM HOpMe, cienyeT: «YJeHbl ceMbU COOCTBEHHHKA >KWIJIONO MOMEIIEHUS UMEIOT MpaBo
MOJIb30BAHUS JIAHHBIM JKWJIBIM TIOMCIICHHEM HapaBHE C €ro COOCTBEHHUKOMY». 3]IeCh IKe
YKa3bIBAaeTCsl, YTO K YJIEHaM CeMbHU COOCTBEHHHMKA JKUJIONO IMOMELICHUS CIEIyeT OTHOCHTH
HECOBEPILEHHOJIETHUX AeTell. [IpaBo Mob30BaHMS )KUIIBIM IIOMEILEHUEM HECOBEPILICHHOJIETHUN
COXpaHseTcsl 1axke MOocie TOro, Kak Opak poauTeneil pacTopraercs, BHE 3aBUCIMOCTH OT TOTO,
00a OHM SBISUTUCH COOCTBEHHUKAMH WJIA TOJIBKO OJIMH U3 HUX.

He menee BaxkHoe mpaBo 3akperuieHO B crathbe 54 CemeiliHoro kozaekca Poccuiickoit
®denepalyiv, KOTOpas MPSMO yKa3bIBa€T Ha TO, YTO Kbl peOeHOK 00J1a/1aeT BOZMOXKHOCTHIO
HE TOJBKO BOCIUTHIBATHCS, HO U )KHUTh CO CBOUMH POAUTENSMHU. VIMEHHO ¢ 11ebl0 COOMI0IeHNUS
JTAHHOTO TIpaBa © ObUta paspaboraHa paHee 00O3HAUEHHAs HOPMA  IKFIJIUIIHOTO
3aKOHO/IATENNbCTBA, YKAa3bIBAIOILIEIO Ha TMOPSIOK OINpENeiIeHHUs IOJIb30BaTEeNIed  HKHJIBIX
MTOMENIEHU.

E.JI. bapeiOuHa yka3bIBaeT, 4yTO Ha MpaKTUKE peanu3aius nonoxenuit crateu 31 KK
P® crankuBaercs ¢ npodiemamu. Tak, aBTOp OTMEYaEeT, U4TO MPHU PACTOPKEHUH Opaka, peOSHOK
MOKET MPU3HABATHCS YWIEHOM TOJBKO OJHOM M3 ceMeil, a He JBYX BHOBb 00Opa3zyeMbIxX. Takum
o0pazom, peOCHOK OyHEeT SBIIATHCS WICHOM CEMbU TOJBKO TOTO POJWTENS, C KOTOPBHIM OH
MIPOXKHUBAET, YTO CO3/1a€T BO3MOKHOCTH JIi €T0 BBICEJICHMSI U3 JKUJIOTO MOMEMICHHUs, Kak
OBIBILIETO YJICHA CEMBH.

M.A. Ka3akoBa BbICKa3bIBaeT aOCOIIOTHO MPOTHUBOIOJIOKHYIO MPUBEICHHON MO3UIIHIO.
ABTOp yKa3bIBa€T Ha TO, YTO JETH, BBHJY MX OCOOOTO MPABOBOTO CTaTyca, OMPEACTIEHHOTO
aKTaMH JEWCTBYIOIIETO 3aKOHOAATENbCTBA, B OTIMYME OT, HAIlpUMEpP, BTOPOTO CyNpyra, Mpu
pacTop>keHun Opaka HE MOTYT OBITh BBICEJICHBI M3 JKUJIOTO MOMEIIEHHS KaK OBIBIIME WJICHBI
cembu. [lomoOHBI MOIXOA BCTymand ObI B IOJHOE MPOTUBOPEUHE C 3aKOHOAATEIHLHBIMU
MPUHIIATIAMH, TaK KaK OH CIIOCOOCTBYET YIIEMJICHHIO TpaB CyOBEKTOB IPABOOTHOIICHUH,
KOTOpble HE MOTYyT B TOJHOM Mepe OO0eCreunTh CBOIO 3alllUTy, BBUAY OCOOCHHOCTEH
MCUX0(U3UOIIOTUYECKOTO Pa3BUTHS, OTCYTCTBHSI ITOJIHOM J1€€CTIOCOOHOCTH.

Muenne M.A. KazakoBa mpezacraBisercss 0ojiee COCTOSTEIbHBIM M PallOHATHHBIM.
JeiictButensHo, u3 tekcta CK P® u XK PO crneayer, 4To HECOBEpIIEHHOJIETHUE NETU
HAXOMATCSI TOJA O0CO0OM TMpaBOBOM 3allUTON CO CTOPOHBI TOCYIApCTBA, YTO JeTaeT
HEBO3MOXXHBIM OCTaBJICHHE WX O0€3 TpaBa MPOKWBAHUS B IKUJIOM TIOMEIICHHH IOCIIEe
pactopkeHusi Opaka pomaureneil. Cya, pa3pelnas UMYIIECTBEHHbBIE CIIOPBI MEXKIY CYIpPYyramu,
JIOJDKEH  PYKOBOJICTBOBAThCSI HE TOJBKO HWHTEpecaMH KaXKAOTO0 W3 HUX, HO U
HECOBEpIIeHHONETHUX JeTeld. [locnenHue NOMKHBI OBITH TIOCTABICHBI B  HAWBBICIINN
MIPUOPHUTET, YTO OOYCIIOBIMBAETCA paHee 0003HAYCHHBIMU OCOOEHHOCTSIMU JAHHBIX CYOBEKTOB
OOIIIECTBEHHBIX OTHOIICHUI.

A.M. MoxkeeBa B CBOEM HCCIICJIOBAaHUM JeJaeT YKa3aHHWE Ha eIle OJHYy NpodiieMy
3aIUTHI KWIAITHBIX TIPaB HECOBEPIIIEHHOJIETHUX J€TeH. ABTOP OTMEUAET, YTO OpraHbl OMICKH U
MOMEYUTENILCTBA, HA  KOTOpbIE  BO3JAraloTcs  00si3aTenbcTBA MO 3al[UTe  TIpaB
HECOBEPIIICHHOJICTHUX, KaK MPaBUJIO, HAa TPAKTUKE PEardupyroT TOJBKO Ha CAETKU C KUJIBIMHU
MOMEIICHUSIMH,  3aTParuBalOIIMMU  WHTEPEChl JIaHHBIX CYOBEKTOB, OJIHAKO, 3a4acTyio
UTHOPUPYIOT TMpOLIECC pa3fesia HEeIBM)KUMOTO0 MMYILIECTBa IPH pacTopeHuu Opaka. B
MOJOOHBIX CIIydasiX IpaBa M 3aKOHHBIE MHTEPEChl HECOBEPIICHHOJETHUX MOTYT HAIPSIMYIO
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YILEMJISATECS, HAalIpUMEpP, MOCPEACTBOM IPEIOCTABICHHUS] UM YCIOBUM IPOKUBAHMS, KOTOpBIE
3HAUUTENBHO XYXK€, UM T€, UTO UMEJIM MECTO JI0 pacTOPKEHUs Opaka poAnuTeNeH.

B.M. CmonsikoBa yTBEp)KIAaeT O HAJMYUM €lle OJHOH MpoOieMbl, KOTOpas TECHO
cBs13aHa ¢ npenplayeil. Tak, no obiemy mpaBuily, MECTOM XKHUTEJILCTBA HECOBEPIIEHHOIETHETO
peOeHKa, KOTOpbIM HE JOCTHI Bo3pacta 14 Jer, NMPU3HAETCS MECTO >KHUTEIhCTBA O000HMX
poauTenel UM XoTa Obl 0qHOro U3 HuX. Ha npaktuke ckiaapBaeTcst CUTyalus, IpH KOTOPOH
1I0CJIE PacTOp>KEeHUsI Opaka CyIpyroB, POJUTENb, C KOTOPBIM OCTAJICSl peOEHOK, CHUMAET €ro ¢
perucTpalyy B INpeAblIylIeM MECTe JKUTEIbCTBA B MOJIb3y HOBOro. IIpumeuarenen Tot daxr,
YTO MOJOOHBIE IEHCTBUS MOTYT OCYHIECTBISITHCS HA OCHOBAHMM PELICHHS TOJBKO OJHOTO
poauTensi, TOrja Kak cOIVlacMe BTOPOro IO 3akoHy He TpeOyercs. Takum oOpa3oMm, MOXeET
NPOU30MTH CYLIECTBEHHOE YXY/IICHHE >KWIMIIHBIX YCIOBUHM peOeHKa, TaK KaKk Ha OpraHbl
OIEKU U INOIEUYUTENBCTBA HE BO3JIAraeTcsi 00s3aTeNbCTB M0 KOHTPOIIIO 32 TAaKOW perucrparue,
TaK KaK OTCYTCTBYET (DaKT 3aKIIFOUCHHUS CIICTKH C HEIBUKUMBIM UMYIIECTBOM.

Takum 00pazoM, MOXHO 3aKIIOYMTh, 4YTO JIEHCTBYIOIIEE 3aKOHOJATENBCTBO
IPEIyCMaTPUBAET HEJOCTAaTOUHBI KOHTPOJIb 3@ MPOLIECCOM pacTOpXkKEHUs Opaka CylnpyroB B
YacTHU 3aIUUThHI KWIMIIHBIX IPaB HECOBEPLUCHHOJETHUX [JETei, 4TOo He PEAKO NMPHUBOAUT K
VIIEMJIEHUIO WX WHTEPECOB, KOTOPOE HAXOIMT CBOE BBIPAKEHUE B YXYALUCHUU >KUJIMIIHBIX
YCIIOBUH.

C uenpl0 yCTpaHEHHs BBISBICHHBIX IpoOJieM, Ipe/ylaraéM BHECTU CIIEAYIOIINE
U3MEHEHMS B aKThl JIeHCTBYIOIIEr0 3aKOHO1aTEIbCTBA:

1.  Jomomuute crareio 65 CK PO mynkrom 3.1 co cienyromuM couepkaHuem:
«CHsiTME € PEerucTpallMOHHONO  ydyera II0  MECTy  JKHUTEJIbCTBA
HECOBEPILIECHHOJIETHETO peOeHKa, HEe OCTHIIIET0 BO3pacta 14 JeT, ¢ menbio
€ro PEerucTpalyy 1o HOBOMY aJpecy, JIOMYCKAeTCs TOJIbKO Ha OCHOBaHHUHU
pemenust oboux pomureneii, ohOPMICHHOrO B NHCbMEHHOW (Qopme, 3a
UCKJIFOYEHHEM CIIy4aeB, KOIZla CYJOM YCTAQHOBJEHO, YTO IPO’KUBAaHHE
HECOBEpPIICHHOJIETHETO C OJHUM U3 pOJUTENEeH NpsSMO HapyllaeT €ero
uHTEpech». B ciydae, ecnu Mexay poauTensiMu He OyneT JIOMYIIEHO
MOJI0OOHOTO  COTJIAIIEHUs, OJHAKO, XOTS Obl OAMH U3 HUX [POSBUT
HACTOSITENbHYIO BOJIIO HAa PETUCTPALMIO 110 HOBOMY MECTY JKUTEIBLCTBY,
BO3HUKIINN KOH(IMKT JOJDKEH peuiatbesi B cyneOHoM mopsinke. Cyabl, B
CBOIO ouepenp, JIOJKHBI PYKOBOZCTBOBATHCS UHTEpeCaMu
HECOBEpPILICHHOJIETHUX, HE JIOMyCKas CYIIECTBEHHOTO YXYIIIEHUS UX
KWINIIHBIX YCIOBHH.

2. YcwmTh KOHTPOJIb 32 COOJIOIEHIEM HHTEPECOB HECOBEPILICHHOJIETHHX JIETEH
B c(epe obecreueHnsl UX KUIMIIHBIMUA MMOMEIIEHUAMH TOCIIe PAaCTOP)KEHUS
Opaka poauTenel co CTOpOHBI ONEKH M MoNeuuTenabcTBa. JIs peanuzanuu
JAHHOM MHULIMATUBBI CUATAEM BO3MOXKHBIM 3aKpenuth B crathe 66 CK PO
yKa3aHHe Ha TO, YTO OPraHbl ONEKU U MONEUYUTENhCTBA 003YIOTCS, B TEUEHUE
10 nHeii moce pacTop:keHHs Opaka poJHTeNel, TIPOBECTH MPOBEPKY YCIOBUIM
npoxuBaHusi peOeHka. B ciydae, ecnmu OyAayT BBISBIEHBI CYILIECTBEHHBIE
HapyIIEHUs], HAalpUMep, BBIPAKEHHbIE B YXYIIIEHHH XUJIHMIHBIX YCIOBUN B
CpaBHEHHMHU C TEMH, YTO UMEJIH MECTO JI0 PACTOPKEHHsI Opaka, OpraHbl ONeKu
U TIONEYUTENbCTBA JIOJDKHBI MHUIIMUPOBATH CyAeOHOE pa3dupaTenbeTBO, ¢
LEJIBIO 3aIIUTHI IIPAaB HECOBEPILIEHHOIETHUX JIUII.
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AHHOTAIIUSA

Cratpst mpencraBisieT co0OH KpaTKuid 0030p TMOHSATHS M CYHIHOCTH HHTETPATHBHOMN
TEOpUHU IIpaBa, CUHTE3UPYIOIIECH pa3IMuHble 3JIEMEHThl M3BECTHBIX MOHHMCTHYECKUX TEOpPHid
npaBonoHuManus. [IpoBonuTces aHaIM3 TPyIOB POCCUNCKUX YUEHBIX-IIPABOBEIOB, B YACTHOCTH,
B.A. Kucrtskosckoro, ILI'. Bunorpamosa, A.B. IlomskoBa u apyrux, 4bu paOOTHl OKa3asld
CYIIECTBEHHOE BJIMSHHE Ha CTAHOBJIEHUE MHTETPATUBHON TEOPUU ITPABOIOHUMAHUSL.

KioueBble ciioBa: 1mpaBo, MHTETPAaTUBHAS TEOPHS MPABONOHUMAHMS, CHUHTETUYCCKHUMA
HOJX0J] K TOHUMAHIO IpaBa.

Abstract

The article provides a brief overview of the concept and essence of the integrative theory
of law, synthesizing various elements of well-known monistic theories of legal understanding.
The article analyzes the works of Russian legal scholars, in particular, B.A. Kistiakovsky, P.G.
Vinogradov, A.V. Polyakov and others, whose works had a significant impact on the formation
of the integrative theory of legal understanding.

Keywords: law, integrative theory of legal understanding, synthetic approach to
understanding law.

B coBpeMeHHOI OTEUECTBEHHON TEOPETUYECKON IOPUCIIPYACHIIMM BCe OOJIbIee
BHUMaHHE YAETSEeTCS BOIPOCY IUTIOpalii3Ma COBPEMEHHOTO MpaBOMOHMMaHUs. Bee Oonmbimit
WHTEPEC YUYCHBIX-TIPABOBEIOB, KaK OTEYECTBEHHBIX, TaK W 3apyOeKHBIX BBI3BIBACT
WHTErpaTUBHAs TEOpHUs MPABONOHHMMAHUsS, KOTOpas B OTJIMYME OT TPATUIIMOHHBIX
MOHHCTUYECKHX TIOJXOZOB SIBISIETCS CBOCOOPA3HBIM CHHTE30M pPa3jMYHBIX KOHIICTIIIMN K
MOHMMAHHUIO MIPaBa, TEM CaMbIM MO3BOJIsIsE HAaHOOJIee MOTHO OCMBICTHUTE CYTh MpaBa M MPaBOBBIX
SIBIICHUI B IICJIIOM.

B pa3paboTky maHHOW KOHIIEMIIMA BECOMBIM BKJIAJl BHECIH TaKHe 3apyOeHbIE U
oteuecTBeHHble uccnenoBatenn kak . Xomr, [I'.Jx. bepman, W.b. ®nopec, b.A.
Kucrsakosckuii, I1.I. Bunorpanos, A.B. Ilomsxos, B.C. Hepcecsanu u np., 3aj10KuBIINE
byHIaMEHT N7l NadbHEUIEro Pa3BUTHUS YKA3aHHOW KOHIEMIMH U €€ W TOMyJsSpHu3alii B
obmectBe. B ux Tpymax Obutn chopMymHpOBaHBI KIIOYEBBIE UIEH U TPHHIUIBI, KOTOPHIE
3ajad HAy4YHBIA BEKTOp MaIbHEWINUX WCCIECIOBAaHUNA B 00JacTH mpaBomoHUMaHus. U
JIEHCTBUTENHHO, KOHIEHIIMSI HHETPATUBHOTO IIPABONOHUMAHUSI UMEET CBOMCTBEHHBIE TOJIBKO €
YVHHUKAJIbHBIE OCOOCHHOCTH, OTJIMYAIOIIME €€ OT IPYTUX TEOPUH W IMOAXOJIOB K TIOHUMAaHHIO
npaBa.
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Cam TepMHMH «MHTETPaTHBHOE INPABOMIOHMMAHKE» BIIEPBbIC ObLI BBEACH B HAayYHBIN
006opot B 1947 roxy amepuKaHCKUM ydeHBIM-TIpaBoBesioM [[xepomomM XoimoM. OH TIPE IO
CBOET0 poJia HOBAaTOPCKUI MOJIXO/ K U3YyUEHHUIO IIpaBa, KOTOPbIM ObUI OCHOBAH Ha MHTErpaLliu
OTIEIIBHBIX 3JIEMEHTOB IOPUIMYECKOrO MO3UTUBU3MA C NPUHLUIIAMUA €CTECTBEHHOrO Ipasa. /l.
X0, TaKUM 00pa3oM, OTKPBLT a0COIIOTHO HOBBIE TOPU30HTHI JJIsl U3YUECHUS MIPaBa M MPABOBBIX
SIBIICHUI. AMEPUKAHCKUN TIPABOBE] CUMTAN, YTO MPABO HE SBJISIETCS 000COOJICHHOM CHCTEMOM
OOIIIECTBEHHBIX OTHOUICHHH, 3TO CI0KHOE, KOMIUIEKCHOE SIBIICHHE, BKJIIOUAolee B ceOsl Kak
IIPaBOBBIE HOPMBI, TaK U MOPAJIbHBIE LICHHOCTH.

Hes3upast Ha TO, 4TO KOPHU MHETPATUBHOTO MOHUMAHUS MIPaBa YXOIAT B 3apyOeKHYIO
IOPUIMYECKYIO HAyKy, HJes IpaBa Kak CI0KHOTO, MHOT'OACIEKTHOI'O, COLUAIBHO-IIPABOBOIO
SIBJICHUS] CPOPMHUPOBATACH U B OTEUECTBEHHOH ropucnpyaeHuun Ha cteike XIX u XX BB., H
IIOJIy4HJIa Ha3BaHUE — CUHTETUYECKasl TEOPH MpaBa. JTa KOHLEMIUS YBOJIOLHMOHUPOBAJIA MO
BIMSIHUEM DPa3IMYHBIX (AaKTOPOB, pa3BUBANACh IIOCTENEHHO H c(opMuUpoBasia 3a4aTKd
COBPEMEHHOI'0 MHTErPaTUBHOIO NOJX0/1a K IOHUMAaHMIO ITPaBa.

OpHuMM W3 TEpBBIX  MCCIENOBaTeNel, HayaBIIMX  pa3pabOTKy  KOHLIENIUN
UMHTErPaTUBHOTO IPAaBOIIOHMMAaHUsS, ObUIM Takue BblIAlOIIMecs y4yeHble, Kak b.A.
Kucrsxosckuit, I[1.I'. Bunorpanos u np. Hecomnenno, tpynbsl b.A. KuctgkoBckoro sBisitoTcs
3HaYMMOM BEXOW B OHBOJIOLIMHM TEOPUM HWHTEIPATHUBHOIO IIPABOIIOHMMAHMs, TaK Kak
CUHTETHUYECKUI MOJXOJ, COJAEpKaIllMi €ro IpeABOCXHUINAIOIINE BO33pEHUs, (HaKTUUECKU
ABJSUICS  MpooOpa3oM  3TOM  KoHuenimu. Ero wuaem oTIMYaauch CTpEMJIEHHEM K
METOA0JIOTUYECKOMY IUTIOPAIU3MY, CYTh KOTOPOI'O 3aKJIH04anach B UCIOJIb30BAHUM JTOCTOMHCTB
LIMPOKOTO CHEKTpa METOJOB M IOAXOJOB pPAa3JIMYHBIX HAy4yHbIX TEUCHWH, BKIIIOYAIOILNE
IOPUIMYECKUIN TTO3UTHUBU3M, COLIMOJIOTUYECKYIO M TICHXOJIOTMUYECKYI0 TEOpUU TpaBa u ap. [3].
«Jlnst Toro yToObl HayKa O MpaBe OblIa METOJOJIOTMYECKH IPaBUIBHO NOCTPOEHA, OHA JIOJKHA
ObITh OPUEHTHPOBAHA HE HAa TOM WM MHOW I'yMAaHWTapHO-HAY4YHOM TUCLMIUIMHE U HE Ha BCel
COBOKYITHOCTH HX, a MpeXk/ie BCero Ha (pmi1ocouu KyIbTyphbl U TOJBKO MPH MOCPEACTBE €€ — Ha
BCEl CyMMe€ T'yMaHUTApHbIX HayK, OOBEJIMHEHHBIX MpPU MOMOIIM (UIOCOPUH B ILEIbHYIO
CUCTEMY Hay4yHOro 3HaHus» — nucail b.A. KuctsakoBckuil [3]. ABTOp BBIIENSUT HECKOJBKO
MOHATUM TMpaBa: MO3UTHBHCTCKOE, COLMOJIOIMYECKOE, IICUXOJIOTMYECKOE U HOPMAaTHBHOE,
KaX/I0€ MX KOTOPBIX OTPAa)KacT ONpPENEIICHHBIE AaCIEKThl MPaBOBOM IEHCTBUTENBLHOCTH. OH
TaKXe MOJYEPKUBAJI, YTO JAHHBIE MOHATHS HE MPOTUBOpEYaT Ipyr ApPYyry, a, HaobopoT,
B3aUMOJIOTIONIHSIOT, TEM CaMbIM JaBas Oosiee LEJIOCTHOE MOHUMaHMs IpaBa, MO3BOJIIOLIEE
PacKpbITh €ro UCTUHHBIA cMbIci. TakuM 0Opa3oM, yueHbIH MpUIepKUBAJICS TOM TOUKH 3pEHUS,
COIIACHO KOTOPOM UTOIOM CUHTETHYECKOTO U3Y4EHUS TpaBa JI0JLKHO CTaTh HE CO3JaHUE HOBBIX
OTlpeNieNIeHN MpaBa, a JOCTHXKEHHMsSI TaKoro YpPOBHS, KOTOPBIA MO3BOJMWII Obl HambOosee
yIIIyOIEHHO Pa3bsCHUTH €r0 CMBICIL.

Cnenyer ormeruts Tpyzael ILI. BunorpagoBa, M3BEeCTHOro MCTOpHKa M IpPaBOBEA,
KOTOpPBIi BO MHOIOM pacIHIMpUI TOPU3OHTHI NPEJCTABIEHHS O MpaBe, MPEUIOKUI Oosee
DIyOOKMA W KOMIUIEKCHBIM B3IJIS[ Ha 3TOT TpaBoBOoM (eHomen. OH jenman akieHT Ha
LEHTPAJIbHOM pOJM TIpaBa B MCTOPHUYECKOM Ppa3BUTHM YEJIOBEYECTBA, COMOCTABIAS €0
3HAYUMOCTh C TOCYIAapCTBOM, a TaK)Ke MMOJYEPKUBAII €r0 EHHOCTh KaK Ba)KHOTO MHCTPYMEHTA
COLMAJIBHOIO DPErYJIIMPOBAaHMsI, HEPA3PbIBHO CBSA3aHHOI'O C HPABCTBEHHOCTBHIO U ATUYECKUMU
npuHipnamu corpyma [4]. ILI. BunorpanoB noasepraj KpUTUKE IOPUIUUECKUI MTO3UTUBU3M,
rojarasi, YTo MpaBo HE MOXKET OBbITh CBEICHO JIMIIb K MEXaHU3MY NMPHHYIUTENbHON cuibl. «B
KaX/I0i cucreme, — MHUCAl aBTOpP, — JOJDKHO CYIIECTBOBATH M3BECTHOE PaBHOBECHE MEKIY
CIPaBJICIUBOCTBIO U CHUJIOM. A M3 3TOTrO CIleIyeT, YTO ONpeJesieHue MpaBa HE MOXKET OBITh
OCHOBAHO UCKJIFOUUTENIFHO Ha MOHATHH FOCYIapCTBEHHOT0 MpUHYXaeHus» [5]. Takum ob6pazom,
OH TOAYEPKHBAJ 3HAYMMOCTh HPABCTBEHHBIX OCHOB IIPaBa, HACTaWBas Ha TOM, YTO IIPaBO HE
OTpaHUYMBACTCA JMLIb (POpPMaTbHBIMA HOPMaMH, CaHKIMOHUPOBAHHBIMU TOCYAAapCTBEHHOMN
BJAcThl0. B cBOMX Tpymax OH yKa3blBal Ha BaKHOCTb YYE€Ta COLMAILHOM MPHUPOJIBI IPaBa, €ro
HEMOCPECTBEHHONW CBA3M € Mopaibio. [lo ero MHEHuio, MpaBO JOIKHO OBITH OTPaKEHUEM
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CMPaBEUIMBOCTH, MO0 TOJBKO TOTZIAa OHO COXpaHSET CBOIO HCTUHHYIO 3aKOHHOCTb U HE
npeBpalaeTcs B 0ECromaaHoe opyaue IpUHYXISHUS U HACHITHAL.

Takum o6pazom, IL.I". Bunorpamos ynenssi ocod0oe BHUMaHUE aHAIM3Y IPaBa CKBO3b
pU3My OOLIMX MPUHIMIIOB M MCTOPUYECKUX PAMOK, IoJjaras, 4To TOJBKO TaKUM CIIOCOOOM
MOXHO JIOCTHYb HauOoJiee MOJHOTr0 MOHWMAaHUs MpaBoBOW cucTeMbl. [1o ero MHEHHIO, MpaBo
CIIEZlyeT paccMaTpuBaTh Kak CJIOKHOE W MHOTOCIOWHOE SIBJICHHE, coYeTaroue B cede
3JIEMEHTHI MOPAJIH, KYJIbTYpbI, IPAaBOBOM B TOM YHCIIE, @ TAK)KE COLMAIILHON ITPAKTUKHU, TaK KaK
HeoOXo/lMMa albTepHATHBA CYIIECTBYIOIIUM MOHUCTHUECKUM IOJIX0/aM K MMOHMMAaHUIO MpaBa,
XapaKTEpU3YIOLUMCST HEKOM H30JIMPOBAaHHOCTBIO PAcCMOTPEHHs IIpaBa, B CBSI3U C 4YEM
CY’KalOTCsl TPaHMIIBl €r0 MOHMMAHUS U MHTEpPHpPETALUi, YIPOIAeTcs CyTh MpaBa, JUIIAs €ro
MHOT'OACIIEKTHOCT U TPEMSTCTBYIO CO3JAaHHMIO LEJIOCTHOW KapTHHBI IIpaBa KakK CIOYKHOIO
comanbHoro siBieHus [4]. IlomoOnbrii  komruiekcHbld moaxox ILI.  Bunorpagosa
CIOCOOCTBOBAJI Pa3BUTHIO WHTEIPATUBHOM TEOPUH NMPaBOMOHMMAHHMS, KOTOpas MPEICTaBIsIIa
co0oi y4eT pazHOOOpa3HBIX ACMEKTOB IMPABOBOTO DPETYJIMPOBAHUS, HAUMHAS OT TITYOMHHBIX
(dhopManbHBIX HOPM JI0 KYJBTPYHBIX U HPABCTBEHHBIX OCHOBAHHI.

Ha coBpemeHHOM 3Tarne B pa3BUTHE TEOPUM HMHTETPATHUBHOIO IPABONOHMMAHUS CBOIO
JIETITY BHECJIM TaKUe U3BeCTHBIE yueHble-TipaBoBeabl kKak V.10, Kozmuxun, A.B. [lonsikos, B.C.
Hepcecsanu, N.JI. YectnoB u np. Mutepec npeacrasistor cyxaenus M.YO. Koznmuxuna u ero
OCTpasi KpUTHKA B CTOPOHY CTPEMJIEHUS «COOpaTh BCE JIy4IlEe BMECTE» B IPOILIECCE TOHUMAHUS
npaBa. HaoGopor, A.B. IloiskoB, cuWTaer, 4TO <«WHTETPaJbHBIM MOAXOA TNPHU3BAH HE
MEXaHUYECKH OOBEIMHUTh, A CHHTE3UpOBAaTh TEOPETHMYECKH 3HAYMMbIE  MOMEHTHI,
popaboTaHHbIe KOHKYPUPYIOUIMMH HAYYHBIMH TEOPHSIMU: HOPMATUBHBIN acleKT IpaBa U €ro
cienupuyeckuii MexaHu3M (YHKIIMOHHPOBAHUS B TOCYAApPCTBE — Y JTATUCTCKOTO IOJXOJ;
CyOBEKTHO-AEATENbHBIA aCIeKT MpaBa — y COIMOJIOTMYECKOM IIKOJIbI; BOCIPHUATHE IMpaBa Kak
LIEHHOCTH — Y IOCHATypaJlu3Ma; IICUXMYECKas COCTaBJsIOIlas IpaBa — Yy CTOPOHHUKOB
MICUXOJIOTHUECKOM MIKOJIBI ¥ T.J1. BO3MOXXKHOCTB TaKOro CMHTE3a 00YyCIIOBIIEHA HEe CYyObEKTUBHBIM
JKEJTAaHUEM CJIeNIaTh «KakK JIydlle», a HeMOCPEACTBEHHBIM YCMOTPEHUEM B LIEIOCTHON CTPYKTYpe
npaBa 0003HAUEHHBIX BhIIIE aclekToB. CTpemiieHHe CHHTE3MpOBaTh B JJAHHOM cilydyae Oyner
O3HayaTh JMIIb CTPEMJIEHUE J1aTh pallMOHATbHOE 00OCHOBaHNE TOMY, UTO U TaK HAJIUYECTBYET B
KauecTBe MpaBoBoro supoca». [6] A.B. IlonskoB Takke BBIABUHYI KOMMYHUKATHBHYIO
KOHIIETILIIO TPaBONOHUMAHHUS, KOTOPYIO TaKK€ MOXHO paccMaTpuBaTh KaK MHTETPATHUBHYIO.
ITo MHEHMIO TIpaBOBEA, TPABO MOXKET BO3HUKHYTh KaK B FOCYJapCTBE, TaK U HEMOCPEICTBEHHO
B oOmiecTBe, MpU 3TOM MPABOr€HE3 CTHUMYJIUPYET HE CTOJIbKO TOSBICHUE M pa3BUTHE
roCyJIapcTBa, CKOJBKO (DOpMHpPOBaHHME KOMMYHHKATUBHBIX OTHolIeHUH. [lpaBo sBrsercs
MPOAYKTOM KOMMYHUKALMU U ee Gopmoil: «BHe KOMMYHUKAIMK MIPaBO BOOOIIE HEBO3ZMOXKHO,
TaKk Kak BHE KOMMYHHUKAIIUM CYIIECTBYET HE NpPaBO, a JIMIIb HEKOTOpPbIE MaTepHaIbHbIC
00BEKTHI: Oymara ¢ HaHECEHHOM Ha Hee TUIorpadckoil kpackoil (HaredyaTaHHbI Ha CTpaHULAX
ra3eTbl 3aKOH, COCEJCTBYIOIIMH C MyONUIIMCTUYECKUMH MaTephallaMi ¥ PEKJIaMHBIMU
OOBSBICHUSIMU); 3BYKH, UMEIOIINE OIPEIENICHHYIO BBICOTY U MPOJOIDKUTENBHOCT (TIPUTOBOD,
3aYUTHIBAEMBIN B Cy/ie); epeMeIIeHHe KAKUX-TO TeJ B POCTPAHCTBE (MKECTHI PEryJTHUPOBIINKA)
uT. 1»[7].

Bonbiioe BHUMaHME TMPENCTaBISIET TOYKA 3pPEHUS JOKTOpa IOPUAMYECKUX HayK,
npocdeccopa B.C. Hepcecsinmia, pazpadoTtasiiero qudepTapHyro KOHIENIHIO TIPpaBa, KOTOPYIO OH
caM M HEKOTOpbIE JPYTrHMe€ MCCIENOBATENN OTHOCIT K HHTETPATMBHOMY IPaBOIOHUMAHUIO.
W3HavanbHO 3Ta KOHLENIMS NPEACTaBiIsIach IMONBITKOM TMEPEOCMBICIEHUS] MapKCHUCTKO-
JICHWHCKOW KOHIEMNIIMU TOoCyapcTBa U MpaBa, OJHAKO MO3KE OHA Iepepociia B OAHY U3 CaMbIX
MHTEPECHBIX U JIOCTaTOYHO crIOpHBIX KoHuenuui. B.C. HepcecsHil, kak TEOPETHK, aKIIEHTUPYET
BHUMaHHE Ha IIpaBax U cBOOO/IaxX YeIoBeKa, IPaXk1aHUHA U OOIECTBA B 1IEJIOM, YTO B KOHTEKCTE
MHTErPaTUBHOTIO MPABOMIOHUMAHUSI MOXET COUETaThCsl ¢ PALMOHAIBHBIMUA aCHEKTaMH JIPYTUX
TEOpH MPAaBONOHUMAHMUS [7].

JIoKTOp I0pHAMYECKUX HayK, mpodeccop, 3acayxeHHbd opuct Poccumn M.JI. YectHOB
MPEUIOKIIT JUAJOTHUECKUNA TOJAX0A B paMKaxX MHTErPaTUBHOIO NpaBONOHMMaHus. B Hem
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CYIIHOCTh TpaBa pPAaCCMATPUBAETCSI C COLMOJOTMYECKOM TOYKM 3pEHHs, KaK COOpHUK
PYKOBOJICTB JUIsl HOAJIEp)KaHHA CyIIecTBOBaHuUs oOmectBa. Bunenne Wb JIbBoBHua YectHOBA
CXOXE C JIUAJICKTHYECKOM CcOLMOJIOrHer mpasa, npemioxeHHod E.b. Ilamykanucom, M.IL
PazymoBckum u JLLM. CroupuaoHOBBIM, MOCKOJBKY TNPUHUMET HCTOPUYECKYID U
COLIMOKYJIbTYPHYIO 3aBUCHUMOCTh CYOBEKTa MpaBa. JTa 3aBUCUMOCTb (DOPMHUPYET TpaHUIIbI
CBOOO/TbI B KOHKPETHBIX 00CTOSITENCTBAX [7].

Ha Ham B3msa, HET COMHEHHS, 4YTO POCCUNCKHE YYEHbIE-IIPaBOBEIbl BHECIH
3HAUUTENIbHBIA BKJIQJ B CTAHOBJICHHME MHTETPATUBHOW KOHIICMIUHN MPABONIOHUMAHMUS,
pa3paboTaB MHOTOTPaHHbIM, MHOTOACIEKTHBIA, BHYTPEHHE COIJIACOBAaHHBIM MOIXOA K
OCMBICIICHHIO TIpaBa, NPUHUMAIONIMA BO BHUMAHUE pPa3lIMYHbIE OCOOCHHOCTH COLMAJIBHO-
npaBoBbIX (eHOMeHOB. X wuccnenoBanus, Oa3upyromuecs Ha OOBEIMHEHHHM HambOosee
OTJIMYUTEIbHBIX U OCMBICIICHHBIX 3JIEMEHTaX KOHUEMIMN Pa3IMUHbIX MPAaBOBBIX IIKOJ, JAITU
BO3MOXHOCTh ~ C(DOPMHUPOBATh  IKCTPAOPAMHAPHYIO TEOPUIO, COYETAIONIYI0 IIPABOBBIC
NpEeANICAaHNs C HDABCTBEHHBIMH ITPUHIMIIAMU ¥ OOIIIECTBEHHBIMH CTPYKTypaMu. CoBpeMEHHbIE
IIPaBOBE/Ibl HEYCTAaHHO pal0OTalOT HaJ COBEPUICHCTBOBAHUEM HHTETPATUBHOIO I0/X0Ja,
cTapasicb OTOOpaTh camble BaXKHbIE M JIOTMYECKH OOOCHOBAHHBIE AJIEMEHTHI U3 PA3TUYHBIX
KOHIICTIIMI ITPaBOMIOHUMAaHUSI.

Takum 00pa3oM, COBpEMEHHBIE WHTETPATHBUCTHI HE CTABST LIEJBIO CIENO O0BEIUHUTH
BCE CYILLIECTBYIOIIME TEOPUHU IPABOINOHUMAHHS, MOCKOJIBbKY 3TO 3aBEJJOMO OECCMBICIEHHO U
Oe3pe3ynbTaTuBHO. [3Brekass TONBKO JMIIL CamMO€ LIEHHOE U TIIATEIbHO OTOOpaHHOE,
MHTETpaTHBHASI TEOpUsl HAOWpaeT «OYKW» B TJla3ax HaydyHoro coodmiectBa. Kpome Ttoro, B
Konctutyuu P® 3akpeniena nudepaibHO-IeMOKpaTUYeCKas MOJIENb TOCYJapCTBEHHOCTH, YTO
MO3BOJISIET POCCUIICKOMY IPaBOTBOPYECTBY MCIIOJIB30BaTh HE TOJIBKO KOHCTUTYLMOHHBIE
MPUHLIMIIBI, HO ¥ MPUHIMIBI MeXayHapoaHoro npasa. Crarbst 15 Koncruryuun Poccuiickoit
@denepanii  3aKkperisieT  IPUOPUTET  MEXKIYHApOAHOTO IpaBa HaJ  HAIMOHAJIbHBIM
3aKOHOJATEIbCTBOM, 4TO MIO3BOJISIET NPaBONPUMEHUTEISAM PYKOBOJCTBOBAaTbCS
paTuUIMPOBAHHBIMUA MEXKIYHApOHBIMM IPABOBBIMU aKTaMW @pU pPeaIU3alud  CBOEH
nesitenbHOCTH [1]. Taxoke I'paxknanckuii kogeke Poccuiickoit @enepanyiv B MyHKTe 2 CTaThu 6
00s13bIBa€T MOJIb30BaThCS MPUHIMIIAMU JI0OPOCOBECTHOCTH, Pa3yMHOCTH U CIPaBEJIMBOCTH IIPU
HpeoJI0JIEHUH POoOesoB B Ipase [2].
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AHHOTAIUA

B Hacrosei ctarbe oTpaXkeH reHe3uC MHTETPATHBHOTO MOIX0/1a K TIOHMMAaHUIO MpaBa,
AHATM3UPYIOTCS] IPUYHMHBI, OMOCPEAYIOLIUE €r0 MOSBICHUE, PACCMATPUBAIOTCS MTPEUMYILIECTBA
W TEPCHEKTHBBI JAHHOTO IIOJXO0Ja B CPAaBHEHWH C OOIICTIPUHATHIMH  KOHIICTIITUSIMHU
MIPABOIIOHUMAHHUS.

KuroueBbie cjioBa: paBo, MPaBOIIOHMMAHNUE, HHTETPATUBHOE TIPABOIIOHUMAaHUE.

Abstract

This article reflects the genesis of an integrative approach to understanding law, analyzes
the causes that mediate its appearance, and examines the advantages and prospects of this
approach in comparison with generally accepted concepts of legal understanding.

Keywords: law, legal understanding, integrative legal understanding.

B ycnoBusix AMHAMHYHOTO pa3BUTHS OOIECTBA U YCIOKHEHHSI COIIMATbHON 00CTaHOBKU
HAa MHPOBOM apeHe IpaBOBasi cHUCTEMa JIFOOOW CTpaHbl CTAIKUBACTCS C HEU30€KHOCTHIO
peopMUpOBaHKsT KOHLIENTYaJIbHO BBIICNCHHBIX M YTBEPKACHHBIX HAYYHBIM COOOIIECTBOM
MOJXOJ0OB K TIOHMMaHWIO TpaBa. OTHOCUTEIBHO HBIHEIIHETO TMOJoXeHusT Poccuiickoi
@enepallii B KOHBIOHKTYPE MHOTONOJSIPHOTO MHpa MHTETPATUBHOE IPABOIIOHMMAHUE
MIPENICTABIISIETCS. HauOOJIee COOTBETCTBYIOIIMM PETYJISITOPOM TOCTETIEHHO CKJIaIbIBAIOIIIHXCS
OOIIIECTBEHHBIX OTHOIIEHHUA. B 3TOI CBsI3M MOXKHO cornacuThbes, Hanpumep, ¢ P.P. Tlanexa u
B.I1. KanumieBbiM, KOTOpPBIE CUMTAIOT MHTETPATUBHBIN IMOAXOJ B KAauyeCTBE MPOrPECCHBHOTO
THUIIA MPABOBOTO MBIIIJICHHUSI, IPUBO/ISI TEOPETUUECKUE U TPAKTHUECKHE JOBOJIbI B 0OOCHOBAHHE
CBOCH MO3UIHH. [2]

B Hacrosimee Bpemsi cpeau chOpMYITHPOBAaHHBIX B TEOPETUKO-NIPABOBOM HayKe
KOHIENIMA HAuOOJBIINM BIUSHHUEM OO0Ja/Ial0T: TMO3UTUBU3M, IMOAYEPKUBAIONINN BaXXHOCTh
dbopManbHBIX HCTOYHHUKOB TIpaBa, TI€ YeNOBEK 00JaJaeT CBOMMH IpaBaMH HE C MOMEHTa
POXKIEHHS, a B CHJy MX 3aKpPEIUICHUS B 3aKOHE; €CTECTBEHHOE MPAaBO, COCPEIOTOYEHHOE Ha
MOpAJIbHBIX M ATHMYECKHX aCTMEKTaX — UJesSX HPAaBCTBEHHOCTH U CIPABEIJIMBOCTH, CBOOOIBI U
PaBEHCTBA; COIMOJIOTUYECKHIA TOIXO0JI, UCCICIYIONIMA MPaBO CKBO3b MPH3MY OOIIECTBEHHBIX
OTHOIIEHUH M HMHTEPECOB PA3JIMYHBIX TPYII HACEIEHHs, TJAE MPaBOM SBISIETCA TO, YTO
TIOJTYYHJIOCH B IEHCTBUTEIILHOCTH, TO €CTh KaKk HOPMBI ITpaBa MPOSIBIUIN ce0s1 Ha MTPAKTHKE.

HeoOxomuMocTh mMoOHMCKa HOBBIX IyTell pa3BUTHS B TOJKOBAHMHM TMpaBa OblIa
0o0yCITOBJIGHA TPOIIECCOM  TJI00ATM3allii, OXBaTHUBIIMM HE TOJIBKO SKOHOMHYECKYIO,
MOJIUTUYECKYIO, COIUANBHYI0O M AYXOBHYIO c(epbl OOIIECTBEHHON XH3HH, HO U OTIENbHBIC
CTOpPOHBI ~ B3aUMOJEUCTBHSI TOCydapcTBa UM  OOlIecTBa, TpeOyrolue  OnpenenéHHON
Tpanchopmanuu. Tak, yrpatusinee CBOIO 3PPEKTUBHOCTh MPU PETYIHMPOBAHUU COITHATBHBIX
MPOIIECCOB TIPAaBO MOOYAWIIO TPABOBEIOB K KOMIWIAIUK YK€ CYIIECTBYIOIIUX TTO3UITUI
MIPABOIIOHUMAHHUS U BCJIEICTBUE 3aTPAYCHHBIX YCUJIMM MOPOAUIO MHTErPATUBHYIO KOHUEHIIHIO
— CHHTETUYECKUIN TUT MOHUMAaHHUsI MIPpaBa, COUETAIONINI B ce0e MO3UTUBUCTCKHE, €CTECTBEHHO-
Hay4HbIE ¥ COLIMOJIOTHYECKUE UJICH.

[TockOnbKYy MHTErpaTUBHBIA MOIXOJ BBICTYIAET MHCTPYMEHTOM METOHOJIOTHYECKOIO
CHMHTE3a PA3JIMYHBIX KOHIIEMIMI W TMOJAXOJO0B, CYHNIECTBYIOIIMX B IOPHUIAWYECKOM HAyKe, OH
MO3BOJISIET PACCMATPUBATH IPABO KAaK MHOTOTPAaHHYK) CHCTEMY, COCTOSILIYH) M3 MHOXECTBA
AJIEMEHTOB, B3aUMOJICHCTBYIOIIUX APYr C ApyroM. B 3Toil CBsi3M cumTaeM IenaecooOpa3HbIM
OTMETHTh, YTO ACCHUMWJIIIUSA Pa3IMYHBIX TPABOBBIX TPAAWIMA BCeraa ObUla XapaKTepHOH
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YepTOM POCCHUICKOW MpaBOBOM KyabTypbl. Tak, eme co BpemeH Pocculiickoii wumnepuun
CYILLIECTBOBAJIM 3JIEMEHTHI 3alaJHOIO0 M BOCTOYHOI'O BIIMSIHUS, @ BMECT€ C HUMH — YCTOU
IIPABOCIIABUS U CIABSIHCKOTO MEHTaIHUTETa. [10CTpeBOMIOIMOHHBIN COBETCKUM MTEPUO, BIOXHYII
JKU3Hb B HJICK0 COLMAIBHOrO paBeHCTBa, a pacnag Coserckoro Coro3a OIpenenus BEKTOp
pa3BUTHUS HA JEMOKPATH3ALUIO.

Jannyto no3uiuio B cBoeM Tpyne pazaenser A.M. OBunnnukoB: «/ns Poccun nnTepec
K TpoOiieMaM TMPaBOMIOHMMAHUS B IOPUIMYECKONW JMTEpaType BBI3BAH 3aTSHYBIIUMCS
MEPEexXo/IoM OT OJHOW MapaJurMbl OOLIECTBEHHO-TIOJMTHYECKOTO OBITUSL K JIPYroil, OT OJHOMI
CUCTEMBI IEHHOCTEN K APYroW, OT OAHON LIUBWIN3ALMOHHON U LICHHOCTHOM MaTPHULbI K IPYTOH.
KoH}uukt Mexny pa3InyHbIMU HOAXOJAaMH K IPaBy U pa3HbIM MOHMMAHHEM IpaBa 0COOEHHO
SIBHO TIPOCJIC)KMBACTCS B CHUTYalMsAX KpHU3KCa TOCYIApCTBEHHOM BIACTH, Korjga Tpedyercs
ONpEAENuTh, KAKMMH IIPABOBBIMM HOPMaMH B YCIIOBUSIX IIPABOBOIO Xaoca CIEAyeT
PYKOBOJCTBOBaTbCS UMHOBHHMKAaM, COTPYJHHKaM OpraHOB BHYTPEHHUX JieJl, JApPYI'HM
MIPABOIIPUMEHUTENSIM U PSAAOBBIM rpakaaHaMm. [103Tomy OT mpaBOINOHMMAaHMS YacTO 3aBUCHUT
cynp0a ctpanb» [4, c. 5].

[lepexons k BOmpocy O MPEMMYIIECTBAX PACCMATPUBAEMOrO IMOAX0Jla B CPAaBHEHUM C
OCTaJIbHBIMM ~IIKOJIAMH, CJIEAyeT OOpaTHTh BHUMAaHHE, BO-TIEPBBIX, HA €ro THOKOCTb:
CIOCOOHOCTh YYMTBIBATh PA3IUYHbIE TOYKU 3PEHUS OTKPBIBAET BO3MOXKHOCTH JUISl aHAIIM3a
CIIOKHBIX IOPUAMYECKUX CUTYyallMii W IOMCKa Haubosiee ONTUMAIBHBIX IPU 3aJaHHBIX
00CTOSITENBCTBAX pellieHni. BTopoe kauecTBo, alanTUBHOCTh, COJCHCTBYET Pa3BUTHIO AUAIOTa
MEXJy BETBAMHU IyOJMYHOM BIACTM U OOILIECTBOM, II03BOJISAS TIpakJaHaM IPOSIBIIATH
WHUIIMATHUBY, C OTHOW CTOPOHBI, U HE 3JI0YNOTPEOIIATH MPU 3TOM Ha/ICTIEHHBIMU TTOJTHOMOYUSIMU
C IO3UIMHM TOCYJAapCTBEHHBIX OPraHoB, C JApyroil. Tperbs k€ NpakTHYECKas LUEHHOCThb
BBIPA)KAETCS B OSBEHTYAJIBHOCTH JallbHEWIIEr0 pa3BUTHS MPAaBOBOW HAayKH — oOoraras
OTEUYECTBEHHYIO IOPUCHPYJICHIMIO HOBBIMH HJAEIMH M METOJAMHM MEXIUCIMUILIMHAPHBIX
WCCIIEIOBAaHN}, HHTEIPAaTUBHOE MPABOIIOHNMAaHKUE MOXKET CTaTb OCHOBOW JUI MEXKAYHAPOJHOIO
COTpY/HUYECTBA B 00JIACTH MIpaBa.

Opnnako, oOpalaschk K mpeiaraéMbIM JOCTOMHCTBAM HE MOXKEM HE OTMETHUTD TOT (PaxT,
YTO MX BOIUIOUICHHIO M, OJHOBPEMEHHO, TPSAYILIEMY DPA3BUTHIO OTEYECTBEHHOW NPAaBOBOMU
CHCTEMBI MPETATCTBYIOT HEKOTOPBIE 0 CUX MOp Hepa3pelEHHbIe B TEOPUH MTpaBa MpoOIIeMBbl, ¢
KOTOPBIMH CTAJIKUBAECTCS MHTETPATUBHBIN MOAXOJ — 3TO, B YACTHOCTH, OTCYTCTBHE €IMHCTBA B
TPAKTOBKE TEPMHHA «MHTEIPAaTHBHOE IPABOINOHMMAHME» U €IUHONM TEPMHUHOJIOTUU BHYTPU
caMOl KOHLIENIIMK; HEMMEHHUE YETKO ONPEIENIEHHOT0 MeTo/1a 00bETMHEHUS Pa3IMUHBIX TEOPHIA,
JIENAIOIIEe MHTErPallii0 MHBIX TUIIOB NOHUMAHHUS IpaBa MOTEHLIHUAIBHO HENPOAYMAHHON WU
HEeTIOCJIe/IOBAaTeNbHON; pa3MbIBaHHE HOPMATUBHOTO COZAEpXKaHUS M COOCTBEHHO caMoi
cnerduky mpasa. Tak, HampUMep, ¢ COMHEHHEM BbicKaszbiBaeTcst A.D. BuiHeBckuil, KOTOpPbIi
MoJIaraeT, Yro Npu Bced COOJIa3HUTENPHOCTH MHTErPaTUBHOW TPAKTOBKM IIpaBa OHAa BECbMa
ys3BUMa C HAy4yHOW M JIOTMYECKOM TOUYKM 3pEHMs, M €IBa JIM OCYLIECTBUMa Ha IPAKTHKE,
MIOCKOJIbKY TpaBOpeaIU3yIOIIe CYOBEKThI CTaBITCS B BeChbMa TPYJHOE IOJIOXKEHHE: YeM Ha
caMoOM JieJie PYKOBOJICTBOBATHCS — YETKO C(HOPMYIMPOBAHHOW IMPABOBOW HOPMOW WIIM K€
CYOBEKTHBHBIM TPE/ICTaBICHHEM 0 Heii [ 1, ¢. 53].

CrepxeHb HHTETPAaTUBHOTO IPAaBOINIOHMMAHUS OOpa30BBIBACT HJEs JICHCTBYIOIIETO
IIpaBa, CUHTE3UPYIOIAsi CBOMM COAEP)KaHHEM BCE CYLIHOCTHBIE IIPABOBBIE XAPAKTEPUCTUKU U
(bopMBbI ITPOSBIEHUS TpaBa B COLIMAIBHOM NPOCTPAHCTBE — MPABO KaK WAEs, IPUHIIMIL; IIPaBO
KaK MHCTUTYLIMOHAJIM3UPOBAHHAs COBOKYITHOCTh HOPM; IIPABO KaK 3JIEMEHT CO3HAHMSI, ICUXUKU
4eJI0BEKa; MPaBO Kak coUUalbHBIA mopsaok. O.B. MapreimmH, npemiaraeT BMECTO MOUCKOB
YHHUBEPCAIBHOTO ONPEAETICHUS COYETaTh MOHSITUS pa3HbIe U UIMETh B BULY, UTO «KaXKJ10€ U3 HUX
B OT/AEJIBHOCTH HEMNOJHO W OTHOCUTEIBHO, W JIMIIb UX COBOKYIIHOCTH JIa€T PAa3HOCTOPOHHEE
IIPEJCTaBJICHUE O npase». [Io MHEHHIO aBTOpa, CTOMT HE IPOTUBOIOCTABIATh OCHOBHBIE THUIIBI
NPaBOMOHUMAHMS JIpyT JpPYyry, a HCKaTh TOYKM HX CONPHKOCHOBEHUs. Takum oOpasom,
KOHIICTIIIUM, POJUBIIMECS B PaMKax OJHOTO THUIA TMOHMMAaHUS IpaBa, JOJKHBI BOCIPHHSTH

ujeu, pa3paboTaHHbIE B paMKaxX APYIUX, U, B CBOIO OYepeilb, 000raTUTh CBOMMH HIESIMH UHbBIE
[3,c. 17].
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Pemrenne, oTMeueHHOE B TO3WIMU  TPaBOBEIA, MPEACTABISICTCS  HambOolee
(YHKIIMOHATBHBIM M PaOOTOCIIOCOOHBIM JJISl PACKPBITHS TMaNa3oHa TeX MEepPCIeKTUB, KOTOPbIe
MOXKCET NPCAJIOKUTEL UHTET paTPIBHbeI IIoaXO01d.

Bo-niepBbIX, BBHIy TOTO, 4TO TpPaBO HE CYIIECTBYET B BakyymMe U (opmupyercs B
KOHKPETHBIX COIMAJIBHO-KYIBTYPHBIX aCIEKTaX, HCCIICAYEMBbIN THIT IIPABOIIOHUMAHUS CITIOCOOCH
NOJYEPKHYTh BAXXHOCTh y4eTa 3TUX (DaKTOpPOB MpH aHAIM3E MPABOBBIX SIBICHUI — CKaXeM,
IIOHUMAaHHE 0COOEHHOCTEN HalIlMOHAJIBHOI'O MCHTAJIUTCTA, TpaZ[I/II_[I/Iﬁ u O6bI‘-IaeB MOXET OKa3aThb
CephE3HOE BIMSHUE HAa MHTEPIIPETAINIO M TIPUMEHEHHUE MTPABOBBIX HOPM.

Bo-BTOpBIX, €ro pasBUTHE CIIOCOOCTBYET YKPCIUICHHIO CBSI3€H MEXIy MpPaBOM H
APYruMr HAYYHBIMU JUCHUINIMHAMH, TAKMMU KaK 3KOHOMUHKA, COILMOJIOrUsA, ICHUXOJIOIHd U
nojaurosiorusi. B 3ToM ciiyyae BOCHpHSATHE SKOHOMHYECKMX 3HAaHMHA IIOMOXET Oosee
HaJUIeKAIM 00pa3oM cOPMUPOBATH MHEHHE O TOCIEICTBUSX IMPHHSATHS TOTO WM HHOTO
3aKOHA, a TICUXOJIOTHYECKHUE W3BICKAHUS OMOCPEIYIOT pa3paboTKy 3()(EKTHBHBIX Mep IO
MPEIOTBPAICHUIO TIPABOHAPYIIICHHIA.

B-TpeTBI/IX, BO3MOXHOCTb HMHTCIPATUBHOI'O IOAXO0Ja CTarb CBA3YIOIIMM 3BCHOM
MEKTYHApOIHOTO COTPYJAHUYECTBA MO3BOJIUT YUUTHIBAThH OBIT Pa3HBIX CTPAH U pa3padaThiBaTh
YHUBEPCAJIbHBIC TPUHIMIBI, MPHUTOAHBIE K MPUMEHEHHIO B PA3JIMYHBIX OPUCAUKIHIX. B
KOHTEKCTE TpPaHCHAIMOHAIBHBIX TIPO0JIeM, TakMX Kak Oopbbda C TEeppopU3MOM, 3alluTa
OKpYKaromiel cpeapl U PeryimpoBaHue MU(POBBIX TEXHOJIOTUH, 3TO CBOMCTBO HOCHT OCOOYIO
3HAYUMOCTb.

[TonBoas UTOrM CKAa3aHHOMY BBIIIE, 3aKIFOYUM, YTO MPEHMYIIECTBA M TEPCIEKTHUBBI
WHTETPATHBHOTO ITOJIX0/1a K TOHUMAHUIO TIpaBa B COBPEMEHHOM MUPOBOH 00CTaHOBKE JIOBOJIHHO
MHoroo0Oemarony. OH MO3BOJISET MPEOIOJIETh Y30CTh TPAJUITUOHHBIX THITIOB IMPABOIIOHUMAHUS
U y4eCTh CYIIECTBYIOIIEE MHOT0OOpa3sue COIHMAIBHBIX M KYJIBTYPHBIX  (DAaKTOPOB,
ONaronpUsTCTBYET MEXKIYHAPOAHOMY COTPYJAHUYECTBY M aJalTHPYETCs K MPOUCXOMASIIMM B
obmecTBe mporeccam riodamm3anuu. HecMOoTpss Ha TO, YTO TpaKTUYECKas peatn3arys
WHTETPATHBHOTO T0/1X0/1a TPeOyeT 3HAYUTEIIBHBIX YCHIUN CO CTOPOHBI HAYYHOT'O COOOIIECTRA,
TIOJTYYHMBILUICS Pe3y/IbTaT UIMEET MECTO OTKPBITh HOBBIC M HUKEM paHee HEH3BEIAHHBIC TPaHU
TEOpHH TIpaBa.
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AHHOTAIUSA

CraTbst TOCBSIIIIEHa UCCIIEA0BAHUIO MPOKYPOPCKOTO HAJ30pa 3a HCIOIHEHUEM 3aKOHOB
cyneOHpIMU TpucTaBaMu B Poccuiickoit ®eneparun. ABTOPBI pacCMaTPUBAIOT IPABOBBIC
OCHOBBI, 33JIa4d W TIOJTHOMOYHS TPOKypaTypsl B AaHHON chepe. Ocoboe BHUMaHUE YIEIECHO
MeXaHU3MaM O00KaJIOBAHUS PEIICHUN U JEWCTBUI CyJeOHBIX MPUCTABOB, KAK B BBIIICCTOSIIINE
opranbl OenepanpHOl Ciryk0b1 cyneOHbIX TprcTaBoB (DCCII), Tak u B cyeOHbIC HMHCTAHIINH.

KiroueBble cjI0Ba: TPOKYPOPCKHUN HAI30p, TPOKYypaTypa, CyINeOHBIA MpPUCTaB,
®denepanbHas ciry>k0a cy1eOHBIX MPUCTABOB, 3aKOHHOCTH, 00KajlOBaHHE.
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Abstract

The article is devoted to the study of prosecutor's supervision over the execution of laws
by bailiffs in the Russian Federation. The authors consider the legal basis, tasks and powers of
the prosecutor's office in this sphere. Particular attention is paid to the mechanisms of appealing
decisions and actions of bailiffs, both to the higher authorities of the Federal Bailiff Service
(FSSP) and to the courts.

Keywords: prosecutor's supervision, prosecutor's office, bailiff, Federal Bailiff Service,
legality, appeal.

ITpoxypopckuii Haj30p 3a UCIIOJIHEHUEM 3aKOHOB CYAEOHBIMU IPUCTAaBaAMU SBJISIETCA
BAOXHBIM HAIIPaBICHUEM JCATEIbHOCTH OpraHoB Ipokyparypel Poccuiickonn @Penepanuu,
HAaIpaBJIeHHBIM Ha o0ecrieueHne 3aKOHHOCTH B chepe UCIIOIHUTEBLHOTO IIPOU3BOJICTBA.

CyneGHble pUCTaBBl — 3TO TOCYIAPCTBEHHBIE CITY)Kalllde, KOTOPbIC BBIMOJIHSIOT JIBE
OCHOBHbIE (DYHKIIUH:

1.  obGecneyenue nopsaka B cyznax. To ecTb cyneOHbIE IPUCTAaBbl 0OECIIEUNBAIOT
0€30MacHOCTh Cy/eH, YYaCTHHUKOB IIpollecca U CBUJETENed B 3aie cynda, a
TaKKe MOIACPKUBAIOT MOPSIOK BO BpeMsi Cy/IeOHBIX 3aCEeaHui.

2.  WCHOJHEHHE CyINeOHbIX pelIeHUH u akToB Jpyrux opraHoB. CyneGHble
IIPUCTaBbl 3aHUMAIOTCSI PUHYAUTEIbHBIM UCIIOJIHEHUEM PEIICHUI CyIOB, a
TaK)XE aKTOB JIPYTMX OPraHoOB, TaKMX KAaK HAJIOTOBbIE WHCIEKLUH, OpPraHBbI
MECTHOI'0 CaMOYIIPaBJIEHUS U T.JI.

JlesATenbHOCTh CyIeOHBIX IPUCTABOB, OCYIIECTBIIsIEMas B paMkax DenepaabHOro 3aK0Ha
«O06 wucnonHutensHOM mpousBozacTBe» 0T 02.10.2007 Ne 229-®3, HenocpeaCTBEHHO
3aTparuBaeT NpaBa M 3aKOHHBIE MHTEPECHl I'pakAaH M opranusauui [1]. B cBsasu ¢ atum
NPOKYPOPCKHI HAI30p B JAHHOW cdepe NpHoOpeTaeT 0coOyr0 3HAYMMOCTh, TOCKOJIBKY OH
IIPU3BaH MPENOTBpaIlaTh HApYLIEHUS 3aKOHA, 3alUIIATh paBa yYaCTHUKOB HCIIOJIHUTEIBLHOTO
MPOU3BOJICTBA U CIOCOOCTBOBaTh Y(PPEKTUBHOMY HCIIOHEHUIO CYIEOHBIX aKTOB U aKTOB
JpYTUX OPraHoB.

[IpaBoBO OCHOBOW MPOKYPOPCKOTO HAI30pa 3a MCIIOJHEHHWEM 3aKOHOB CYACOHBIMU
npuctaBamu sBisgercss PenepanbHblii 3akoH «O mpokyparype Poccuiickoit ®@enepanumn» OT
17.01.1992 Ne 2202-1 [2], a Taxke DenepanbHbiii 3akoH oT 21.07.1997 Ne 118-®3 «O
CyAeOHbIX mpucTtaBax» [3].

CornacHo cTtarbe 1 3aK0oHa 0 MPOKypaType, OJHON U3 KIIFOUYEBBIX (DYHKIMN POKYpATyphl
SBJISIETCS HAJI30p 32 UCIIOJIHEHHEM 3aKOHOB (pe/iepabHbIMU OpraHaMU UCIIOIHUTEIbHON BIIACTH,
K KOTOopbsIM oTHOCcUTCsE DenepanbHas cinyxba cyneonbix npuctaBoB (PCCII). B cBoro ouepens
ctatbs 19 Nel18-d3 ycraHaBIMBaeT OTBETCTBEHHOCTh COTPYAHUKOB OPraHOB IIPUHYIUTEIBHOTO
VCTIOJIHEHMSI, HAI30p U KOHTPOJIb 32 UX JIEITEITbHOCTHIO.

Cratbst 21 3akoHa O HpOKypaType 3akpeIuisieT IOJHOMOYMS IIPOKypopa IO
OCYILECTBJICHUIO HAJ30pa, BKJIOYas IPOBEICHUE IPOBEPOK, HCTPeOOBAHUE JOKYMEHTOB,
BBIHECEHHE IMIPEICTaBICHUH 00 YCTpaHEHMHM HapyIIeHHH 3aKoHa, BO30YyXIeHue naen o0
a/IMUHUCTPATUBHBIX MPAaBOHAPYIIEHUSX M OOpalleHue B CyHA JJs 3allMThl MpaB IpaxIaH U
OpraHM3anii. OTH TIOJIHOMOYHS TO3BOJISIIOT MPOKYpopy 3((EKTHBHO KOHTPOIMPOBATH
JEeSTEeIbHOCTh CYAEOHBIX MPUCTABOB M CBOEBPEMEHHO pEAarpoBaTh Ha BBISBJICHHBIC
HapyLIEHMUS.

OCHOBHBIMHU 3a/ladaMHU TNPOKYPOPCKOTO Haa30pa B cepe AeSaTeNnbHOCTH CyIeOHBIX
NPUCTABOB SIBIISIIOTCS OOECIEYeHUE 3aKOHHOCTH HMX JEMCTBMHA M pEIIeHHH, 3aluTa NpaB U
3aKOHHBIX HHTEPECOB YYAaCTHHMKOB HCIIOJIHUTEIBHOTO MPOU3BOJCTBA, NPEAYNPEKICHUE U
IpeceyeHre HapylIeHWH 3aKOHA, a TakXke oOecreyeHHe CBOEBPEMEHHOIO U IOJHOrO
UCTIOJIHEHUSI Cy1eOHbIX akTOB. [IpoKypopckuil Haq30p OXBAaThIBAET MIMPOKUN CIIEKTP BOIIPOCOB,
BKJIIOYAs 3aKOHHOCTh HAJIOKEHHWSI apecTa Ha MMYILECTBO, €ro peajiu3allid, B3bICKaHUS
JICHEe)KHBIX CPEJCTB, IPHUMEHEHUS Mep NPUHYIUTEIBHOIO HCIOMHEHUS M COOJIIOACHUS
IIPOIIECCYaIbHBIX CPOKOB.
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[Ipoxypop, OcCyIIecTBIssl Haa30p 3a JESTENBHOCTHIO CyNEOHBIX INPHUCTABOB, BIIPABE
MPOBOJUTh MPOBEPKU HCIIOJHEHHUS 3aKOHOB, 3arpalliBaThb MaTepUalibl HCIOJIHUTEIHLHOTO
MIPOM3BOJICTBA, BBIHOCUTH MPEJICTAaBICHUS 00 yCTpaHEHHH BBISIBICHHBIX HApPYIICHUA U TIPU
HEOOXOIMMOCTH 00paIaThesi B CyI AJIS 3alUTHI paB rpaxaad. B ciyuae BbIsBiIeHUS (akTOB
HapyIIEHUs. 3aKOHA MPOKYpOpP MOXKET HHUIMUPOBATH AJMHUHHUCTPATUBHOE MPOU3BOJICTBO B
otHomeHny 10JKHOCTHBRIX Jun PCCII wnu nepenaBath Marepuanbl B IPaBOOXPAHUTEIBHBIC
OpraHbl JUIsl BO30YKACHUSI YTOJIOBHOTO JAea.

JlelicTBytolliee 3aKOHOJATENbCTBO MPEIOCTABIISICT BO3MOKHOCTh 00KAJIOBATh PEIICHUS,
nevicTBus (Win O6e37elicTBre) CyAeOHBIX MPUCTAaBOB KaK BBIIECTOSIIIMM JOHKHOCTHBIM JIMIAM
®denepanibHOM ci1yx0b1 cyneOHbIX npucTaBoB (PCCII), Tak U B apOUTpaskHbIE CYIbI WU CYIbI
obmmel ropucauknuu. [Ipu 3ToM mocyneOHOe pa3dMpaTebcTBO HE SBISCTCS 00s3aTebHBIM
JTaroM.

XKanoba mogaercs Mo MECTy HaXOKACHHS CYA€OHOTO IPUCTaBa B apOUTPAXKHBIN Cy/| HITH
Cyl OOmIeil FOPUCAMKINKI, KOTOPBI BBIAAT MCIOJHUTENbHBINA JHCT, HA OCHOBAaHUH KOTOPOTO
ObUTO BO30Y)KAECHO HCIOJHHUTEIFHOE MpOU3BOICTBO. Ecimm jkamoba mopaHa ¢ HapylnieHHEM
MpaBUI TOABEIOMCTBEHHOCTH, CyJ MOXET OTKa3aTh B €€ MPHUHSITUHU, Pa3bsICHUB 3asSBUTEIIO
HOPSZIOK U IIpaBo oOxanioBaHus [4].

CornacHo ['paxkaaHcko-miporieccyanbHOMY KOAEKCY, 00)KajJoBaTh JACUCTBUS CyIeOHOTO
NpUCTaBa MOTYT HE TOJIBKO B3BICKATENb U JOJDKHHUK, HO M JIIOOOE JIPyroe JIMIO, YbHM TpaBa U
CBOOO/TbI OBLTM HAPYIIEHBI ACUCTBUSIMU WM PEIICHUSIMU TIPUCTABA.

Jayo6a Ha MmocraHOBJICHUE CyeOHOTO TPUCTABA-MCIIONHHUTEIS JOJDKHA OBITh ITO/IaHa B
TeueHne 10 1HE ¢ MOMEHTa BBIHECEHHUS IIOCTAHOBIICHHS, COBEPIICHHS JEHCTBUS WU
ycraHoBneHus: (pakra OesznericTBus. Ecnm nmmo He OBUIO HM3BEHICHO O BPEMEHH M MeECTe
COBEpILIEHHSI JCHCTBUI, CPOK TMOJAYM KaI00bl UCUUCISETCS C MOMEHTA, KOTrJa OHO Y3HAJO O
HapyIICHUH.

Cpok paccMOTpeHHs KaJIO0bI BBIIECTOANINM JT0HKHOCTHRIM JuiioM @CCII cocraBnser
10 mue#t ¢ momeHTta e€ moctyruieHus. Cyq paccMaTpuBaeT KajuoOy TakkKe B JECATUIHEBHBIN
CPOK, PYKOBOJICTBYSIChH MTPaBUIAMU  OCOOEHHOCTSIMU, YCTAHOBICHHBIMH 3aKOHOM.

Kpome TOro, 3akOHONATENHCTBO MpPEAyCMaTPHBAET NPOKYPOPCKHH HAI30p 3a
UCTIOJIHEHHEM 3aKOHOB CyAeOHBIMU MpUCTaBaMU. ['pakaaHe HMEIOT MpaBO OOpaTUTHCS B
OpraHbl TPOKYpPaTyphl C >KAI000W Ha pelieHus, NeHCTBUS (UM Oe3leHCTBUE) CYNEeOHBIX
npucTtaBoB. Cpok paccMOTpeHHs Takoro oOparienusi cocrausger 30 queid. [Ipu mocrymnenun
XKaJoObl TPOKypaTypa TMPOBOMUT NpPOBEpPKY. Ecimm B AEHCTBUSX CyHEOHBIX IPHUCTABOB
BBISIBIISIFOTCS] HAPYILIEHHSI 3aKOHA, IPOKYPOP MPUMEHSIET MEPhI TPOKYPOPCKOTO pearupoBanus. B
YaCTHOCTH, OH MOXKET:

1.  BHecTu mpencTaBieHHE OO0 YCTpaHEHHHM HApYyIICHUH TJIaBHOMY CyAeOHOMY
npuctaBy cyobekTa P®, moctaBuB BONpPOC O MPHUBIICYCHUH BHUHOBHBIX K
TUCHUTUIMHAPHON OTBETCTBEHHOCTH;

2.  TIPHHECTH TPOTECT HA HE3aKOHHBIC TOCTAHOBJIECHUS CYIEOHBIX IPHCTABOB
BBILIECTOSIINM JIOJKHOCTHBIM JIMLIAM;

3. BBIHECTH TIOCTQHOBJICHHE O HaNpaBICHHA MAaTepUalioB TPOBEPKH B
CIIE/ICTBEHHBIE OPTaHbl, €CIIM B ACHCTBUAX IMPUCTABOB OOHAPYKEHBI MPU3HAKU
MIPECTYIIJICHUS,

4.  oOpatutbcs B cyabl OOIIEH IOPUCAMKIMM WIM apOUTpaXKHbIe CYyIbl C

3a5BJICHUEM O TPU3HAHWM HE3aKOHHBIMU PpEIICHWN, JIECHCTBUM WU
0e3elicTBUs CyZeOHOTO MPUCTABA.

IIpaBo mpokypopa oOxanoBaTh pelleHus, JercTBus (W Oe3neiicTBue) CyaeOHOro
npucTaBa B UHTEpecax rpaxkJaaH OrpaHUYEHO IPaX/1aHCKO-TIPOLIECCYATbHBIM
3akoHOzaTeNbCcTBOM [5]. IIpokypop MOKeT oOpaTUThCS B Cy[ C 3asBICHHEM B 3aIIUTY IpaB
Ipak[aH, KOTOpbIE IO COCTOSIHUIO 37J0pPOBbs, BO3pacTy, HEIEECHOCOOHOCTH WM JAPYTUM
YBOKUTEIBHBIM IPUYMHAM HE MOTYT CIENIaTh 3TO CaMOCTOATENBHO. OIHAKO 3TO OrpaHUYEHHE
HE PacIpOCTPaHAETCs Ha CIIydau, KOT[A 3aTParuBarOTCsl COLMANIBHBIC, TPYIOBBIC, KHUJIMIIHBIC
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npaBa, OXpaHa 370POBBS, OKPYKAIOIIEH Cpenbl, 0Opa3oBaHUE, 3allUTa CEMbH, MATEPUHCTBA,
OTIIOBCTBA U JIETCTBA. Takxe MpOKYpOp BIIPaBe BMELIATHCS B UCIIOJIHUTENLHBIC TPOU3BOJICTRA,
€CJIM HEHUCIIOJIHEHUE CYJIEOHBIX pEIEHUH MOXKET 3aTPOHYTh IIpaBa OOJBIIMX TPYII JIIOJAEH WIn
€CJIU B ICMCTBUSAX B3bICKATEINS WU JIOJIKHUKA BBISBJICHBI IPU3HAKU MPECTYIICHHSL.

Takum 00pa3oMm, MNPOKYPOPCKUM HAA30p 3a HUCIOJHEHUEM 3aKOHOB CyA€OHBIMU
MPUCTaBaMU SIBJISIETCS BaXHBIM HHCTPYMEHTOM OO€cIieueHHUs] 3aKOHHOCTH W 3allUThl TpaB
Y4aCTHHUKOB HMCIIOJIHHUTCIIBHOI'O ITPOU3BOACTBA. HCO6XO[[I/IMOCTB COBCPHICHCTBOBAHUSA JAHHOI'O
HaMpaBJICHUS]  JESATENbHOCTH  IMPOKYpaTypbl OOYCIIOBIIEHA KaK pPOCTOM  KOJMYECTBA
HUCIOJJHUTCIBHBIX IMPOU3BOACTB, TaK W CIOXHOCTBIO 3adad, CTOAIIUX IMCPCH Cy,[[€6HLIMI/I
npucTaBaMu. PellieHHe CyHIecTBYIOIIMX IMPOOJIeM M BHEIPEHHE COBPEMEHHBIX MOIXOI0B K
OpraHu3alfy MPOKYPOPCKOTO HAA30pa MO3BOJSAT MOBBICUTH €10 3()pPEeKTUBHOCTL 1 00ECIICUHTh
co0JII0/IeHNE 3aKOHHOCTH B JICSITEIBHOCTH CY/IEOHBIX MPUCTABOB.

*kx
1. ®OenepanpHplii 3ak0H «O0 WCHMOJTHUTENFHOM mpom3BoacTBe» oT 02.10.2007 N 229-03 (mocnemss
penaxuus) // CIIC Koncynprantliroc.
2. OenepanpHbiii 3akoH «O mpokyparype Poccmiickoit @enmepammm» ot 17.01.1992 N 2202-1 (mocnemuss

penaxuus) // CIIC Koncynprantlroc.
3. Oenepanpapiii 3ak0oH oT 21.07.1997 N 118-@3 (pen. ot 08.08.2024) «O06 opraHaXx NpHHYTUTEIHFHOTO
ucrionaeHns1 Poccuiickoit @epeparmmy // CIIC KoncynpranTIroc.

4. OO0>xanoBanue AeiicTBuii (0e31elcTBUI) CyneOHbIX IPUCTABOB - ucnonuuTeneii // [pokypatypa Kamyxckoit
o6mactu URL: https://epp.genproc.gov.ru/web/proc_40/activity/legal-education/explain?item=32803580
5. I'paxknanckuil mporneccyansHblii koneke Poccuiickoit ®enmepammu ot 14.11.2002 N 138-®3 (pea. ot

28.12.2024, c m3m. ot 16.01.2025) // CIIC Koncynsrantl Itoc.

CopoxoaeroBa M.A., Xanaes U.B., Ueob1mena T.A.
OcBoeHuUe M UCNOJIb30BAHNE 3eMeJbHBIX YYACTKOB
M3 COCTABA 3eMeJIb HACEJEHHBIX YHKTOB
bencopoockuii 2ocyoapcmeennviii HAYUOHATILHBIU UCCIE008AMENbCKULL YHUGEPCUMem

(Poccust, Beneopoo)
doi: 10.18411/trnio-04-2025-154

AHHOTAIUSA

B naHHOI craThe NpoOaHaIM3MpPOBAaHBl M3MEHEHUS 3EMENIBHOIO 3aKOHOAATENILCTBA, B
paMKax KOTOpBIX TIOSBISIETCS HOBBIM MeEXaHM3M 3alllUThl MpaBOOOIafaTeNneil 3eMeIbHBIX
YY4aCTKOB OT HECEHMs OTBETCTBEHHOCTH 3a HEHUCIOJIb30BAaHME 3€MENb II0 LEJIEBOMY
Ha3HA4YCHUIO, a Takxke npefocraBisitoT [IpaBurensctBy Poccuiickoit @enepanny MOIHOMOYUS
[0 YCTAaHOBJICHHIO IIEPEYHs MEPOIPUATHH A7 OCBOCHHS 3€MENb HACEJICHHBIX ITYHKTOB U
[IPU3HAKOB HEHCIIOJIB30BAHUS 3€MEIIbHBIX YYaCTKOB M3 COCTAaBa 3€MEIIb HACEIIEHHBIX ITYHKTOB.
Bce T HOpMBI, B 00111EM U 11€710M, GOPMUPYIOT UHCTUTYT JUIS 3aIUTHI 36MJIM KaK IPUPOTHOTO
00bEKTa, a MNPEACTABICHHBIC W3MEHEHMs DaCIIUPSIOT (hefepalbHOe HOPMATUBHO-IIPABOBOE
PEryJINpOBAHKE ITUX OTHOILLEHUM.

KiroueBble cj10Ba: OCBOGHHE 3€MEIBHOIO Yy4acTKa, HCIOJIb30BAHUE 3EMEIIBHOIO
y4JacTKa 110 Ha3HAYECHUIO, IPU3HAKN HEUCIIOJIB30BaHMs 3€MEIIbHOIO y4acTKa U3 COCTaBa 3€MeEIb
HACEJICHHBIX ITyHKTOB, IPAaBO00IaJaTelIb 36MEJIBHOTO y4acTKa.

Abstract

This article examines changes to land legislation, which introduce a new mechanism to
protect the rights of landowners from liability for not using land for its intended purpose. It also
gives the Government of the Russian Federation the authority to create a list of measures to
develop land in settlements and identify cases of non-use of land within settlements. These



JIlendenuuu passumus HayKy u obpaszoeanus -99-

amendments, in essence, establish an institution to protect land as a natural resource, and expand
the federal regulatory framework for such relations.

Keywords: the development of a land parcel, the use of a land parcel for its intended
purpose, indications of non-use of the land parcel from the lands of settlements, and the
rightholder of the land parcel.

C 1 mapra 2025 roxa serynui B cuity denepanbabiii 3akoH Ne 307-O3 «O BHeceHHH
n3MeHeHui B 3emelbHbIN Kojeke Poccuiickoit denepanuu u ctathio 23 denepalibHOro 3aKoHa
«O BelGHWU TpaKIaHAMH CaJOBOACTBA M OTOPOJHHYECTBA JJIsi COOCTBEHHBIX HYXI H O
BHECEHMHM M3MEHEHHMI B OTJEJbHBIC 3aKOHOAATeNbHbIEe akThl Poccuiickoit @enepanum»y. Eie
IpU PaCCMOTPEHHHM IMPOEKTa U3MEeHeHMH AemyTarsl ['ocynapcTBeHHON JlymMbl ObLIH HalleJICHBI
Ha BOCIIOJIHEHHE TMPOOEJIOB B TNPaBE€ BO3HHUKIIKE B CBSI3M C OTCYTCTBHEM 3aKOHOJATEIIBHBIX
CPOKOB, B TEYEHHE KOTOpPOrO IPABOOOJIAAATENIb 3EMENBHOTO YdYacTKa JIOJDKeH HavaTh
WCIOJIb30BaTh YYaCTOK, a TaKXe IPU3HAKM, Ha OCHOBAaHMM KOTOPBIX MOYKHO OJIHO3HA4YHO
CeNaTh BBIBOJ] O HEUCIOJIB30BAHUM TAKOTO 3€MEIBHOTO y4acTKa B TEUEHHUE OIPE/ICTICHHOTO
Nepuo/a, sl 3eMENIbHBIX YYaCTKOB, KOTOPBIE JIOJDKHBI BOBJICKAThCS B XO3SHCTBEHHBIA 000POT.
C Takoil mo3uuMed 3aKOHOJATENsl HENb3sl HE COMIAacUThes. JIeHCTBUTENBHO, OTCYTCTBHUE
HEKOTOPBIX OIPENIEICHU M YCTAHOBIIEHHBIX CPOKOB MHOPOXKIAJIM HEKOTOPOE MPOTHBOpEUNE
Mexay Hopmamu ['paxmanckoro koxaekca Poccuiickoit ®denepamuu (manee — 'K PD) u
3emenbHOro Kojekca Poccuiickoit ®enepanuu (manee — 3K P®), xoropoe B mociencTBuu
MPUHATUSA aHATM3UPYEMBIX U3MEHEHHH MOJIY4YHIIOCh IPEOTBPATUTb.

Cratpst 284 'K PO ycranapnuBaer oOriee Al BCEX 3€MENbHBIX YYaCTKOB MPAaBUIIO, B
COOTBETCTBHUHM C KOTOPBIM: «3EMENbHBI y4acTOK MOXXET OBITh HM3BSAT Yy COOCTBEHHHMKA B
cllydasix, KOTrJja y4acTOK MpeaHa3HaueH JJIsl BEJACHUS CEIbCKOrO XO3AUCTBA JUOO KUIHMIHOTO
WM UHOTO CTPOUTENILCTBA M HE MCIIOJIB3YETCs 1O IeJIEBOMY Ha3HAUYEHHUIO B TCUCHUE TPEX JIET,
ecnu Oojiee JUUTENBHBIA CPOK HE ycTaHOBIEH 3akoHOM» [1]. TeM He MeHee, rpaxIaHCKoe
3aKOHO/ATEIHCTBO, HE MPEyCMOTPETI0 HUKAKUX MPU3HAKOB, UCXOJIS U3 KOTOPBIX MOXKHO Oy/eT
MPU3HATh 3€MENIbHBIM Y4aCTOK MCHOJB3YIOIMIMMCS HE MO Ha3zHaueHuto. Kpome Toro, crarbeit
YCTaHOBJIEHO, 4TO: «B 3TOT mepuoa He BKIIOYAETCS BpeMsi, HEOOXOIUMOE ISl OCBOCHUS
y4acTka..., a TaKKe BpeMs, B TeUeHHE KOTOPOTr0 Y4acTOK HE MOT OBbITh HCIHOJb30BaH IO
[[EJICBOMY HA3HAYEHHWIO W3-32 CTUXUMHBIX OCJCTBUNA WJIM BBUJY HWHBIX OOCTOSATEIBCTB,
MCKJIIOYAIONIMX TaKoe ucrnojb3oBaHue» [1]. IIpu 3ToM, eciii TOBOpUTH O MOHATUM OCBOEHHS
y4acTka, OHO HE OBLJIO OIpPENEeleHO B 3aKOHOJATENBCTBE M TPEOOBATIO KOHKPETHU3AIMU WU
3aKOHOAATEIbHON TPAKTOBKHU.

Oopamas Buumanue Ha 3K P® o BcTymuieHus u3MeHeHu#, To Oyay4H CrelualbHON
HopMoil 10 oTHomeHnto kK 'K P®D, B crarhsiXx 3eMeNbHOrO 3aKOHOAATEIbCTBA TaKKE
OTCYTCTBOBAJIO HOPMATHBHOE OIPENCTICHHE OCBOCHHUS 3EMENbHBIX YYaCTKOB, TEM CaMbIM
MOpOXKJAasi paziuuvs Ha TMpaKTUKEe NpuUMeHeHUs Hopmbl. Kak oTMewanu wuccienoBaTenu:
«OTCyTCTBHE JETATBHON NeUHUINK TIOHITUS «OCBOCHHUE 3€MENBHOTO YYacTKa» MPUBOJIUT K
HapYIIEHUIO MIPUHLINIIA MIpaBOBOM OTPEIETICHHOCTH, MOCKOJIBKY IO3BOJISICT
MIPABOIIPUMEHUTENSIM JTOCTATOYHO BOJILHO WHTEPIIPETUPOBATH TaHHYIO KaTETOPHIO, MIOJTHOCTHIO
MoJIarasch Ha CBO€ YCMOTpEHHe» [S].

[IpencraBneHHbll 3aKOHOAATENBHBINA MPOOEN ObLT ycTpaHEH B paMkax m3MeHeHui 3K
P®, BerynuBmux B cwity ¢ 1 mapra 2025 roga. Ilosenenne cratsu 85.1 3K P® 3akpenmino
HOBOe ompeneneHue: «I1og oCBOeHHEM 3eMENBbHOTO Y4acTKa M3 COCTaBa 3€MENlb HACEIEHHBIX
MTyHKTOB TIOHMMAETCsl BBITIOJHEHHE TPaBOOOIaaTeNieM 3€MENIbHOTO YYacTKa OHOTO HITH
HECKOJIbKMX MEpOINPUSATHI M0 NMPUBEACHUIO 3€MEJIBHOIO y4acTKa B COCTOSTHHE, IPUTOHOE TSt
€ro HCIIOJIb30BaHUSI B COOTBETCTBHMM C IICJIEBBIM  HA3HAYCHHEM U Pa3pelICHHBIM
MCIIONIb30BaHUEM» [2]. B mpencTaBieHHOM ONpeNesieHuH CIEAyeT MOMYEPKHYTh PsJ BaXKHBIX
aCIIEKTOB.

Bo-mepBbIxX, 3aKOHOJATENh BO3JAracT OOS3aHHOCTh HA IMPOBEACHUE MEPOIPHITHI IO
OCBOCHHIO 3eMeJIb Ha TIPpaBoo0IaiaTeliel, HECMOTPSI Ha TO YTO, IPEyCMOTPEHHOE cTaThell 284
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'K PO B ciyuae HEHCIIOTHEHHUSI TOM OOS3aHHOCTH HM3BATHUE MPOUCXOAUT y COOCTBEHHHKA.
Cratbs 5 3K P® yrounser, yTo 1o nmpaBoo0IaiaTeNIsIMUA 3eMEIbHBIX Y9aCTKOB MTIOHUMAIOTCS HE
TOJIBKO COOCTBEHHHKH, HO U «3EMJICTIONIb30BATEIH, 3MJICBIIAICIbIBI M apEHIATOPBI 3¢MEIbHBIX
ydacTkoB» [2]. Tem camplM, NOpUMEHSS JaHHYHO HOPMY KAaK CIEUUAIbHYH, CTOWT
NPEATOI0KUTh, YTO MPOLEAYPE MIBATHS 3€MEIbHBIX YYaCTKOB OYAyT TaKXKe IOJABEPraThCcs U
VHBIE JINLA MOJIb3YIOIIKECS PAaBaMU BIIAZICHUS], OJIb30BAHUS U PACHOPSHKEHUS IO PA3JIMYHBIM
OCHOBAHUSIM.

Bo-BTOphIX, (aKTUYECKyl0 CTOPOHY OIPEICNICHUS COCTaBISIIOT  MEPONPUSTHS
peanusyemble MpaBooOIagaTeeM C LEIbI0 YCTPAaHEHUS MPEMSTCTBUM Ul HCIIOJIb30BaHUSA
3€MEJIbHOI0 y4YacTKa I0 Ha3HaueHuto. llepeyeHb MepompusiTUii OTHOCAIIMXCA K OCBOCHHIO
3eMeNlb  JIOJDKeH OBITh CTPOTO  OMNpPEACIEHHBIM B COOTBETCTBYyIoIIeM [locTtaHoBiIeHUH
IIpaButenscTBa. Ha naHHbBI MOMEHT, HECMOTpSI Ha JIECHUCTBYIOIINE U3MEHEHUS U IOJIOKEHUS
cratbu 85.1 3K P®, nonnomoune I[IpaBurensctBa Poccuiickoii denepanyy Ha ycTaHOBJIEHHE
MEpevHsT MEpOIPUITUN TaKk U HE ObUIO PEaM30BaHO, B CBS3M C 4Y€M, WHCTUTYT OCBOCHUS
3eMEIbHOIO0 Y4YacTKa M3 COCTaBa 3€MeElb HACEJIEHHbIX IIYHKTOB B IIOJHYKO MeEpy He
pernameHTupoBad. OAHAKO, B paMKax TEOPETUYECKOIO PACCMOTPEHUsS JAHHOIO WHCTUTYTA,
cienyer oOparuthest K mpoekTy IlocranoBnenusi, moxarorosieHHoro st IlpaButenbcrBa
Pocpeectpom ot 09.08.2024. B HéM mnpeaycMOTpeHO 7 BUIOB MEPONPUITUNA MO OCBOEHHIO
3eMENbHBIX YYaCTKOB M3 COCTaBa 3€MeJIb HACEJEHHBIX ITYHKTOB, CaJJOBbIX 3€MENIbHBIX YY4aCTKOB
Y OTOPOJHBIX 3€MEJIbHBIX YYaCTKOB:

- OCBOOOXKJIEHHE  3€MENIbHOI0  y4yacTKa OT  JIPEBECHO-KYCTapHUKOBOM
pacTUTENBHOCTH, COPHBIX PACTEHHUM, MPENATCTBYIOIIUX HCIOJIb30BaHUIO
3eMEJIbHOrO0 y4yacTKa I10 LEJIEBOMY HA3HAYEHHWIO U B COOTBETCTBHM C
pa3peLIeHHBIM UCTI0JIb30BaHUEM;

— 0CBOOOXKIICHHE 3€MENILHOTO y4acTKa OT MPEeIMETOB, HAX0XK/IEHHE KOTOPhIX Ha
3€MEJIbHOM y4acTKe IPUBEIIO K €ro 3aXJIaMIIEHUIO;

- OCBOOOX/ICHHE 3€MENBHOIO YydacTKa OT OTXOJOB MpPOM3BOACTBA U
MOTpeOIeHNS, B TOM YHCIIE TBEPIBIX KOMMYHAIBHBIX OTXOIOB;

- OCYILIEHHE 3E€MEIbHOI0 Yy4yacTKa, MOHWKEHHWE YpPOBHS TPYHTOBBIX BOJ, B
cllyyae €clid 3€MEJbHbIM yJacTOK 3a00J0YeH, W3JMIIHE YBJIAKHEH WU
XapaKTepPU3yeTCs MOBBIIIEHHBIM YPOBHEM I'PYHTOBBIX BOJI;

- YBIIQXKHEHUE 3€MEIbHOTO0 y4yacTKa, B CIy4ae €ClIM 3EMENbHbIM y4acTOK
HCCYILIEH;

- MPOM3BOJICTBO 3€MJITHBIX ~pabOT, HEOOXOMUMBIX JJISi  HCIIOJIb30BaHUS
3eMENIbHOr0 y4yacTKa (pa3paboTKa rpyHTa; YIUIOTHEHHE U YKpEIJICHUue IPyHTa;
BEpTUKaJbHAsl IUIAHUPOBKA Y4YacTKa; IEpEMEIEHHE TIpyHTa; YCTPOWCTBO
Hachlnell, pa3paboTka BBIEMOK; CHSITHE U XpaHEHHE IIOAOPOJHOrO CIIOs
MIOYBBI);

—  peKyabTHBaLMs 3eMenb [3].

MeponpusiTiss 1O OCBOEHHMIO 3€MENb JOJDKHBI PEalM30BBIBATBCSI B paMKax
YCTaHOBJIEHHOT'0 3aKOHO/IATeNLHOTO cpoka B 3 rofa. [Ipu aTom, «ecnu nepedeHb MeponpusiTUii
II0 OCBOGHUIO 3€MENBHOIO ydaCcTKa W3 COCTaBa 3€MElb  HACEJCHHBIX ITyHKTOB
MPEIyCMaTPUBAETCSl MPOEKTOM PEKYJIbTUBAIMU 3€MEb, CPOK OCBOEHHS 3TOTO 3€MENbHOTrO
y4acTKa yCTaHABJIMBAETCS B COOTBETCTBUU C TAKUM IIPOEKTOM [2].

TpeTbuM BaXKHBIM aCHEKTOM, SIBJISIETCS MPUBEIEHUE 3€MENIbHOIO y4acTKa B COCTOSIHUE,
IIPUTOAHOE JJIsl €70 UCIIOJIb30BaHUs B COOTBETCTBUU C LIE€JIEBBIM HAa3HAYEHNUEM U Pa3pEIICHHBIM
UCMOJIb30BaHUEM. Takoe COCTOSHME NPUTOAHOCTH HE OMNPEAEICHHO B 3aKOHE M B HHBIX
HOPMATHUBHO-TIPABOBBIX aKTaX, a MCXOAUT U3 (PaKTHUECKOW BO3MOXKHOCTH IpaBOOOIagaTeieM
MCIOJIb30BaTh YYaCTOK MO HA3HAYEHUIO.

Tak Kak OCBOEHHME 3E€MENIBHOIO YYacTKa HEMOCPEICTBEHHO CBSI3aHO C JAIbHEHIINM
HCMOJIb30BaHUEM €T0 M0 Ha3HAYEHUIO, a B IPOTUBHOM CJIy4ae, MOXKET OBbITh CBS3aH C U3BSITHEM
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y4acTKa B CBSI3U C HEUCIOJIB30BaHUEM, TO 3aKOHOJIATEIb MPUHSII PEIICHUE TakKe B cTaThe 85.1
3K P® 3akpenuth nonHomouue IIpaBurensctBa Poccuiickoit @enepanuu Mo ONpeeiIeHUIO
IIPU3HAKOB HEUCIIOJIb30BAaHUS 3E€MENbHBIX YYAaCTKOB M3 COCTABA 3E€MEJIb HACEIECHHBIX ITYHKTOB.
Ha naHHBII MOMEHT, Takke€ Kak M C paHee PAacCCMOTPEHHBIM IE€PEUYHEM MEPONPUITUN I10
0cBOEHHIO yuyacTkoB, [locranosnenue IlpaBuTenscTBa OTCYTCTBYET, HO €CTh pa3pabOTaHHBIN
npoekt Pocpeectpa, mosokeHuss KoToporo cienyer paccMorperh. lIpoext Pocpeectpa
IIPEIYCMAaTPUBAET JI€JIEHUE IPU3HAKOB HEUCIIOJIb30BaHUS 3€MENbHBIX Y4aCTKOB B COOTBETCTBUU
C TEM, OTCYTCTBYIOT HWJM MPUCYTCTBYIOT HAa YYAaCTKE 3/1aHUsl, CTPOCHHUS, COOPYKEHUS, U
IIPEIYCMOTPEHBI JI OHH I10 IIPABOBOMY PEKUMY 3EMEIBHOI0 y4acTKa. OTIENbHO BBIIEIAIOTCS
MIPU3HAKK 3€MEJIbHBIX YYacTKOB, NPEJHA3HAUYEHHBIX IS HWHIMBUIAYAIBHOIO >KWIJIUIIHOTO
CTPOUTENIbCTBA, IPU3HAKM HEUCIOIb30BAaHUS CAJOBBIX WM IPUYCaeOHBIX 3€MEJIbHBIX
Y4acCTKOB, IPU3HAKH HEUCIIOIb30BAHUS OTOPOIHBIX 3€MENbHBIX YUaCTKOB [4].

BoisiBnenne HapyiieHWi, CBSI3aHHBIX C HUCHOJb30BAaHHEM 3€MEJIbHBIX YYaCTKOB,
ocymecteisiercss PocpeectpoM B paMKax — TrOCYAApCTBEHHOIO  HAI30pa, a  TakKkke
YIIOJIHOMOYEHHBIMH OpraHaMH MECTHOI'O CaMOYIpPaBJIEHUS B paMKaX MYHHUIUIAIBLHOTO
3eMeNbHOr0 KOHTpOouisL. [locne BhISBIEHUS! HAapyIIEHUs MIPaBOOOIAATENI0 3eMEILHOTO y4acTKa
OyzeT BbLAAHO MpeanrcaHie 00 yCTpaHEHUU HapyILEHHsL.

Takum 00Opa3om, paccMOTpeB HOBOBBEIEHHE B 3eMeNbHBIN Kojekc Poccuiickoit
®denepany, CTOUT IOAYEPKHYTh, YTO OCBOEHHME 3EMENBHOIO ydyacTKa HuMesi Oe3yCIIOBHO
IOPUINYECKOE 3HAUEHHE, HE B MOJIHOW Mepe JCHCTBYET, B CBSI3U C OTCYTCTBHEM HEOOXOIUMBIX
MoA3aKOHHBIX akToB [IpaButensctBa Poccuiickoit @enepanuu. M XOTS IpU TEOPETHUECKOM
pPacCMOTPEHUH BOIIPOCA, Mbl UCXOAWIM W3 IMOATOTOBJIEHHBIX MPOEKTOB Pocpeectpa, TeM He
MEHEe, MPaBOIPUMEHUTENSIM CIIEAyeT JOXKAAThCS MPHUHATHBIX HOPM HEMOCPEACTBEHHO OT
[IpaBuTenscTBa.

Tem He MeHee, U3MEHEHUS B 3€MEJIbHOE 3aKOHOJATEIbCTBO OE3YCIIOBHO HOCUT
MO3UTUBHBIN XapakTep Ha OOIIECTBEHHbBIE OTHOIIEHHUS IO HCIIOIF30BAHUIO 3€MENTbHBIX YYacTKOB
U3 COCTaBa 3€MEJIb HACEJEHHBIX IYHKTOB, CAJ0OBBIX 3€MENbHBIX YYaCTKOB M OTOPOAHBIX
3€MeJIbHBIX Y4acTKOB. HOpMBI IO OCBOEHHIO 3€MENBHOTO Y4acTKa CIEAYET paccCMaTpuBaTh Kak
MEXaHW3M [0 OXpaHe 3eMJIM, NPEAYCMATPUBAIOIIMI  JIOTMOJHUTENbHBIM  CPOK  JUIst
MpaBoOOIaAaTeNsl 3eMETIBHOTO Y4acTKa, KOTOPBIA MPUMEHUT JAHHBIM MEpuoJ] Ha YCTpaHEHHE
NPENsATCTBUN HCIOJIb30BAaHUS ydyacTKa IO Ha3HAYEHHIO, O€3 HECeHMs OTBETCTBEHHOCTH 3a
HEHUCIOJIb30BaHUE 3€MENbHOr0 ydacTka. JlanmpHeilliee paccMOTpEHHE JaHHOTO HMHCTUTYTa
BO3MOXXHO C TIOSIBJICHMEM TNPAKTUKH peaH3allii aHAIM3UPYEMbIX HAMHU HOPM, a TaKkKe
MIPUHSATHE TIOJ[3aKOHHBIX aKTOB HEOOXOJMMBIX B CBSI3U C BBEJICHHEM B JICHCTBHE U3MEHEHUH B
3eMenbHBIN KOJIEKC.
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AHHOTAUSA

B npemmaraemoii crathe mgaercss moApoOHBIA aHamm3 3akoHa Many, Kopekca
Xammypanu u 3akona XII Tabnui kak IpeBHUX MPaBOBBIX MaMITHUKOB. K ApeBHUM MpaBOBbIM
NaMATHUKAaM OTHOCATCA 3akoHbl Xammypand, 3akoHsl Many, 3akonsl XII Tabmui, KOTOpbIM
IIPUJAH CPAaBHUTEIbHO-IIPABOBOM XapakTep. MeETONOIOrMYECKyl0 OCHOBY HCCIECIOBAHUSA
COCTaBJISIIOT PENATHBUCTCKUN, XPOHOJOTUYECKHA, (OPMAILHO-FOPHUINYECKHNA M CHUCTEMHBIC
MeTOABbl. Pe3ynbTraTel Hay4yHOrO HCCIIEAOBAaHMs HAIPABIACTCSA Ul MPENOJAaBaHUE MCTOPHKO-
IOPUINYECKUX AUCLUIUINH, a TAaKXKe IS PEnoaBaTesieil By30B.

KiroueBbie c10Ba: MaMATHUKM IpaBa, UCTOPUS IIPaBa, 3aKOHbI XaMMypal, 3aKOHbI
Many, 3axonsr XII Tabmui, IpeBHUIA 3aKOH, TOCYIapCTBO, TUIEMEHH.

Abstract

The proposed article provides a detailed analysis of the Law of Manu, the Code of
Hammurabi and the Law of the Twelve Tables as ancient legal monuments. The ancient legal
monuments include the Laws of Hammurabi, the Laws of Manu, the Laws of the Twelve Tables,
which are given a comparative legal character. The methodological basis of the study is
relativistic, chronological, formal-legal and systemic methods. The results of the scientific
research are sent to teach historical and legal disciplines, as well as to university teachers.

Keywords: legal monuments, history of law, Laws of Hammurabi, Laws of Manu, Laws
of the Twelve Tables, ancient law, state, tribe.

3akonbl XamMMmypanu — TEpBbIi B HCTOPHUM IOPUIMYECKHH JIOKYMEHT, B KOTOPOM
CUCTEMATUYECKH OTPAXKEHbI COIMAIbHBIE M KIIACCOBBIE PA3HOIVIACUS, CYpOBOE HAKa3aHUE
HaMaJaloMMX Ha YacTHYIHO COOCTBEHHOCTb, HamajeHuss Ha paboB. Takke pabd cuumtaics
COOCTBEHHOCTBIO CBOETO XO35MHA, a Kpaka U YKpPBIBATEIbCTBO O€ryoro pada Kapaioch
cMepThio. B mipeamOyiie 3akOHOB KOPOJIb BOCXBAIAETCSI KAK «CIIABHBIM OOroOOSsI3HEHHBIN I1aph,
3a00TSIIMICS O CBOEM HapoJe M €IUHCTBE CTpaHbl». [loNMoXKeHHs 3aKOHOB pErylIupoBaId
[[APCKO-XPaMOBbIE OTHOILIEHMSI, KOJJIEKTUBHYIO OTBETCTBEHHOCTh OOILIMHBI 32 MPECTYIUICHMS,
COBEpILICHHBIE Ha €€ TePPUTOPUH, 00BIYaW POJOBOTO CTPOS C TOUKU 3peHHs 3akoHa. Kak u B
JpYruxX TaMATHUKaX JIPEeBHEBOCTOYHOIO IpaBa, B 3aKOHaX XaMMyparud HOPMBI YrOJIOBHOTO
MpaBa 3aMEHSIIOTCS MPOLIECCyaTbHBIMA HOPMaMHU M PETYIHUPYIOT UMYILIECTBEHHBIE OTHOIICHUSI.
3aKoHBI OBUTM TECHO CBSI3aHBI C PEIUTHENH W PEIMTHO3HBIMH puTyatamu. CambIM TSKKAM
MIPECTYIUICHUEM SIBJISIETCSl PEJIMTHO3HBIA PUTYyal — PUTYalbHbIE NPABOHAPYIIEHUs, HEBEpPUE B
MeCTHbIe OOXKEeCTBa M HEHMCKpEHHee OOpallleHue, HapylleHUE KIATBBI, JOXHOE OOBHHEHHE,
BOPOBCTBO, I'pal0eX, HEyBaKEHHE K POAUTENSIM M CTapIiuM, HpentodoaesHue U T.J. ObUIH
MPECTYIUICHUSIMU.

B perynupoBaHuy OTHOIIEHHH COOCTBEHHOCTH, KaK YKa3aHO B MPABOBBIX MCTOYHHKAX
HpeBuero BaBuiona, mpaBo BiajeTh 3eMJIe UMEIH 11apb, XpaMbl, OOITUHBI U OT/ACTHHBIC JIUIIA.
Hmy1tiecTBO 1aps ¥ XpaM pa3JaBaIUCh Pa3HbIM KaTErOPHIM JIOACH: BOMHAM, CYbSIM, KYIILIAM.
Oco0bIM J10roBOpaM MOCBSIILEH pa3zei 3aKoHa XaMMyparu. 3aJ0KHUKaM pa3pelniv OTAaTh He
TOJIbKO 3€MJII0, HO W WICHOB ceMbU. KOHTpakThl Ha BpEMEHHOE MOJIb30BAHUE JIOMAIIHUX
KUBOTHBIX, UMYIIIECTBOM U 3emiiell KepTa HOCWIM OYeHb CIIOKHBIN Xapakrtep. JIuio, cnasiiee
3eMITIO B apeH 1y, ObUTO 00513aHO BEPHYTH 3eMJIIO B YIIYUYIIEHHOM BHJIE O€3 YIUIAThI IBYX TpeTe
ypoxas [1]. Ilpu HaiiMe 9yacTHOTO JMIAa CYIIECTBOBaJa OOJIbIIAs pa3HUIA B OILIaTEe Tpyna
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MEXIy BpadyaMH U CEJIbCKOXO3AHCTBEHHBIMU pabOuYMMH, a TaKKe MEXIy HUMH U pabamu:
CEJIbCKOXO3SIMCTBEHHBIM pa0ouyMM IUIATWIM B JBa pa3a OoJjblie, 4eM Bpayam, U B IITh pa3
Oospire, yem pabam. TsoxénpiMu ObUTM M YCIIOBHSL HAéMHOTO pabouero, 00pabaThIBAIOIIETO
3emiro. HaemHBIN cityra, KOTOpBIN HE BBIpAIlMBaJl ypoxKas Ha IalllHE, BOPOBAJ CEMEHA 3€pHA,
0CITadMsNT XO3SUCKUM CKOT, IUIATWJI 3a 3€pHO M coOupan mpoueHThl. B cdepe Toprosiu
JIOTOBOPBHI O MEPEYCTYNKE, XpPaHEHUH M JpY:KOe 3aKioyYanuch B IMUCbMEHHOW (opme, u 3a
HapyIlIeHHe 00enM CTOPOHAM CXOJMIIO C PYK YIUIaTa IPOLIEHTOB.

CynebHas nmpouenypa, 3akoHbl XaMMypary HE MPOBOAWIN YETKOTO Pa3Inyus MEXIY
YIOJOBHBIM U TPAKIAHCKUM CYIONPOU3BOACTBOM. JleI0 MOrJI0 ObITh MHUIMHUPOBAHO Kak
rOCY/IapCTBEHHBIMH OpraHaMM, Tak M (U3MYECKUMH JIMIaMu. Bo MHOrumx ciydasx ucTel U
NOTEPIEBLINI CaMU TPHUBJIEKAIM OTBETYHKA WM OOBHHSEMOro B cya. IIpecnenoBanue u apect
HauOosee ONacHbIX IPECTYINHHUKOB BXOAWIO B OOS3aHHOCTH KOPOJIEBCKUX IIOJIEBBIX
KOMaHaupoB. W wucTen, ¥ OTBETYMK NPENCTaBMIIM JOKa3arenbcTBa. Hawmbosee 3HAUYMMBIM
METOAOM [JOKAa3bIBaHMs SIBJIIIOTCS IOKa3aHWUs CBHJETEJIEH, COIPOBOXKIAEMBIE CIIELUAIBHON
IIPUCSTOM.

3akonbl MaHy — NamMATHUK JpEBHEUMHIMICKOro npasa. OH M3BECTEH KakK IIPABOBOMU
NaMSTHUK, OTPAKAIOUIMH COIMAJIbHO-3KOHOMHYECKUE U TOCYJapCTBEHHbIE OCOOCHHOCTU
npesHelt Muaun. Cpean HuX ocobas poib MPHHAMISKHUT JXapMaliacTpaM — peTUruo3Ho-
IIPaBOBBIM 3alPETUTENbHBIM IpaBWIaM (xapmam). [[xapma — 3T0 HOpMa MOBEAEHUS KaXKIOr0
JIOCTOMHOTO Bephl I'pa’kJAaHUHA, CBOJ| 00s3aTENbHBIX MPAaBUII, ONPEAEIAIONIMX €r0 KU3Hb. JTa
HOpMa CMeIllaHa OJHOBPEMEHHO C PEJIMTMO3HBbIM, MOPAIbHBIM U IPABOBBIM COJEPKAHUEM.
Jxapmamactpel ObIM CO37aHbl OpaMHMHAMM M3-32 COLMAIBHBIX M KJIACCOBBIX pa3Inyuil
obmectBa. Omupasich Ha HOPMBI OOBIYHOTO TPaBa, CIOKUBIIYIOCA CYACOHYIO TPAKTUKY WU
LJAPCKUE YKa3bl, OHM JIONOJHSUIA CBOU PEIMITHMO3HO-3THMYECKME W IIPAaBOBBIE KOHLEILIMU
MaTepuajaMy pasHbIX 310X U Touek 3peHus. Cpeau Jxapmamactp 3akoHsl MaHy 3aHMMAarOT
ocoboe Mmecto. [lo cBoeMy KIacCOBOMY COJIEpXKAHUIO 3aKOHbI MaHy BBIpaXkajl BOJIIO
9KCIUTyaTaTOPCKUX JUT APEBHEUHAUNCKOro 0011ecTBa — OpaxMaHOB U KILIATPUEB, 3aKPEIUISIIN
OCHOBHBIE (popMBI paOCTBa U HKCILTyaTallUU TPYIAIIUXCS Mace.

PerynupoBanue OTHOIIEHHH COOCTBEHHOCTH. 3aKOHbI MaHy OTpa)xaroT pa3JIn4HbIe
IUIACThl  JKU3HEAEATENbHOCTH JIPEBHEMHAMHCKOrO OOILIEeCTBa, YCTONYMBOCTH OOIIMHHBIX,
KaCTOBbIX, IaTpUapXalibHbIX CBA3ed M 3€MEJbHBIX OTHOLICHWUH, 3aIlIUTy 3EMENIbHOW U
UMYILECTBEHHOM cobcTBeHHOCTH [2]. He3akoHHOE M3bsATHE, YHUUTOXKEHHE WM TOBPEKACHHE
YBbEro-1M00 MMYIIECTBA, CYpOBOE HaKa3zaHHE 3a Kpaxy U T.II. MPEJOCTaBUJI CEMb IPOLEAYP
npuoOpeTeHHsl IpakAaHaMHd MMYILECTBA SBIISIOTCS 3aKOHHbIMU. VIM B moOpsijike HaclencTBa;
MOJIy4eHUE B I0JIapOK; IOKYIKA; BBIMIPHINIA; B3bICKAHHWE 3aJ0JDKEHHOCTH; B pe3yJbTare
BBINIOJIHEHUS 33/1aHUS; BKIIIOUYEHBI ITPEMETHI, TIepeJaHHbIe HACEIEHHIO Ha OJIaroTBOPUTEIbHON
OCHOBE.

3akoHbl MaHy Takke NpeaycMaTpuBalOT BHUIABL M CHOCOOBI  JIOTOBOPHOTO
CYJOIIPOM3BOJICTBA. 3aKOHBI OOBIYHO OMNPEAEISIOT MPUHIIMIBL, CBSI3aHHBIE C KOHTpaKTaMU:
JOOpPOBOJIBHOCTh M OCBEAOMJICHHOCTh. JlOrOBOpHI, 3aKIIFOYEHHbIE IbSHBIMHU, YMCTBEHHO
OTCTaJIbIMU, MAJIOJIETHUMHU JI€TbMH, CTapUKaMy JIMOO MmyTeM oOMaHa WM yrpo3, MPU3HAIOTCS
HE3aKOHHBIMU M HEJACWCTBUTENBHBIMU. KOHTpakT, 3akiIOueHHBI pabamu, CUHUTAJICS
NEHCTBUTENHHBIM TOJIBKO B TOM CIIy4dae, €Clid OH ObLI 3aKJIFOYeH B MOJb3y rocrnojauHa. Eciu
HAaeMHHMK HE BBINOJHWI PaboTy, OH IuiaTui wmTpad, maxe ecau Obut OoneH. Ero 3acraBumimm
oTaath ceds B pabcTBO. B MpeBHEMHINIICKHUX TUTEpaTYPHBIX UCTOUHUKAX COLMAIbHO-TIPABOBON
craryc paba W HAaGMHOTO CIYI'M OJWHAKOB M CYIIECTBEHHBIX pazINYMid HET. Takxke MOXKHO
OTMETHUTh, YTO TOPTOBOE COTJIAILIEHUE PA3BUTO HEAOCTATOYHO [3].

K npecrynnenusiM oTHOCATCS GU3NUECKOE HACWIINE, KpaXka, U3MEHA CyNpyra, IeHCTBUS
HAlpaBjeHHbIE TPOTUB KOPOJIS M HBIHEHIHEro NpaBsIIEro pexuMa, yOMICTBO, HaHECEHUe
TEJIECHBIX MOBPEXKIeHUH U T.1. B 3akoHax MaHy HET KOHKPETHOTO MEepEeyHs HaKa3aHMi.
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3axonsb! XII Tadaun — 370 nepBasi KOAUPUKAIHS FOCYAapCTBEHHOIO 3aKOHA OT HapoAa
B JIpeBHem Pume. 3akonsl XII Tabnwui ObuM CO3/IaHBI CieMaIbHON KoMuccueit u3 10 yenoBek
U MIPEJCTABIISUIN COOO0H CBOJI 3aKOHOB, PETYIUPYIOLIUX MTPAKTHUECKUA BCE OTPACIIH KU3HU [4].

bpak u cembs mo 3akonam Tabmuier XII. JIpeBHEpHMCKOE MpaBO OCHOBBIBAJIOCH Ha
UCTOPUYECKH CIIOKUBIICHCS TATpHapXaIbHOU ceMbe. Tunmanoi popmoii Opaka cuurancs Opak,
B KOTOPOM MYK HMMeJ OOJbIIYI0 BJIACTh: OH MpoJaBall JKeHy, oOpariain ee B pabCTBO WU
yOHMBaj, HO JUIA 3TOr0 TPeOOBAIOCH COTJIACHE €€ POJACTBEHHUKOB. [l 3aximodeHus Opaka
TpeOoBajoCh coryacke oO0ouX TIJlaB ceMmMel W mapbl. bpaunblii Bo3pacT ais JeBOYEK ObUI
YCTaHOBJIEH B 12 JieT, a JuId My>XKYMH HE ONpesersuics Bo3pacToM. Pabam, nmepcam u JaTuHIHAM
HE pa3pellanoch BCTymaTth B Opak. MHCTUTYTHI OIeKd, MONEYMTENhCTBA M Haa3opa Obuu
IIMPOKO PACHpOCTPAHEHbI TAKXKE B JIPEBHEPUMCKOM IpaBe. COIIacHO 3aKOHY, YCHIHOBJIIEHHE
JeTel U HaclleI0BaHWe UMYILECTBA OCYILECTBIISUIUCH 110 PEIICHUIO 00IIero cCOOpaHHs.

C npeBHHMX BpEeMEH CO3/aTellb 3aBEIIAaHUsI UMEET MPAaBO OCTABUTH CBOIO COOCTBEHHOCTh
KOMY yroJHo. B 3ToM cityyae umyiiecTBo MoryT npuoOpectu OJM3Kue poJCTBEHHUKHU. B Gonee
[I03/IHUE BPEMEHA 3aKOH OyJIeT yIpa3aHATb.

Cozmarens 3aBellaHus, A0 ONM3KUX POJCTBEHHHMKOB O00s3aH TOKaszaTh. Ecmu
BBILLEH3JIOKEHHOE 00sI3aTENbCTBO HE MCIIOJHEHO, 3aBEIIAaHUE WM €ro 4acTb IOJUICKUT
cyneOHOMY pa3OMpaTebCTBY, OTMEHEHO B IMOPSAKE HACIEIOBAaHUE IO 3aKOHY MPOHCXOAWUT B
CIIEAYIOLIMX CIyqasx:

1)  ecnu mo KaKOH-TUOO0 MPHUYKMHE JIUIIO HE ABIISCTCS HACICTHUKOM,;
2)  ecid 3aBelIaHKe IPU3HAHO HEICHCTBUTEILHBIM;
3)  ecmu mocie CMEpTH HACIe0AaTels 3aBEIaHue HE OCTABHIIH.

[Ipu HacnenoBaHUM 1O 3aKOHY CPOKHM HaciiefoBaHus orpeneseHsl. 3akoH XII tabmuibt
MpeaycMaTpUBAET, YTO K HACIEJHUKAM MEPBOM OYepequ OTHOCATCS AETU U BHYKH, U T€, KTO
HAXOJUTCs 0]l OTLIOBCKOM BiacThio. Ecnu y HacneqHuka, HET ONM3KUX POACTBEHHUKOB, TO B
ATOM ciIy4au ObLT MPUTIaieH OJU3KUI POJCTBEHHUK 10 MY>KCKOM JTMHUU [5].

B pumMckoM mpaBe cyneOHOe pa30MpaTenbCTBO MPOXOAWJIO B JiBa 3Tama. Ha mepom
JTane JAeI0 PAacCMaTpUBAETCSl MHUPOBBIM CYAbEH IO COMNIALIEHUI0 MEXIY KpPEIUTOPOM U
JOJDKHUKOM. B cyne CTOpOHBI OTKPBITO NpPEAbSBUIM MpPETEeH3UH Jpyr Apyry. B ciyuae
NpU3HaHUS JIOJDKHUKOM CBOEW BHHBI J€JI0 MpEeKpalllaeTcs Ha MepBOMl cTaauu CcyaeOHOro
nporecca. bpiio pa3paboTaHo MATh OCHOBHBIX (OpMYN 3aKOHOJATENBHOTO Ipolecca,
BaXHEHIIEH W3 KOTOpHIX ObUIO MepeurcieHue OOCIIAaHHBIX CTOPOHAMHU JIEHET Ha Cuer
rocynapcTBa. Eciau CTOpOHBI HE NPU3HAIOT MPEIbsIBICHHbIE APYr JIpYyry TpeOoBaHUs, AEI0
NEePEeXO/IUT Ha BTOPYIO cTajauto. Jlema BTOPOro ypoBHSI MHOI/IA PEIIAINCh €UHOIMYHO CYIbEH,
HO dvanle — KOJUIerMell cyned ero HaszHadan nperop. Ha BTropoM srane ywacTtBoBaiu
MPEJICTaBUTENIM U 3alMTHUKU CTOPOH, aNeIUISIUM Ha pElIeHHE Ccyla He JOoNycKaliuch. B
YIOJIOBHBIX JIeflaX MHUPOBOM Cy[bsi NPUMEHSUT HWHKBU3UIMOHHYIO NPOLIEAYpY, TO €CTb
MOJJIEPXKUBAI OOBHHEHHE W BeNl CyACOHBIM Tpollecc OT Haudana A0 KoHma. Ecim koHCynm
BBIHOCHJI CMEPTHBIH PUTOBOP, JUISt €T0 OTMEHBI TPEOOBAJIOCH 0/I00pEHHE HAPOTHOTO COOpaHUSI.
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AHHOTAIUSA

ABTOpamMH CTaThe AHATM3UPYIOTCS pa3IMYHBIC CIIOCOOBI 3aIIUTHI TPaB Ha 3EMIIIO,
MPEIYCMOTPEHHBIE POCCUIMCKUM 3aKOHOJATENbCTBOM, C TOUYKU 3peHHs HX 3(G(HEKTUBHOCTH.
BrIIensifoTcss MOIOKUTENBHBIE U OTPHIIATENIbHBIE CTOPOHBI KAKIOrO W3 paccMaTpUBaEMBIX
criocoOoB. B 3akmoueHnn aBTopamu (popMmynupyercss OOIIMi BBIBOJ OTHOCHTEIBHO OOIIeiH
PE3yABTATUBHOCTH PACCMOTPEHHBIX BUIOB 3aIIUTHI 3¢MEITbHBIX TIPaB.

KuroueBble ci10Ba: 3eMeNnbHOE MPaBoO, CIOCOOBI 3alIMTHI MpaB Ha 3eMII0, CyleOHOe
YPEryJIMpOBaHKUE CIIOPOB, AOCYACOHBIN MOPSIOK YPETYIHMPOBAHUS CIIOPOB, IIPABOBOH MEXaHU3M
3alUTHI 3eMENbHBIX MPaB, HAPYIIIEHHE MPaB COOCTBEHHOCTH.

Abstract

The authors of the article analyze various ways of protecting land rights provided for by
Russian legislation in terms of their effectiveness. The positive and negative sides of each of the
considered methods are highlighted. In conclusion, the authors formulate a general conclusion
regarding the overall effectiveness of the considered types of land rights protection.

Keywords: land law, ways to protect land rights, judicial dispute settlement, pre-trial
dispute resolution procedure, legal mechanism for the protection of land rights, violation of
property rights.

[IpaBa Ha 3eMJIr0, BRICTYTAOIIHE 0A30BEIM KOMITOHEHTOM UMYIIIECTBEHHBIX OTHOIIICHUH,
UTPAIOT JOCTATOYHO BAXKHYIO POJIb B SKOHOMUYECKOM, COIMATBbHOM U KYJIBTYPHOM pa3BUTHH
oOmecTBa. PerimamMeHTHpOBaHME 3aIUTHI TAKUX MPAB 3aKOHOATEIHCTBOM PA3JIMYHOTO YPOBHS,
SBJISIACH HEOOXOIMMBIM, HE TOJBKO 3aKPEIUIieT 3HAueHHWe TAaKUX IIpaB, HO M TapaHTHpYeT
IpeIOTBPAICHUE U yPeryINpOBaHUE 3eMEIbHBIX ClIopoB. KpoMme Toro, 3ammra npas Ha 3eMITI0
SBJISIETCSI DJIEMEHTOM 00€CIIeUeHUsI YCTOMYMBOTO Pa3BUTHS TEPPUTOPUI.

I"oBOps HEMOCPEACTBEHHO O 3aILUTE IPaB HA 3€MII0, HEOOXOAUMO ONPEEIHUTh, YTO M10]1
3TUM MOHKMMaeTcs. Tak, mpaBo COOCTBEHHOCTH Ha 3€MIII0 — 3TO «yperyIMpOBaHHbIE HOPMaMH
3eMENbHOT0 W WHBIX OTpacjeld mpaBa OOIIENpPH3HAHHBIE OTHOUICHUS 110 BJIAJCHUIO,
MOJIb30BAaHUIO M PACIOPsDKEHUIO 3eMIIe B Ipezenax, yCTaHOBJEHHBIX 3akoHom» [3]. Ilox
Croco0amMy 3alUTHl TPaB Ha 3EMIII0 TIOHUMAETCS COBOKYITHOCTh FOPHIMYECKHX Mep,
HAalpaBJIeHHBIX HA BOCCTAHOBJICHUE HAPYLICHHBIX MIPaB W IIpeceueHre IeHCTBIIM, CO3AaI0IINX
yIpo3y UX HapyIICHUS.

Cremyer y4ecTb, UTO «KaXKIbIi U3 BUJOB 3€MENbHBIX CIIOPOB HaJIENEH 0c000i mpupo1on
BO3HUKHOBEHMSI M JIOJDKEH pa3pelaeTcs, UCXo/As U3 CBOMX ocobeHHocTei» [2]. Heobxomumo
OTMETUTh, 4YTO B HacTosllee BpeMs 3aKoHojaaTeldbcTBOM Poccuiickoit  deneparun
npeycMaTpuBaeTcss OOIMIMPHBIA TIEPeYeHb CIIOCOOOB, KOTOpPBIE HANpaBICHBI Ha 3allUTy
HapyIIEHHBIX MpaB. B nmepByro ouepenb, cToUT 00paTUTHCS K 3eMelbHOMY Kojekey Poccuiickoii
®denepanum, Tae B raaBe [X 3aKperieHbl BO3MOKHBIE CITIOCOOBI 3aIIUTHI ITPaB: MPH3HAHUE TIpaBa
Ha 3eMeJIbHBII Y4acTOK; BOCCTaHOBJIEHHE MOJI0XKEHHMS, CYILIECTBOBABIIIETO /10 HApyILIEHUs IIpaBa
Ha 3eMeJbHBIN y4acTOK, M MpeceueHue JeHCTBUIM, HapyIIalOIMX MpaBo Ha 3€MEIbHBINA y4acTOK
WIM  CO3JMAIOIIMX  Yrpo3y €ro HapylleHWs; TpU3HAHWE HENCHCTBUTENFHBIM  aKTa
UCTIOTHUTENIBHOTO ~ OpraHa TOCYJapCTBEHHOM BIAacTM WIM aKTa OpraHa MECTHOTO
CaMOYTIPaBJICHNST; BO3MEIIICHNE YOBITKOB. Ba)kHBIM acIieKTOM 3alUTHI TIPaB Ha 3eMJTFO SIBIISIETCS
COOJIIOJIEHNE YCTAHOBJIEHHOT'O MOPSAKA paCCMOTPEHNUS 3€METbHBIX CIOPOB [1].

OOpaiieHre K NPU3HAHMIO IIpaBa HA 3€MENbHBIM y4acTOK BO3MOXKHO B OOJBIIOM
KOJIMUECTBE CIIy4aeB, IOCKOJBKY 3TOT CIOCO0 TMPEACTaBIsIeT COOOHM mepenady HCKOBOTO
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3asBJICHHS B apOUTPAXKHBIN CyI WM CyJ OOIIel IOPUCIUKIIMNA COOCTBEHHUKOM 3€MIIM HITH XKe
JIMLIOM, KOTOPOMY IIpaBa Ha 3€MJIIO ITPUHAIJIEKAT HA OCHOBAaHUM IIpaBa BiaJieHUs UM. To ecTb
JAHHBIA CHOCOO HE OrpaHUYMBAET KPYT JIMI] TOJBKO T'Pa)KAaHHHOM, 33 KOTOPBIM 3aKpPEIICHO
IPaBO COOCTBEHHOCTH, YTO SIBJIICTCS HEOCIOPUMOM MOJIOKUTEIBHON YepTOi TaHHOTO crioco0a.
['oBOps 0 MHHYycCax HCIOJIb30BaHHsI, MOXKHO BBIIEIHUTH TOT (haKT, YTO CyJ KaXKIbId Cirydai
paccMaTpuBacT B MHIMBHUYaIbHOM IIOPSJKE U CYIIECTBYET BEPOSTHOCTH OTKJIIOHEHHUS HCKa,
€CII  YMOJHOMOYEHHBI opraH, a wuMmeHHO @exepanbHas cioyxba TrocyIapCTBEHHON
perucTpanyy, Kajacrpa U Kaprorpaduu, oTka3aja B FOCYAapCTBEHHON perucTpalyy IpaBa Ha
3€MEJIbHBIA Y4aCTOK U OTKA3 HE OCIIOPEH.

BoccranoBieHne NOJI0KEHUS, CYILECTBOBABLIEIO O HApYyLIEHMs IpaBa HA 3€MeEJIbHBIN
Y4aCTOK, U IIpeCcedyeHue JEHCTBUM, HAPYIIAOIMX IIPaBO Ha 3E€MEIbHBIM Y4YacTOK WU
CO3JAIOIIMX YIpO3y €ro HapyLIeHHUs, ABIAETCA OJHUM U3 MOIMYJSPHBIX CIIOCOOOB 3allUTHI IIPAB
Ha 3E€MJII0, IIOCKOJIbKY IIO3BOJIICT COYETaTh C COOOH M MHBIC [EHCTBUS, 3aIlUILAIOLINE
pasnuuHble MpaBa cyobekra. Cama mo cebe mpoleaypa COCTOMT U3 Ipolecca, B KOTOPOM
[IPaBOHAPYIINUTENb O0SI3yeTcs B COOTBETCTBUM C PEIIEHHEM Cy/a, HalmpuMep, OCBOOOAWUTH
CaMOBOJIbHO ~ 3aHATBIA  y4aCTOK WM YHUYTOXWUTH IIOCTPOMKY, HECOOTBETCTBYIOILYIO
TpeOOBaHMIO 3aKOHOJaTenbcTBA. OJHAKO HENb3s HE YHNOMSHYTh T€ IIOCIEACTBUS, KOTOPbIC
MOT'YT OKa3aTh HEraTHMBHOE BJIMsSHHME Ha OOIIyI0 OIIEHKY CIOC00a: JOCTaTOYHO 4YacTo IpU
BOCCTAaHOBJICHUM 3€MEJIbHOIO y4yacTKa IPOCIEKUBAIOTCS CIIOKHOCTH K IPUHYXKICHUIO
BUHOBHOT'O K MCIOJHEHHIO OOS3aHHOCTEH B HAType, TOIAa UCTEIl HEe IMOJy4aeT >KeJaeMOoro
pe3yabTaTa U, COOTBETCTBEHHO, TpeOyeTcsl JanbHelIee pa3oupaTesbCTBo.

Paccmotpum  cnenyrommit  cmoco®0  —  [pU3HaHWE — HEACHCTBUTEIBHBIM  aKTa
UCIIOJIHUTEIIBHOTO ~ OpraHa TOCYJapCTBEHHOM BIACTM WM aKTa OpraHa MECTHOIO
camoymnpasieHus. CyneOHas MpakTUKa MO3BOJISET CENaTh BBIBOJ O TOM, YTO 3TO HE CaMbli
pacIpoCTpaHEHHBIX CpPeAM Tpak[JaH CIOCO0, OJHAKO €ro Hemb3s HeJooueHUTb. OH
npeAcTaBIsieT co0oil  TpeOoBaHME JMIlA, HANpaBIEHHOE Ha KOHCTaraluioo  (akra
MPUHAIEKHOCTH €My IpaBa Ha criopHoe MMyIecTBO [4]. CTOUT OTMETUTbH, YTO Yallle BCEro
TakoM Crmoco® Hucrosb3yeTcs B OoJblIe cTeneHH Kak (aKyJIbTaTUBHBIM, MOCKOJbKY He
MI03BOJISIET B ITOJIHOM MEpe OTCTOATH BCE MpaBa UCTIA U YIOBJIETBOPUTH €r0 UHTEPECHI.

Emeé oqun u3 cnoco6oB, Mob3yOIMUIiCS CIPOCOM Y JIMII, YbM IIpaBa Ha 3eMIII0 ObLIM
HapyllIeHbl, — Bo3MelleHne yobITkoB. CornacHo 3emensHoMY koniekcy Poccuiickoit denepannu
NpaBOHAPYIIUTENb 00513aH BO3MECTUThH YOBITKH B MOJHOM O00BEME, B TOM YHCIIE U YIYLICHHYIO
BBIFOJly, YTO TapaHTHpPYyeT MOJHYI0 3amuTy HucTua. OpHako HEOOXOAMMO OTMETUTb, YTO
CYIIECTBYIOT CiIyyaH, KOTJa (DMHAHCOBBIM acCleKT MPEJCTaBIACTCS CIIOKHBIM OLCHUTH
00BEKTUBHO. [l paspelieHns Takux CIOpOB NPUBJIEKAETCS KOMMCCHUS, KOTOpas OLIEHHBAET
pa3Mep yOBITKOB M TapaHTHUPYET 3alUTy IpaB UCTLA.

Henb3st He oOpaTtuTh BHUMaHHS HA TO, YTO B COBPEMEHHOM OOILECTBE JIMIA AaKTUBHO
npuberaloT K JOCYA€OHOMY YpPEryJIUpOBAaHHUIO CIIOPOB, BKJIIOYas Meaualuio. Takod Buj
YpEeryJupoBaHus CIOPOB HMMEET MHOIO TOJIOKUTENIBHBIX  COCTABIISIOLIMX:  CTOPOHBI
CaMOCTOSITENIbHO TPHUXOJAT K PEIICHUIO, TEM CaMbIM pa3rpykaro CyAeOHYIO CHUCTEMY JUIs
paspernienust uHbIX nen. Kpome Toro, Takoi crnoco® mo3BosiseT MUHUMH3HPOBATh (PMHAHCOBBIE
3aTparsl /1S 3alUThl CBOMX IIPaB.

Taxum 06pa3oM, HaMu ObUTH PACCMOTPEHBI OCHOBHBIE CIIOCOOBI 3AIUTHI IIPaB Ha 3EMITIO
U BBIJICTH UX TMOJOXUTEIbHbIE U OTpULaTeNIbHbIE CTOPOHBI. CTOUT CKa3aTh, YTO BCE CIOCOOBI
UMEIOT OJIHY €IUHYIO IeJib, OJHAKO MX HCHOJIb30BaHHE U 3((EKTUBHOCTh 3aBUCHT OT
VH/IMBUAYAIILHOTO CITyYasl.
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Tapumuaosa A.B., fixosiaes B.HU.
KwnimmniHbie npaBa HeCOBEPIIEHHOJETHUX: MPO0JIeMbI peaiu3anun

benecopoockuii nayuonanvHwlil uccie0o8amenbCKull YHusepcumen
(Poccust, Beneopoo)
doi: 10.18411/trnio-04-2025-157

AHHOTAIUSA

ABTOpaMH CTaThbU PACCMATPUBAETCSl BOMPOC PErYIMPOBAHMS PEATM3AMU KUIHMIIHBIX
IpaB HECOBEpIIeHHOIeTHNX. Ha OCHOBE aHAIM3UPYEMbIX 3aKOHO/ATENBHBIX aKTOB M MPAKTUKU
BBIJICJISTFOTCST IPOOJIEMBI, TPEOYIOIIHE PEIICHHUS ISl KOPPEKTHOM pean3aliy MpaBa Ha KUJIbE.
ABTOpBI TPUXOAST K BBIBOAY O HEOOXOIUMOCTH pPa3pabOTKH OoJjiee KOHKPETHOrO MOpsIKa
MIOJTyYEHUS! )KUJIbsI HECOBEPIIEHHOJICTHUMU.

KiroueBble c¢JjioBa: TpaBO Ha JKWIWIIE, TpaBa HECOBEPIICHHOJETHHX, IPOOIEMbI
peaM3aiy mpas, OPraHbl ONEKU U MOTICUNTENIbCTBA, KUIHMIIHOE TIPABO, CyAe0Has MPAKTHKA.

Abstract

The authors of the article consider the issue of regulating the realization of housing rights
of minors. Based on the analyzed legislative acts and practice, the problems that need to be
solved for the correct realization of the right to housing are highlighted. The authors conclude
that it is necessary to develop a more specific procedure for minors to obtain housing.

Keywords: the right to housing, the rights of minors, problems of realization of rights,
guardianship and guardianship authorities, housing law, judicial practice.

B Hacrosmiee Bpems HECOBEPILEHHOJETHHE, KaK OJHA W3 JOCTaTOYHO OOJIBIIMX
KaTeropuil rpakJaH, HYKIAIOTCSd B 3alllUT€ CO CTOPOHBI TOCYAapcTBa. OJTO MOJOKEHUE
HOJATBEPXKIAETCS TEM, UTO MOKa3aTeIN CTaTUCTUKHU MO PACTOPKEHUIO OPaKOB HE YMEHBIIIAIOTCS
y)K€ Ha NPOTSHKEHUM HECcKOoJbKHuX JieT. K ToMy ke, Helb3sl OCTaBUTh 0€3 BHUMAaHUS SIBIICHUE
CHPOTCTBA BBU/LY aKTyaJIbHBIX COLAIBbHBIX IPOOIIEM.

[IpaBo Ha Xwimnie U HEBO3MOXKHOCThb €r0 JIMIIEHUS, 3akperuiéHHoe Koncturynuei
Poccuiickoit deneparyu, sBIsSETCS OJHUM M3 Haubolee 3HAUYMMBIX, IOCKOJIBKY BOIPOC
npuoOpeTeHHss WM TOJIYYEHHUS OKWIbS BCErga SBJSIETCS AKTyalbHbIM M Ba)KHBIM.
HecoBepiieHHONETHHE OCOOEHHO YS3BUMBI NpoOjieMaM OOECHeueHusi 3TOro IpaBa BBUILY
HE3HaHUs 3aKOHOJAaTeNnbcTBA. Takoe »ke MHeHue BelpaxaerT Jlunapa I'mccoBHa lleproi,
ccbutasich Ha Jleknmapanuio npaB peO€HKa: «peOEHOK M3-3a ero (PU3NUECKOI U MICUXO0JIOTHYECKOM
HE3PEJIOCTH  HYXKJIaeTcs B  JIONOJHUTENIBHOM  OXpaHe M 3a0oTe», BBHUIY  YEro
HECOBEPLIEHHOJIETHUH MOJIEKUT JONOJHUTENIBHON 3aIUTE CO CTOPOHBI 3aKoHa [4, c. 93].

I'oBopst 0 3aKkOHOJATENBPHBIX Hayajax, CIEAYeT OTMETUThb, YTO >KWJIMIIHBIE IIpaBa
pErJIaMEeHTUPYIOTCSL OOJIBIINM TEePEYHEM HOPMATHBHBIX IPABOBBIX AKTOB: BBIIICYITOMSHYTHIE
Konctutymus Poccuiickoit ®enepaunu u Jexnapauus npaB pe6€Hka, a takxke ['paxnaHckuit
koznekc Poccuiickoit @enepauun, Xummmnaeli konekc Poccuniickoin ®enepanyu, CemenHbIN
kogekc Poccuiickoit @enepanny M 3aKOHOAATENBCTBOM PETMOHAIBHOIO, MYHHIIMIIAIBHOIO
ypoBHel. HopMBI JaHHBIX 3aKOHOAATENBHBIX aKTOB YCTaHABIMBAIOT FApaHTUU IIPEJOCTABICHUS
KUJIMIA OTJCNBbHBIM KAaTEropusiM Tpaxk[JaH, BKJIOYas HECOBEPIIEHHOJETHUX, OOIIme
MOJIOXKEHHS O IPUOOPETEHUHU U MTOJIb30BAaHUH >KMJIBIMHU TTIOMEIIEHUSIMH, 8 TAKXKE YCTAHABIHUBAIOT
MEPBI COLMAIBHON TOAJIEPKKH.
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HecMotps Ha Takoil OOMIMPHBIN MEpeUeHb 3aKOHOB, CYILECTBYIOT MOJIOKEHUS, KOTOPbIE
JEUCTBUTENIBHO TPeOYyIOT Oosiee noApoOHOro u3ydeHus. K TakoBbIM MOKHO OTHECTH:

. 3alUTy TpaB MpHU CAETKaxX ¢ kuwibeM (ctaths 292 I'pakgaHcKoro Kojekca
Poccwuiickoii denepanun);
. oOecrniedyeHune XuibeM JeTe-cupoT (ctatbs 8§ deaepanbHoro 3akoHa Ne 159-

@3 "O HONOJHUTENBHBIX FAPaHTHUSIX M0 COUUATBLHON MOAEPIKKE AETEH-CUPOT
1 JIeTeH, OCTABIIMXCsI O€3 ToNeYeHUs poauTencii'");

. COXpaHEHHE KWIUIIHBIX TPaB MpU pacTOP>KEHUH Opaka poauTenei (cTarhs 31
Kunumnoro konekca Poccuiickoit @enepatiyn).

PaccmorpuMm mepBblid  ciydall B pa3pe3e HaJIMuuA JOJM B OKWIOW KBapTUpE Y
HECOBEPLIEHHOJIETHET0. JIOCTaTOUHO 4acTO CEMbU IPUXOAST K TOMY, YTO BBHJY Pa3JIMYHBIX
COOBITHI, UM MPUXOJUTCS YBEJIMYMBATH WM YMEHBLIATH KUIYIO IUIOMIAAb. B coBpeMeHHOM
MHpE TPOIEeCcC KYIUIM-TIPOAAXXH KBApTHUPHI HE BBI3BIBACT OOJBIIMX CIOXKHOCTEW U MpoOieMm.
OpHako cuTyalusi U3MEHSIETCs, Korjia peOEHKY, He JOCTHTIIErO COBEPIICHHONICTHS, POAUTEIN
yXKE€ BBIISTWIM W OopOpMWIM IO B KBaptupe. IlpomaTe KBapTHpy C JOJei
HECOBEPIICHHOJIETHEr0 0e3 coryacusi OpraHoB orneku Henb3st [1]. Opranbl Omeku Takoe
paspelieHue JaroT TOJbKO €CIM IpU MpOJaXe OJHOMOMEHTHO IpHOOpeTaeTcs Apyras
JKUIITUIONIA b, B KOTOPOI JOJIM HECOBEPIIEHHOJIETHUX OyIyT HE MEHbIIE U HE JICHICBIIE, YeM B
nponasaemoit [5]. C ofHOM CTOPOHBI, 3TO MOJI0KEHUE UMEET MO3UTUBHBIN XapakTep, OCKOIbKY
TaKue OTPAaHUYCHUS JEHCTBUTENHHO 3aIIMIIAIOT MpaBa peOEHKA, KOTOPBI €€ B CHITy CBOETO
HEJIOCTATOYHOTO TICUXO(HU3UOIOTHIECKOTO Pa3BUTHUS €€ HE MOXKET NPUHUMATh M 03BYYMBATh
cBou pemieHust. C Ipyroil CTOPOHBI, CEMbH MPHU TAKHUX K€ BBOJHBIX, MOTYT IPUHSATH PEIICHHE O
[po/iaXkKe KBapTHUPHI M0/ BIUSHUEM JpYyrux odcroaTenscTB. Hampumep, HEOTIOKHBIE ITepee3]] B
JpYroii HaceNEHHBIN MyHKT, CTPaHy M UHBIE CUTYAIM{, BKIIIOYAIOIIUE TO3UTUBHOE BIUSHUE HA
HECOBEPLIEHHOJIETHET 0. 3aKOHO/IaTENb HE OTCTYMAET OT TOJIKYEMbBIX HOPM, B YEM U BBIpayKaeTcs
NPOTUBOPEUHE 3aLIUTHI IPaB PeOEHKA.

Cremyromum maromM Heo0XoJMMO 0OpaTUTh BHUMaHUE Ha BOIPOC 00ECTIEUEHHUS )KUITbEM
nereif-cupotr. Ilo poccuiickoMy 3aKOHOAATENbCTBY [JETH, OCTaBIIMecss 0Oe3 TIOMeYeHust
poauTeNel, UMEIOT IPaBO Ha MOJIYYEHHE KIIbs. DTO MOJI0KEHUE BBICTYIIAET HE TOJILKO MEPO
COLMAJIBHON TOJJIEPKKU, HO U OTpaXKaeT 3aKOHOJATENIbHOE 3aKPEIVIEHUE NpaB. X0 JACHCTBUI
Ipy peaju3allii JaHHOrO IpaBa HE SIBJSIETCS CIIOXKHBIM, MOCKOJIBKY TMpPEACTaBiIseT COOOM
HalMCaHWe W MOoJavy 3asBJICHM JIJIsl IOCTAHOBKHM HA YUY€T, KaK CaMHM HECOBEPILIEHHOJIETHUM.
OpHako yaiiie Bcero npo0sieMbl BO3HUKAIOT UMEHHO B IPOLIECCE €ro peanusaiuu. B peanbHOI
JKU3HU Y MHOTHX JIETEH-CHPOT I10CIIE€ X POACTBEHHHKOB MMEETCSI KHUJIOE TIOMEIEHUE WU €r0
4acTh, B KOTOPOM OHHM MOTYT BIOCJIEJICTBUU TpOxuBarh [2]. CTOUT OTMETUTh, YTO TIO
CTaTUCTUKE YacTO BCTPEUAIOTCS CIlydyau, KOTJAa >KWIbE, OCTaBIIMECS OT POJACTBEHHUKOB,
CTAaHOBUTCS HETPUTOJHBIM JIJISl JKWIbS WIM TOJBEpraeTcsi HMHbIM Bo3AeHcTBUAM. Taxoke
HEOOXOMMO CKa3aTh O TOM, YTO HPU OTCYTCTBUU TaKOBOTO JXHJIbsi HECOBEPILEHHOJETHHH
JIOJDKEH CTaTh B OYEpelb Ha €ro moiydeHue. B TakoM ciydae cymiecTByeT BEpOSTHOCTb TOTO,
YTO IO JOCTIKEHHIO CBOEH ouepeH, KHIbE yke nmeercs. TakuMm oOpa3oM, MOXHO CleNaTh
BBIBOJ O TOM, 4YTO TOCYJapCTBO MpeaycMaTpuUBaeT HOPMBI JUId  3allUThl  TpaB
HECOBEPILECHHOJETHUX, HO MEXaHM3M HX MWCIHOJHEHHs TpeOyeT AalbHEeHIIero M3ydeHus MU
YIy4IIEeHUsI.

Tpetuit cnyuaii — pacropskeHHe Opaka pPOIUTENSIMH HECOBEPIIEHHOJIETHETO.
3aKOHOJATENbHO YCTAHOBJIEHO, UYTO «B CIydYasX, KOIJIa POAWUTENM peOEHKa MPOKUBAIOT
pas3zienabHO, MECTO €0 JKUTENBCTBA YCTAaHABIUBAETCS COTTIAllIEHeM poauTeneil. Eciau xe takoro
COIJIAILIEHUs] HET, TO PELICHHE JaHHOTO BOMpoca OcTaercs 3a cyaom» [3]. besycioBHO cyx
BBIHOCHUT OTpENIEIEHHOE pEIIeHUE, HO TMpoOJieMa MOXKET 3aKII0uaThCsl B TMPENATCTBUU JUIS
MpOKMBaHUs peOEHKA HA ONMpPEeNEHHON TEPPUTOPUH BBUAY Pa3IMUYHBI B3AaUMOOTHOIICHUN C
OTpeNieNIEHHBIM ISl TPOKUBaHUs poaureneM. HecoBepieHHONETHUIT B cilydyae BBIHECEHUS
pELIEHNs CyJOM HUKaK HE MOXKET Ha HEro IMOBJIUATH, I03TOMY €0 JIMYHBIE NPEIIIOUYTEHUS HE
BCErJia MOTYT OBbITh YUTEHBI.
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IlonBons UTOrM BCEMy BBILLIECKa3aHHOMY, CJIEIYET CKa3aTb, YTO B HACTOSAIIEE BpEMs
CYIIECTBYET OOJIBIIOE KOJMYECTBO HOPM, KOTOPBIE PETYIUPYIOT BOINPOC peaTu3alHu
JKWINIIHBIX [IpaB HECOBEPUIEHHOJETHUMHU. OIHAKO IIPU paCCMOTPEHUH KOHKPETHBIX CUTYaIUi
C IIPUMEPAMHU CJIEAYET OTMETUTh, YTO MOT'YT BO3HUKATh CJIOKHOCTH UMEHHO B XOJI€ IOJTY4YEHUS
Kuibs. JlaHHbIE TPOOJNIEeMBI TPeOYIOT pEUICHUs] IOCPEICTBOM JOpaOOTKH IPOIETYpPHI
peanu3alid  IpaB:. yCTAaHOBJICHUEM YETKUX CpPOKOB, IIPENYCMOTPEHHE HCKIIOYEHUN H
NOCJIETYIOUINI KOHTPOJIb NOJIb30BAHUS KUIUIIIEM CO CTOPOHBI TOCYAAPCTBEHHBIX OPIaHOB.
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AHHOTAIUA

CraTbsi TIOCBAIIIEHA AaKTyaJlbHOW Tpo0JeMe peryJiupoBaHHs OTHOIICHUN MEXKIY
CylpyramMd B MEXKIyHapOJHOM 4YacCTHOM IIpaBe, B YaCTHOCTH, OpPaKOB, OCIIOKHEHHBIX
WHOCTPaHHBIM 2JIEMEHTOM. B ycloBHSX rnoOanu3aluy ¥ YBEIWYECHHUS YHUCIa OpakoB MEXKIY
rpaKaaHaMy Pa3HbIX TOCYAApCTB, BOMPOC O MPUMEHUMOM MpaBe K TaKUM Opakam MproOpeTaeT
0co0yI0 3HAUMMOCTh. B paboTe aBTOpamMH aHAIM3UPYIOTCS pa3lIUYHbIE AaCHEKThl JaHHOTO
BOIIPOCA, OT 3aKJIFOUCHUS Opaka JIo ero pacTOPKECHUSI.

KiroueBble ciioBa: ceMeliHble MPAaBOOTHOIEHHS, 3aKIOYEHHE Opaka, pacTOp:KeHHe
Opaka, peryIrpoBaHHe CEMEHHBIX MPABOOTHOIIECHUN, HHOCTPAHHBIN JIEMEHT, MEXKIyHAPOIHOE
YaCcTHOE IPaBo.

Abstract

The article is devoted to the urgent problem of regulating relations between spouses in
private international law, in particular, marriages complicated by a foreign element. In the
context of globalization and the increasing number of marriages between citizens of different
States, the question of the applicable law to such marriages is of particular importance. The
authors analyze various aspects of this issue, from marriage to its dissolution.

Keywords: family legal relations, marriage, dissolution of marriage, regulation of family
legal relations, foreign element, private international law.

OTHOWICHNST MEXIy CyNpyraMH B MEXIYHAPOJHOM YacTHOM IIpaBe IPEICTABIISIOT
co00i1 CIIOXKHYI0O U MHOTOACHEKTHYIO 00JIacTh, KOTOpas TpeOyeT BCEOOBEMITIONIETO U3yUYEHHUS.
CTONT OTMETUTbH, YTO B3AMMOOTHOIICHHUS CYNPYTrOB B IIEJIOM BKJIIOYAIOT B Ce0S JOCTATOYHO
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MHOTO BUJOB IOPHIMYECKH 3HAYMMBIX JEHCTBHI: 3aKiiodeHHe Opaka, pacTopskeHue Opaka,
paszies1 UMyLIECTBA MEX/1y CyIpyraMy M pas/ieJieHue UHbIX MpaB B Opake. OOpaTuM BHUMaHKE U
Ha TO, YTO TaKUE OTHOLICHHUS OTPAKAIOT pa3IUyMsl HAIMOHAJIBHBIX IIPABOBBIX CHUCTEM,
KYJIbTYPHBIX TPAJIULUI U PETUTHO3HBIX YOKICHUH.

Crnemyer oTMETHTH TOT (DAaKT, 4TO B HACTOSIIEE BPEMS CTPEMUTEIHHO YBEIUYUBACTCS
KOJIMYECTBO OPAKOB, B KOTOPBIX CYNPYIU SBIIAIOTCA TPaXIaHaMH PAa3IMUYHbIX FOCYAapCTB. DTO
OOBSACHSETCSI Pa3BUTHEM OOIIECTBEHHBIX CBSA3€H MEXY CTpaHAMH, a TaKXKe YKpEIJICHUEM
B3aMMOOTHOIIEHUA MEXIy HHMMH, YTO JEJIaeT pacCMaTpUBAEMyK0 TEMY JEHCTBUTEIIBLHO
aKTyaJbHOM. JlaHHOE MMOJIOKEHHE OTMEUAIOTCS M TEOPETHKaMH B CBOMX paborax: «CounansHas
cdepa OOIIECTBEHHOM »M3HU TaKXKe HAXOIMUTCS IOJ BIMSIHUEM YKa3aHHBIX OOIEMHUPOBBIX
TEHJIEHIMH, B CBA3M C YEM CEMEHHbIE IPAaBOOTHOLIECHUS, OCJIOKHEHHbIE HHOCTPAHHBIM
3JIEMEHTOM, CTAHOBSITCS OTHIOJb HE peakumm» [2, c. 183]. HeBO3MOXXHO HE COTJIacUThCS C
JTAHHBIM BBIBOJIOM, TTOCKOJIBKY YBeJH4YeHHE OpakoB B Poccuu, OCIOKHEHHBIX WHOCTPAHHBIM
3JIEMEHTOM, MOATBEPXKIAETCA CTATUCTUKON 3a mocieqHue versipe roaa [5]. C npubasieHneM
BBILLCYIIOMSHYTBIX OpakoB CTAaHOBUTCS BCE OOIIMPHEE CIHCOK BOIPOC, KAaCAIOLIMXCS
PEryJIMpoBaHusl OTHOLIEHUH MexIy cynpyramu. HauGonee akTyalbHbIM M BaKHBIM U3 HUX —
IIPaBO KAKOI'0 rOCyIapCTBO PACIPOCTPAHSAETCS Ha TaKue Opaku.

ITockonbKy OTHOLLIEHUS! CYHPYTOB BBICTPAUBAOTCSA HAa OCHOBE 3aKJIIOYEHHOTO Opaka, To
paccMOTpeHHEe BOIPOca CTOMT HayaTh C ONpEAETeHUs MOHATUA. B MeXIyHapoIHOM 4acTHOM
npaBe MojA OpakoM ciedyeT IOHMMAaTh CEMEHHYIO CBSI3b MEXAy JIIOAbMH, JOCTHIILIUMHU
OIIpeNIeNIEHHOI0 BO3PAcTa, perucTpupyemas, Kak IpaBuIo TOCYIapCTBOM, PEXKeE LIEPKOBbIO [4, C.
107]. To ecTh MOKHO CHIENATh BBIBOZ O TOM, YTO OpaK — 3TO B OOJIbIIEH CTEIEHH IOPUINIECKOE
ABJICHHUE, TaK KaK MMEHHO Takas MpoLeAypa HaJelseT IpakJaH ONpeIesIEHHBIMU IIpaBaMu U
oOs3aHHOCTSIMU. CrieyeT OTMETUTh, YTO Y)K€ Ha CTaJuM 3aKJIOYEeHUs Opaka BO3HUKAIOT
CIIOpHBIE CUTYAIIUH, TPEOYIOIINE ITPABOBOTO YPETrYINPOBAHHUSL.

Poccuiickoe 3akOHOIATENBCTBO IMpeaycMaTpuBacT HOpMbI B CeMEHHOM KOJEKCE M B
KoHBeHLIMM O MpaBOBOM MOMOIIM M IMPABOBBIX OTHOIIEHUSX MO TPa’KAAHCKUM, CEMEWHBIM U
YTOJIOBHBIM JielaM, KOTopble mpusHaioT B Poccuiickoit denepamyu Opaku, OCIOKHEHHBIE
MHOCTPAaHHBIM 53J€MEHTOM. V3 aHanM3a JaHHBIX HOPM CTAaHOBUTCSI IOHSATHO, 4TO Opakw,
KOTOpbIEe OBUIM 3aperMCTpUpPOBaHbl Ha TeppuTopuu Poccum perinamMeHTHUpyroTCst B OoJblIel
CTETIEHN POCCUICKOM 3aKOHOJATENbCTBOM, B OTJIMYME OT OpakoB, KOTOphle TrpaxaaHe PD
3aKJII0YAl0T Ha TEPPUTOPUM HMHOCTPAHHOIO TrocyaapcTBa. Takum o0pa3oM, MOXKHO CAENaTh
BBIBOJ[, YTO CYILECTBYET MPHOPUTET 3aKOHOJATENbCTBA: HA TEPPUTOPHM KAKOIO TOCyIapcTBa
HPOUCXOJUT 3aKJIIOUeHHEe OpayHOro CO03a, M0 3aKOHAM TOM FOPUCIUKIMU U OyJeT 3aKIroueH
Opak [1]. /lanHbIi mnpHOpPUTET TMO3BOJSET OAHOMY M3 CYIPYrOB OTXOAUTH OT HOPM
3aKOHOJATENbCTBA: HAIPUMEp, IpU 3arpere MHOroxEHcTBa B Poccun, rpaxnanka PO moxer
CTaTh BTOPOM WJIM TPETbEW Cympyroul rpaxaaHvHa MpaHa, y3akOHMB CBOM OTHOLIEHHUS Ha
TEPPUTOPUH FOCYJAPCTBA CYIIPYTa.

K coxxanenuto, HecMOTpsi Ha OOJIBIIIOE KOJMYECTBO 3aKII0YaEMbIX OpakoB, HE BCE OHU
coxpaHsitoTca. PacropskeHune Opaka CTajlo yxXe JOCTaTOYHO OOBIICHHOW MpoLeaypold B
COBpPEMEHHOM Mupe: eciu 10 XX Beka TpeOoBaoCch HATMUUE ONPENEIEHHBIX 00CTOATENBCTB, TO
ceiiuac OTCYTCTBYIOT OIpPaHMUYEHHMS 110 PA3BOAAM, IOITOMY JaHHOMY IOPHIANYECKOMY ACHCTBUIO
TaKXe He0OXOIMMO yAETUTh BHUMaHUE.

[Ton pactopkenrem Opaka MPUHSATO TMOHUMATH MpeKpalieHne Opaka mpu >KU3HU 000MX
CYNpYroB, a TaKXke IOPUIMYECKHH aKT, MpeKpalaloumii Ha Oyaymiee BpeMsl IpaBOBbIE
OTHOIIIEHHS MEXIy CYNpyraMy C COOTBETCTBYIOIIMMH MPABOBBIMHU MOCIEICTBUSMU JJIs1 000MX
cynpyroB. B coOTBETCTBUM € POCCHHCKHUM 3aKOHOJATENLCTBOM, a HMMEHHO c¢ CemelHbIM
KozekcoM Poccuiickoit ®Demeparyin  pacTopKeHHEe Opaka BO3MOXHO B CyIeOHOM M BO
BHecyneOHOM rmopsinkax (B opranax 3AI'C). Haumbonmee mnpocToii M YacTeliii cmocod
npekparieHus Opaka — pacTop>keHHe 1Mo 00oroaHoMy cornacuio B opranax 3AI'C. Oxnako npu
HAJIMYUK 00CTOSATENBCTB, NPEMSATCTBYIOINX YIPOIIEHHON MpoLEeaAype, a UMEHHO: €CIIU Y Haphbl

€CTb HECOBEpIIEHHOJETHUE JETH, HUMYIIECTBEHHbIC MPUTA3aHUS, KTO-TO U3 CYNPYroB HE
corjlaceH Ha pa3Bojl, HEOOXOAUMO MPHOETHYTH K Cy/1eOHOM Mporeaype.
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3akoHomarenbcTBO Pecrybmuku bemapych comumapHO ¢ 3akOHOJATENLCTBOM Poccuu B
BOIMPOCE PacTOpKEeHUsI Opaka, OHAKO IPYrue CTpaHbl, Hanpumep, OpaHius mperycMaTpuBacT
BO3MO>XHOCTh PacTOp>KE€HUs Opaka TOJIBKO Yepe3 CyJl U C TIOMOIIIBIO aJIBOKATOB.

PaccMoTpuM HOpPMBI POCCHICKOTO TpaBa, PErJIAMEHTUPYIOIINE PACTOP)KEHHE OpayHbIX
OTHOILIEHUH, OCIOKHEHHBIX MHOCTPAHHBIM 3JieMeHTOM. CemelHblii kKojekc PO ycraHaBivBaer,
4yTO Ha TeppuTopuu Poccuu pa3Bojl MPOUCXOAUT TOJBKO MO MpaBHJIaM TOJIBKO IO IpaBHIIaM
HAIMOHAJIBLHOTO 3aKOHOAATENbCTBA. CTOUT OTMETHUTH, 4TO rpaxaaHud Pd, He npokuBaromumit
Ha TEPPUTOPUM TOCYAAPCTBA, MOXKET TaKXKE PACTOPrHYTh OpaTh Ha OOLIMX OCHOBAaHUAX B
Poccuu. Heo6xomumo onupathes M Ha ABYXCTOPOHHUE coruiamieHus mexay Poccueil u apyrumu
rocyiapcTBaMu — MpH HAIMYUHU TaKOBOTO COTJIAILIEHUS BOIPOCHI Pa3BOJia pa3pelialoTcs Ha €ro
ocHoBe. OHaKO 10 00IIeMy MPaBUITy B OCHOBE PETYJIMPOBAHUS, KaK MPABUIIO, JICKUT MPUHIIUATT
TEPPUTOPUATILHOCTH: OpauHble OTHOLICHUS MOAYMHSIOTCS 3aKOHOAATENIBLCTBY TOM CTpaHbl, Ha
TEPPUTOPUH KOTOPOM OHM OBLIH 3aKiroueHsl |3, c. 180].

Takum 00pa3oMm, IMOIBONS WTOTM BCEMY BBIINIECKa3aHHOMY, HYXHO OTMETHUTh, YTO
BONPOC PEryJIMPOBAHUS OTHOIICHUN MEXKIY CYNpyraMyd B MEXKIYHAPOJIHOM YaCTHOM IpaBe HE
MOJUYUHSETCA €JUHOMY IMpaBUily. B poccHiICKOM 3aKOHOAATENBCTBE, B OTIUYHUE OT HEKOTOPBIX
JPYTUX CTpaH, IPOCIEKUBACTCA IPUOPUTET 3aKOHOJATENbCTBA CTPAaHbl, HA TEPPUTOPUU
KOTOPOH OBbLI 3aKiIOYCH Opak. ITO TO3BOJISICT YYUTHIBATH CIICIU(PHUKY MPABOBOIO PEKHMA
3aKIIFOYCHUST OpaKkoB B pa3HBIX CTpaHaX, HO OJHOBPEMEHHO MOJKET CO3/1aBaTh IPABOBHIC
KOJUIU3UU.

Pactopxenne Opaka, Kak emle OJWH CYIIECTBEHHBIH acHeKT CeMEeHbIX
MIPABOOTHOIICHUH, TaK)Ke UMEET CIelU(PUISCKHe OCOOCHHOCTH B MEXKIYHAPOJHOM YaCTHOM
npase. Poccuiickoe 3aKOHOIATEIhCTBO, B COOTBETCTBUU C IMPHUHIIUIIOM TEPPUTOPHAILHOCTH,
MPEUMYILECTBEHHO MPUMEHSET NpPaBUjia CBOEH FOPUCAUKIMUM Ul Pa3BO/a, 3aKIFOYEHHOIO Ha
tepputopun Poccun. OgHako, CylIECTBYIOT U UCKIIOYEHHUS, CBSI3aHHBIE C MEXKIYyHApPOIHBIMU
COTVIAIICHUSIMA M OCOOBIME ciTydasMu. OTCyTCTBUE YHH(DHIIMPOBAHHBIX MPABUI PACTOPKCHUS
OpakoB B MEXKIYHAPOJHOM TIpaBE CO3JACT CJOKHOCTU JUIS peaju3all TpaB CYIpPYroB,
0COOEHHO B ciTy4ae MPOKUBAHUS B Pa3HBIX CTpaHaXx.
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AHHOTAIUSA

Craths OCBsIIIIEHA aHATTU3Y MPOOJIEM, CBSI3aHHBIX ¢ 00ECTIEUEHUEM JTOCTYITHOCTH KHITbS
B Poccun npu peanuszanuu KUIHIIHON MONMUTUKA. PaccMaTpuBaoTCsi OCHOBHBIE MPEMSITCTBUSA, C
KOTOPBIMU CTaJKUBAIOTCS KAaK TOCYJAPCTBEHHBIC OPraHbl, TaK M TPaKIaHE TPU ITOMBITKAX
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YAYYIIUTH YCIOBHS MPOXKUBAHUS M OTMEYAIOTCS (PaKTOPBI, KOTOPhIE BIMSIOT HA JOCTYIHOCTb
HKHIIBSL.

KiroueBble ¢JjI0Ba: JIOCTYIIHOCTb JKWJIbsS, JKWIMIIHAS ITOJIMTUKA, SKOHOMHUYECKUE
YCIOBHs, POCT II€H Ha HEIBWKMMOCTb, YPOBEHb JOXOJOB, HpOOJIEMBbl pealn3aluy,
roCyJapCTBEHHbIE OPTraHbl, COLIMAIbHBIE ITPYIIIBL.

Abstract

The article is devoted to the analysis of the problems related to housing affordability in
Russia in the implementation of housing policy. It examines the main obstacles faced by both
government agencies and citizens when trying to improve living conditions and highlights the
factors that affect housing affordability.

Keywords: housing affordability, housing policy, economic conditions, rising real estate
prices, income level, sales problems, government agencies, social groups.

OnHOM W3 KIIIOYEBBIX 3ajjad TOCYJAapCTBEHHOM IOJUTHKHU SIBIIETCS oOOecreyeHue
IpaXAaH JIOCTYHHOCTBIO >KWibsi. Mbl IHOHMMaeM, 4YTO B YCIOBHUSAX pOCTa HaceJeHus,
ypOaHH3aMK M SKOHOMHUYECKHX BBI30BOB PACCMATPUBACMBIH BOIPOC MPHOOPETAET OCOOYIO
aKTyaJIbHOCTh, IO3TOMY CYIIECTBYIOIIAS COLMalIbHAs M SKOHOMUYECKas IOJUTUKA HMEeT
paccMOTpEHHBIE 1asiee 3aaaqH.

IlepBoii oTMETHM 331ady 110 00ECIIEYEHHIO I'PakAaH BO3MOXKHOCTBIO IPUOOPETEHUS UIH
ApCHABI XUJIbsA, KOTOPOC COOTBETCTBOBAJIO OBl UX HOTpC6HOCT$IM, C YUCTOM YPOBHA OJOXOOAOB U
JOCTYIIHBIX COLMANBHBIX rapaHTHil. Pemenue 3Toi 3amaun Oyner TpeOOBaTh KOMILIEKCHOIO
MOJIXO0/[a, BKJIFOYAIOIIETO peai3alii0 Mep Kak Ha YpPOBHE TOCYNApCTBa, TaK M YaCTHOTO
cekropa. B CBA3M ¢ 3TUM MOXXHO BBIACIUTH CIIEAYIOLIME OCHOBHBIE, KOTOPBHIE HIPAIOT
PCHIAOITYIO POJIb B TOBBIICHUHN JOCTYITHOCTH KUJIbS.

HauHneM ¢ co31anMs JOCTYITHOTO PhIHKA JKUJIbS,, KOTOPBIN B CBOIO OYepeb MOSBISIETCS B
CBSI3M CO CTapTOM MAacIUTaOHOIO CTPOUTENIbCTBA HOBBIX OOBEKTOB HEIBMXKMMOCTU. byzaer
BOXHBIM, YTOObI 3TH OOBEKTHl COOTBETCTBOBAIM COBPEMEHHBIM CTaHJapTaM KaudecTBa,
9HEprod(HEKTUBHOCTH H IKOJOrHueckoi Oe3omacHoct [1; c¢. 63]. OmHako KIHOYEBBIM
acrieKTOM Bce paBHO OyAeT OcCTaBaTbCsl LIEHOBas JOCTYIHOCTb, a JJISI 3TOTrO MOSBISIETCA
HEOOXOJMMOCTh B CTUMYJHPOBAaHHH JICBEIIONIEPOB K peaT3aliy MPOEKTOB IKOHOM-KIIacca,
Yero B CBOIO OYepeb MOYKHO JJOCTUTHYTh IPU MOMOIIM HAJIOTOBBIX JIBIOT, CYOCHAMI U APYTUX
(MHAHCOBBIX HHCTPYMEHTOB.

Kpome Toro, He ciemyeT 3a0bIBaTh PO BaXKHOCTh AUBEPCU(PUKALIMN KIWIIMIIHOTO (PoH[a.
TaK, IMOMHMO CTPOUTECIILCTBA KBAPTHUP B MHOT'OKBAPTUPHBIX JOMaX, CICAYCT YACIATH BHUMAHUC
U Pa3BUTHIO CaMOTO WHIMBHJYAJIbHOTO MKWJIMIIHOTO CTPOUTENBCTBA, a OCOOEHHO B TeX
PEruoHax, rA€ IIJIOTHOCTb HACCJICHUA 110 CGFOI[H?IHIHI/Iﬁ JAC€Hb SBIISACTCA HU3KOM. I[aHHOC
pelIeHre MO3BOJIUT HE TOJBKO YIAOBJIETBOPUTH MOTPEOHOCTH PA3NIMYHBIX KaTErOpHi IpaskiaH,
HO M CHU3UTH HAarpy3Ky Ha TOPOACKYIO HHPPACTPYKTYPY.

Ha mnpakTuke cocTOATETbHOCTh PHIHKA MOXKHO ONpPENeNUTh UCXOIs U3 KoddduimenTa
JOCTYITHOTO XWibsi. B benropone ecTtb BO3MOXKHOCTh IMPOCIETUTh CHTYAIHIO CIEIYIOIIAM
obpazom: ¢ 2020-ro roma mo 2023-ro ko3ddummeHt Bozpoc ¢ 2,9 mpoueHtoB 1o 3,1 [2].
BeccnopHo CJICAYCT IIOHUMMAaTb, 4YTO Ha IaHHBIC III/I(l)pI)I BJIMACT B TOM 4YHCJIE HE TOJIBKO
HKOHOMHUECKas, HO ¥ MOJIMTUYECKAst CUTYaIUs PEeruoHa.

B 2023 roay B Poccun 1 G0IbIIMHCTBE PETMOHOB HAOI0AaeTCsl HEOOBIIOE YITyqIleHHE
JOCTYITHOCTH JKWJIbsl. DTO CBA3aHO C TE€M, YTO LIEHBI HA XUJIbE POCIN MEAJICHHEE, YeM JTOXO/IbI
HaCCJICHUA, HO HECMOTPA HA 3TO, IJId MHOIUMX I'paXXJIaH ITOKYIIKa W ap€HJa XWJIbA OCTACTCA
BCE PAaBHO OCTAeTCsl HEJOCTYIHOW 0€3 rocylapCTBEHHOM MOIJIEPKKU. B 3TOM CBSA3M BaXHYIO
POJIb UTPAIOT CIIETYIOIIHE TIPOTPAMMBI:

1) CyOcumum Ha OIUIaTy KWIbsi U KOMMYHAIBHBIX yciyr. brmaromapst naHHOM
BO3MOXKHOCTH TI'pakiaHe, MMEIOIIUE NIPABO HA COLMANIbHBIC BBIIJIATHI, MOTYT
oJjiy4darb CY6CI/II[I/II/I Ha OIUIATy KUJIOTO MOMCIICHUA U KOMMYHAJIIbHBIX YCIIYT.
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Hanpumep, B suBape 2025 roga Ha JMIEBBIE cueTa MojiydaTeneil Obun
3a4UCIIEHbl CYOCHMH, YTO yXK€e IIOMOraeT oOJIeryuTh (PUHAHCOBYIO HArpy3Ky
Ha CEMBH C HU3KUM JIOXOZO0M.

2)  PerwonHanbHbIi MaTepHHCKUI (ceMeiinblii) kamuTan. Ha npumepe benropona
B 2025 romy pa3mep 3TOM MHOIJEPKKH cocTaBisier 94 555 pyOnei, urto
3a(PMKCUPOBAHO Ha OHULIUAIBHOM CaliTe MUHUCTEPCTBA COLMATIBHON 3aLIUThI
HacelmeHWs W Tpyda bemropoackoit  obmactu.  JlaHHBIE — cpencTBa
IIPEAOCTABIIAETCS BO3MOMKHBIM MCIOJIB30BATh HA YIYYLIEHUE >KUJIUIIHBIX
YCJIOBUM, YTO MOXKHO PAaCLEHHMBATh KaK 3HAYUTEJIbHYIO IIOMOILb JUIsl CEMEN C
JEThMU.

3) KommeHcamuu pacxofoB Ha JKWIbE. OTa BO3MOXKHOCTH XapaKTepHa IJIst
OTAENbHBIX KaTeropuil TrpakJaH, TaKUX Kak BeTEepaHbl, WHBAIMIBI U
MHOTOJIETHBIE CEMbH. {11 HUX IPEeayCMOTPEHbl KOMIIEHCAMM PacXol0B Ha
OIUIaTy >KWJbS B TpenesiaX COLMaIbHOW HOPMBI (YaCTUYHOE BO3MEILCHHE
pacxo0B Ha KOMMYHAJIbHBIE YCIIYTH U T.I1.).

IIpaBga BaXHBIM HE CMOTPs Ha CYIIECTBEHHYIO IIOMOLIb IpPH IPEIOCTAaBIECHUU
(MHAHCOBBIX CPEACTB, OyIyT OCTaBaThCS CHOCOOBI IO Pa3padOTKEe MEXaHM3MOB KOHTPOJIS 3a €€
LIEJIEBBIM UCIIOIb30BaHUEM. [103TOMy Mbl HOHMMAaEM, YTO 3eMeJIbHBII BOIIPOC SBJIETCS OJHUM
U3 KIIOYEBBIX (DAKTOPOB, BIMSIOMIMX HA CTOMMOCTH KWJIbA. Tak, BBICOKAs II€HA 3eMENIbHBIX
YYacTKOB IOl CTPOMTENILCTBO 3a4acTyl0 M CTAHOBUTCS CEPbE3HBIM MPEMSATCTBUEM IS
peanu3anyy IpoeKTOB JOCTYITHOTO KUJIbSL.

Crnenyer OTMETHTh, YTO Ba)KHBIM HHCTPYMEHTOM SBIISICTCS BBIICJICHHUE 3E€MENbHBIX
YYacTKOB JJISl 3aCTPOMKHM I10 CHM)KEHHONM CTOMMOCTM WM Ha JbFOTHBIX YCIOBUSX JUIs
KOMITaHUHM, KOTOpBIE HAa JJAHHBI MOMEHT 3aHUMAIOTCSI CTPOUTEIBCTBOM COLMAIBHOTO JKUIIbsS U
KpOME TOro, HEOOXOJUMBIM SIBJISIETCS CaMO YIPOIIEHHWE IMPOLEAYyphl IO IOIYYEHUIO
paspelIeHnil Ha CTPOUTEIBCTBO U PEBU3HUI 32 HEUCIIOIB3YEMBIMHU 3€MEIBHBIMU YUYaCTKAMH.

He Mmenee 3nHaummoil OyAer sBisSeTCSl MHTErpalys HOBBIX JKUJIBIX PaliOHOB B YK€
CYIIECTBYIOILYIO0 MH(ppacTpykTypy. JlaHHble AeiCTBUS OyAyT BKJIIOUaTh CTPOMTENIBCTBO JAOPOT,
WH)KEHEPHBIX CETeH, MIKOJI M MEAWLUMHCKUX YYpeXKJIEHHH, TO ecTb TeX OOBEKTOB, 0e3
o0ecrieueHns: KOTOPBIX, KHIIbe MOXKET MOTEPSTh CBOIO MPUBJIEKATEIbHOCTD JUIsl OTEHIMATbHBIX
nokymnartesei [3; c. 4].

KunuiHas moauTHKa SIBASETCS OJHUM U3 KIIIOUEBBIX HAlpaBIEHUM rocynapcCTBEHHON
JESTEIbHOCTH, 3aTparuBarollMM HWHTEPEChl MWUTMOHOB rpaxaaH. OgHAako, HECMOTps Ha
HpeAlpUHUMAaeMble Mephbl, B 3TOW 00IaCTU COXPAHSIOTCS 3HAUUTEbHBIE TPYJHOCTH, KOTOpPbIE
NPENSATCTBYIOT JIOCTM)KEHUIO TOCTAaBJIEHHBIX Iieneil. PaccMoTpum OCHOBHBIE TpOOIEMBI, C
KOTOPBIMH CTAJIKMBACTCS peaTn3aliysl JKIWINIIHON MOIUTUKY B Poccuu.

Jlnist Toro 4roObl OLEeHUTh HEIP(HEKTUBHOCTD MPEANPUHUMAEMbIX MEp U MPENATCTBUN
IPH BBITOJIHEHUH 1eJIel, HYyXKHO BBIIEIUTD Psil IPOOJIEM 3TOMY COITYTCTBYIOIIHA.

becciopHo, omHOM M3 cambIX 0a30BBIX MPOOJEM, OCOOEHHO €CIM Mbl TOBOPHUM IIPO
KPYITHbIE METaloJIMChI, OCTaeTCsl MPOOJEeMBbl MO HEJOCTaTKy JIOCTYIMHOTO >KWIbsi. Bbicokue
U3JIEPKKH  CTPOUTENbCTBA, OIOpPOKpAaTHUECKUE Oapbepbl M OTPAaHUYEHHOCTh 3E€MEJIbHBIX
pPECYPCOB CYILECTBEHHO 3aMEUIAIOT TEMIIBI BBOJA HOBOIO JKWJIbS B OKCIUTyaTaluio. Mel
OCO3HaeM, 4TO B COOTBETCTBUU cO cTartbed 2 JKummmnoro konekca P®, [4] opranbl BimacTu
00s13aHbI CO3/IaBaTh YCJIOBMS IS CTPOMTENBCTBA JIOCTYIHOTO >KWJIbsl, OJHAKO Ha MpPaKTHKE
MOKHO BBIIEIUTh TPYIHOCTH B OTCYTCTBHM KOMIUIEKCHOTO IOJIXOAa K IUIAHUPOBAHUIO
TEPPUTOPUIl U B HEAOCTaTOYHOM 3()(HEKTUBHOCTH B3aMMOJAEHCTBUS MEXKIY pPa3IUUYHBIMU
ypoBHSIMHM BiacTH. Kpome TOro, K JOCTYIHOCTH >XHJIbsi MPUMBIKAET MpoOieMa BBICOKOM
CTOMMOCTH CTPOMTENBHBIX MAaTE€pUaoB U HHPPACTPYKTYPHBIX OOBEKTOB, YTO B CBOIO OYEpEh
YBEJIMYMBAET LIEHHl HAa CaMO JKWJIbE JIeNlasi €ro HEJOCTYNHBIM IS 3HAYUTENbHOM YacTH
HaceseHus. B pesynbrate Mbl BUMM, YTO MHOTUE IPaXkJaHE BBIHYX/IECHBI apeHI0BaTh JKUJIbE
WM UCKaTh OoJiee /IelIeBble BAPUAHTHI B YIAJICHHBIX paiioHax.
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Crenyromum cieayeT BBLACIUTH Psi MPOOIeM, KOTOpPBIE SBISIOTCS BaKHBIM YCIOBHEM
YCIECITHOW KWJIMITHON TOJIUTUKH. 3eMeIbHBIN KoJieke PD (cTarhst 7) 3aKperuisieT HMpUHITUIIBI
PaLMOHATIBHOTO ¥ A((PEKTUBHOTO UCTIOIB30BAHMS 36MJTH, UTO OTKPHIBACTCS HAa TIPAKTUKE COBCEM
MPOTUBOMNONOXKHBIM [5]. Hepenko MoxkHO HaOdIOAaTh Cilydad, KOTJa 3€MENIbHBIE YYaCTKU
UCTIONB3YIOTCS HE 10 HA3HAYEHHWIO WM CTAHOBATCS OOBEKTAMM CHEKYISIHMHA, YTO B CBOIO
ouepesib OISATh BBIBOJAUT HA MPOOJIEMY pOCTa LIEH Ha 3eMJII0 U, KaK CJIEACTBUE, K YAOPOKaHUIO
xmibs. K ToMy >ke, HexBaTka HHXXCHEPHOM M COLMAJIbHOW HH(PACTPYKTYpHl Ha HOBBIX
y4yacTKax 3aTpy[qHSeT UX OCBOEHHE, TO €CTh Mbl HaOJIO/[aeM MOSBJICHUE 3aMKHYTOTO Kpyra:
3eMJISL €CTh, HO OHA HE HCIOJIb3YeTCs 3PEKTUBHO U3-32 OTCYTCTBUS YCIIOBHUI ISl €€ OCBOCHHUSL.

YnoMuHaeMble BBIIIE MEpbl COLMAIbHOM MOJIepKKU 3adukcupoBaHHbie B CeMeliHOM
konekce PO (mynkr 2 crateu 54, ctaths 65 um craths 60) MOAYEPKHUBAIOT HEOOXOAUMOCTH
3al0UTHl MPaB CEMbH, BKJIOYas MpaBo Ha uibe [6]. IlpaBma mporpammbl NnpenocTaBiIeHUs
MaTepUHCKOTO KaluTajia WM CyOCHINI Ha MITOTEKY 3a4acTyI0 OKa3bIBAIOTCS HEJIOCTATOUYHBIMU
JUISL CEMEH C HU3KUM YPOBHEM J10X0/a, KPOME TOr'0, MOXKHO IIPOCIIEUTh, YTO KECTKUE KPUTEPUU
0TOOpa YYaCTHHMKOB TakKMX IPOrpaMM CO3/AI0T OrpaHUYEHHs] B MX JOCTYMHOCTH. JlaHHBIN
ciydail 0cOOGHHO aKTyaleH JUIsi MHOTOJIETHBIX CEME M MOJIOJBIX CHEIMATUCTOB, Y KOTOPBIX
HET JIOCTATOYHbIX HAKOIUIEHWH [yl NEPBOHAYAIBLHOIO B3HOCA IO WIIOTEKE WM JUISl APYTHX
KPYIIHBIX PACXOJIOB.

OnHOM U3 TIaBHBIX MPUYMH 3aMEUICHUS TEMIIOB KWJIMIIHOTO CTPOUTENbCTBA ABISETCS
CJIIOHOCTh U JUIMTEIBHOCTh MPOLEAYP, CBSI3aHHBIX C BBIICJICHUEM 3€MENbHBIX Y4YacTKOB. B
pamkax 3emenbHOro kojaekca P®, B uwactHoctu crarbu 39.18, mpeaycMOTpeHBI MEXaHU3MBI
MIPEIOCTABICHUST 3€MeNb ISl SKWIMILIHOIO CTpouTenbeTBa. [Ipu mocTyrieHuu 3asBIEHUS
rpaXkJlaHMHA O IPEABAPUTEIBHOM COIJIACOBAaHUHU IPENOCTABIICHUS 3€MENIbHOIO y4acTKa MM O
NPEeIOCTaBIEHUH  y4yacTKa  JJIi ~ WHOUMBUAYAIBHOIO  JKWIMLIHOIO  CTPOUTENBCTBA
YIIOJIHOMOYEHHBI OpraH B CPOK, HE IPEBBILIAIOIIMNA JBaALATH JHEH C JaThl MOCTYILJICHUS
3asBJICHNS, COBEPIIAET OJHO U3 CIEAYIOIINX JEHCTBUN:

OOecrieunBaeT OMyOJMKOBAaHHE W3BEIIEHUS O MPEIOCTaBICHUH 3€MEIbHOIO
y4JacTKa JJIsl yKa3aHHBIX 1IN 110 MECTY HaXO)KJICHUS yJacTKa U pa3MeIacT
U3BEIICHHE Ha OQHIMAIbHOM caiTe, a Takke Ha O(QUIMAIBLHOM caiiTte
YIIOJIHOMOYEHHOTO OpraHa B MUHTEPHETE.

2. llpuHumaer pemeHue 00 OTKa3e B MPEIBAPUTENIBHOM  COIVIACOBAaHUHU
NPEAOCTaBIICHNUs] 3€MENIbHOTO YJacTKa MM 00 OTKa3e B IPeJOCTaBIECHHU
3€MEJBHOrO y4acTKa.

OpHako Ha MpakKTHKE MPOIIECC YAaCTO COMPOBOXKIIAETCS OIOpOKpaTUYECKUMHU Oapbepamu
Y 3aTATMBAETCS HA JUINTEIIBHOE BPEMSL.

Takum 06pa3zom, AeATETBHOCTh 110 00ECTIEYEHHIO JOCTYITHOTO JKMIIbSI OCTAETCsl OHON U3
KJIFOUEBBIX 3a/1a4 COLMAIbHON MOJUTUKU U TpeOyeT KOMILIEKCHOTO MOAX0/Ia U COTIaCOBAHHBIX
JIEHCTBHUI CO CTOPOHBI TOCY/IapCTBa, OM3HECA W OOIIECTBA, BEAb TOJBKO CUCTEMHBIN MOJIXOA U
y4eT peaJbHbIX MOTPEeOHOCTeW TpakJaH MO3BOIUT obecrieunTh 3(deKTHBHOE pelieHne
YKWJIMIIIHOTO BOIIPOCA U YIYYIIUTh Ka4eCTBO KU3HU HACETICHUS.
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AHHOTAIUSA

CraThst COAEPKUT B ceOe aHAITM3 OCOOCHHOCTEH TpoIiiecca U(PPOBU3ANNHN aBOKATCKON
nesitenibHOCTH B Poccuiickoit @enepaunn. ABTOpaMy aHATU3UPYETCS HOPMATUBHO-TIPaBOBAS
0aza mudpoBU3aK, ONPEACTSIOTCS MPEUMYIIECTBA M HEMOCTATKH AaHHOTO mpoiecca. Ocoboe
BHUMAaHHE YJIENAETCsl XapakTepUCTUKE KaKIOM W3 BBIABICHHBIX MpobieM. B 3akimouenuun
HUCCJICA0BaHUA (bOpMy.]'II/Ip}IIOTC}I BbIBO/IbI, HAIIPABJICHHBIC Ha OIPCACICHHUC TICPCIICKTHB
UG poBU3aIMY a/IBOKaTypsl B Poccum.

KiaroueBble cjoBa: anBoKarypa, aJBOKaTCKas JICATENLHOCTh, MH(pOBU3AIUS,
U(PPOBBIEC TEXHOIOTHH, HHTEPHET.

Abstract

The article contains an analysis of the features of the process of digitalization of
advocacy in the Russian Federation. The authors analyze the regulatory framework for
digitalization, identify the advantages and disadvantages of this process. Particular attention is
paid to the characteristics of each of the identified problems. In conclusion, the study formulates
findings aimed at determining the prospects for the digitalization of advocacy in Russia.

Keywords: advocacy, advocacy, digitalization, digital technologies, Internet.

B nocnenHue HECKONBKO AECATUIIETUI BO BCEM MUPE aKTUBHO Pa3BUBAIOTCS LU(PPOBbIE
TEXHOJIOTHH. JIaHHBII MTpoIecC OKa3bIBAET CBOE HEITOCPEICTBEHHOE BIMSHUE HA OOJIBIIYIO YacTh
obuacteil yenoBeueckoil xku3HenesTenbHOoCTH. OTeuecTBEHHAs afiBOKaTypa TaKkKe MoJBep KeHa
aKTUBHOM IM(pPOBU3ALIMU, YTO CYHIECTBEHHO BIMSET Ha 3()QPEKTUBHOCTH aJBOKATCKON
JIeATeNIbHOCTH, a TaKKe pPacIIUpseT BO3MOXKHOCTU 10 BBINOJIHEHHIO (DYHKIMH, KOTOpBIE
BO3JIO’KEHBI Ha a/IBOKATOB.

[Ipexxne yeM HauaTh pacCMOTpPEHHE 3asBIEHHOTO B TeMe paldoThl BOMpOca, CIEIyeT
OFOBOPUTBCSI O TOM, 4YTO Ha YpoBHe JeWctByroniero B Poccuiickont ®enepanuun
3aKOHO/IaTEIbCTBA OTCYTCTBYIOT HOPMBI, KOTOpBIE Obl HAIIPSIMYIO COZAEp KAl B ce0e yKa3aHue
Ha HE0OXOAMMOCTh MCIIONIb30BaHUs IIU(PPOBBIX TEXHOIOTUHN B IEATEILHOCTH a/IBOKAaTOB. B ToXe
BpeMsi, NIPABO a/IBOKATOB Ha MPHUMEHEHHE IU(POBBIX TEXHOJOTHH HAaXOIUT CBOE OTPAXKECHHUE B
OT/ICJIbHBIX HOPMATHMBHO-TIPABOBBIX akTaX. Tak, crated 35 I'pakmaHCKOro mpoueccyabHOTO
konekca Poccuiickoit denepauuu MpsMo ONpesesnser, YTo Mojadya JOKYMEHTOB B CyaeOHbIE
OpraHbl MOXET OBITh OCYILECTBJIEHA B JJIEKTPOHHOM (opmare, T.e. MOCPEICTBOM
UCTIONIb30BaHMs paHee 0003HaYeHHBIX TexHojoruil. [lockonbKy aaBokar o6iagaeT mpaBoM Ha
nojadyy B CyJ 3asBJIECHUI, XOJaTaliCTB M HMHBIX JOKYMEHTOB, Ha HEro JaHHOE IPaBO TaKXke
pacripoctpansiercs [1].

Cratbs 17 Konekca npodeccroHabHON STHKH a/IBOKaTa BKJIIOYAET B ce0sl yKa3aHUE Ha
TO, YTO a/JBOKAaThl OONAJaIOT MpaBOoM Ha MH(OpMHpoBaHME TpaxkaaH. JlaHHAas HOpMa TakKKe
OIpesiesIsieT KOHKPETHbIE TPeOOBaHMsI, KOTOPbIE MPEABSIBIAIOTCA K TAKOMY MH(OPMUPOBAHUIO.
Cpenu 0003HaYEHHBIX TpeOOBaHUN OTCYTCTBYET YKa3aHHE Ha TO, YTO IPEAOCTaBJICHUE
rpaxaaHaM HHQpOpMalMu 00 aJBOKaTe WM aJBOKAaTCKOM OOpa30BaHMM HE MOXKET OBITh
OCYILECTBJIEHO TpU TIOMOIIM HCHOJb30BaHUS LHU(MPPOBBIX TEXHOJOTUH, CJIEIOBATENbHO,
oOpaiteHre K HHPOPMAIMOHHO-TEIEKOMMYHUKAIIMOHHOHN ceTH «HTepHeT» U HHBIM HU(POBBIM
WHCTPYMEHTAaX B LIEJISIX HH)OPMUPOBAHUS SBISIETCS AOMYCTUMBIM [2].
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B Tpynax poccHiCKHX IOPUCTOB MOXKHO OOHApyXHTh MHOXKECTBO YKa3aHUH Ha TO,
KaKMMM MMEHHO IperMyllecTBaMU 00JagaeT HuQpoBu3alys aJBOKaTCKON aesTeabHOCTH. Tak,
AM. JlonroB yka3plBa€T Ha TO, YTO LU(POBBIE TEXHOJOTHUH CYIIECTBEHHBIM 00pa3omM
CKa3bIBAIOTCA HA ONTUMHU3ALMK paboyero nporecca, Tak Kak MHOXKECTBO PYTHMHHBIX 3ajad,
HarpuMep, OCYIIECTBICHUE IOUCKAa HMH(OPMAIMHM, CTAaHOBUTCS BO3MOXKHBIM pEIIUTH B
aBTOMAaTU3MPOBAHHOM nopsake [4, c. 39].

ILE. KopoTkoBa yTBEep>KIaeT, 4YTO HMCIOIL30BaHNE IMU(POBBIX TEXHOJIOTHI MO3BOJISET
3HAYUTEJIBHO IIOBBICUTH OIEPATUBHOCTh YCTAHOBJICHUS KOMMYHHUKALIMU MEXKIY aJBOKAaTOM U
JIOBEPEHHBIM JIUIIOM. Tak, HMCIOJb30BaHME COLMAIBHBIX CETeH O00eCreurMBAaET BO3MOXHOCTh
oOMeHa COOOILEHUAMH U3 JIF000I TOUKH MHUpA, YTO UCKIIFOYAeT HEOOXOIMMOCTh YaCThIX OUHBIX
BCTpey, TpeOyIOLIMX BPEMEHHBIX U MHBIX 3aTpar [5, c. 195].

A.C. CoBeTkuHa 3asBJISI€T O 3HAYUTEIBHOM YIIPOILLEHNH JIOKYMEHTOO00POTa B YCIOBUSX
1 poBU3aIH, BO3MOXHOCTH CO3AaHUS MH(GOPMAIIMOHHBIX 0a3 JaHHBIX U WHBIX PECYPCOB,
HO3BOJIAIOIIMX OOecrednTh OecIpensTCTBEHHBIN J0CTyN K MH(pOpMaluu, HEOOXOAUMOM s
3 PEKTUBHOTO BBIOJIHEHHS a/IBOKATOM BO3JIO’KEHHBIX Ha Hero ¢pyHKmi [8, c. 195].

Hecmotps Ha Bce mpeumyiectBa UHU(POBU3ALMM, JaHHBI Ipolecc Bce XKe
IIPOBOLIMPYET BO3HHMKHOBEHUE ONPEAEICHHBIX TPYIHOCTEH Ui agBokaroB. Tak, B KauecTBe
IIEPBOrO BbI30BA MOXKHO OO003HAYUTh HEOOXOAMMOCTb OOecredyeHHs aJBOKATCKOM TaiHBbI.
Hecmotpsa Ha To, uTO NaHHAs OOSI3aHHOCTh U paHEE 3aKpEeIUIIach 3a KaKIbIM aJBOKATOM,
CEeroflHA €€ WCIIOJIHEHHUE CTaHOBUTCS Bce Oojee CIOXKHOM 3amadell. Tak, HCIOIB30BaHME
COLMAJIbHBIX CETEH WM UHBIX CEPBUCOB JUIi OOMEHAa COOOLIEHUSMH, JOKYMEHTaMH U Ap.,
MOXET IPUBECTU K yTeUKe MH(POpMalMy, HAIPUMEp, €CIIM aKKAyHT aJBOKaTa UM €ro KIMEeHTa
OyzeT B3JIOMaH 3JI0yMBIIIJIEHHUKAaMH. B Takux cilyyasix 1OCTaTOYHO AMCKYCCUOHHBIM SIBIISIETCS
BOIIPOC O TOM, HECET JIM aJIBOKAT OTBETCTBEHHOCTH 3a [TOJJOOHBIE YTEUKH?

C oaHOI CTOPOHBI, a7IBOKAT MOXKET ObITh HEBUHOBEH B TOM, YTO yTEUKa MPOU30LLIA, K
IIPUMEDY, 10 NIPUUYUHE B3JI0Ma aKKayHTa B COLMAIBHOM CETH €ro KiaueHTa. C qpyroil CTOpOHBI,
caM (aKT HCHOJb30BAHUS HE3ALUIIEHHBIX WHCTPYMEHTOB IS KOMMYHHUKAIUM MOXKET
yKa3bplBaTh Ha TO, YTO a/JBOKAaT HEOPEKHO OTHECCS K HCIOJHEHUIO CBOEH 00sf3aHHOCTH IO
00eCIeYeHn o JOCTOBepHOCTH nHpopmanuu [7, c. 93].

Crenyromuil BbI30B CBSI3aH C BOSHUKHOBEHHEM TPYIHOCTEH MpU COOJIOAEHUU MPaBUII
pohecCHOHATIPHON 3TUKU B COIMAIBHBIX ceTsx. Tak, B 2022 romy AIBOKAaTCKOM ManaToi
ropoga MockBbl OBIJIO pacCMOTPEHO JBa J€ja, KaXJI0€ M3 KOTOPBIX ObUIO CBS3aHO C
MOBE/ICHUEM a/IBOKaTa B MH(OPMAIIMOHHO-TEJIEKOMMYHUKAIIMOHHOW cetn «VHTepHeT». B
IIEpBOM CJIydae, aJIBOKAT MCIHOJIb30BaJl OOCIIEHHYIO JIEKCHKY B KOMMEHTapHM, OCTaBUB €0 C
JMYHOM CTpaHUIlbl, HA KOTOpPOH uMenach WHQpOpMaLus O poAe €ro mNpoQecCHOHAIbHON
JesITeIbHOCTH U MecTe paboTel. Bo BTOpom ciiyuae, ajgBokaroM Obula ONMyOJIMKOBaHA
uH(poOpMals Ha NEPCOHATIBHOM CaifTe, KOTOpasi BBOJIUT B 3a0yXK/ICHUE IPaKIaH, TEM CaMbIM,
Hapyas npeanucanus Kogekca npodeccroHanbHOM 3TUKK ajiBokaTta [3].

C emie oJHUM BBI30BOM CTOJIKHYJHMCH a/BOKaThl, KOTOpblIE HE 00Ja/al0T HaBbIKAMU
paboTel ¢ 1MGPOBEIMU TexHONOTWsIMH. Kak mpaBuio, MOAOOHBIE MPOOIEMBI SIBISIOTCS
aKTyaJIbHBIMU JUI NPEACTABUTEIEH CTApIIEro IOKOJIEHUS, KOTOPbIE B IOBCEIHEBHOM >KU3HU
AaKTUBHO HE HCIOJB3YIOT coBpeMeHHble TexHoiornu. K.M. Jlu, ykasaBmmii Ha JIaHHYIO
npo0seMy, MPUAEPKUBAETCS MHEHMS, YTO €€ PELICHHE MOXKET ObIThb OCYIIECTBIEHO TOJBKO
MOCPEJICTBOM TOBBIILIEHNUS YPOBHSI KBATM(UKAIIMU OTJENIBHBIX aJBOKAaTOB B 00J1aCTH HU(POBBIX
TEXHOJIOTHi [6, c. 45].

Takum 00pa3oMm, B 3aKIIOYEHHMM MOXKHO CKa3aTb, YTO, HECMOTpPSI Ha CYIECTBEHHBIE
MIPEUMYIIECTBA HU(PPOBU3ALIMN aABOKATCKON JESITEIbHOCTH, TaHHBII MpoliecC MOBJEK 3a co00M
BO3HHMKHOBEHHE 11€JI0r0 KOMILIEKca TpyAHOCTel 1 mpobiieM. [1o HameMy MHEHUIO, HECMOTpSI Ha
HaJIMyhe TakuxX MpobieM, IM(poBU3aLMsA MO-TIPESKHEMY OCTaeTCs IEepCHEKTUBHBIM
HafpaBJIeHUEM pa3BUTHs OTEYECTBEHHOW aJBOKAaTyphl. B KauecTBe OJHOM U3 TJIaBHBIX
NEepCHeKTUB, caMo COOOH, cleayeT MpHU3HABaTh COBEPIICHCTBOBAHHE IMOAXOJIOB K
1 poBU3aIMH, KOTOPbIE MOTYT MO3BOJMTH JIMKBUAMPOBATH CYIIECTBYOIIME MpobieMsl. Ha
HAIll B3IV, aKTyalIbHBIM PEIICHUEM MPOOIEMHBIX aCTIEKTOB MOXET BBICTYITHUTB!

—  pa3paboTKa CHelUaTM3UPOBAHHBIX CHUCTEM, XapaKTEPU3YIOLIMXCS HAIMYHEM
BBICOKOTO YpOBHSI 0€30macHOCTH HH(pOpPMAIMK, KOTOphIe TMOAJEkAaT
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WCIIOJIb30BAHUIO JUISl YCTAHOBJICHUS KOMMYHMKAIMM MEXIy aJBOKATaMH,
aJIBOKaTaMy M KIMCHTaMH, a TaK)Ke WHBIMH CYOBEKTaMH, BOBJICUCHHBIMH B
a/IBOKATCKYIO JACSTEIbHOCTH;

— MOBBIIICHUE YPOBHS KBATH(DUKAIIUK a[BOKATOB, UX TIPABOBOTO BOCITUTAHUS, C
LIEbI0 HEJIOMYIIEHUsI BOSHUKHOBEHHSI CUTYAIUH, IIPU KOTOPBIX HAPYIIAIOTCS
STHYECKHE HOPMBI TOBEACHUS B HMH()OPMAIIMOHHO-TEICKOMMYHHKAIIMOHHOM
cetn «/HTEepHeT», a TaKXkKe pacIIUpPeHHs] MPAKTUKA HCHOJIb30BaHUS
U(POBBIX TEXHOJOTHIA B a/IBOKATCKOM IESITEIbHOCTH.

[Tomumo 53TOrO, Kak HaM NPEACTABIIAETCS, MEPCIEKTUBHBIM HANPABICHUEM TaKkKe
clelyeT NpU3HaBaTh MCIOJIb30BAaHHE TEXHOJIOTMM MCKYCCTBEHHOrO MHTEIUiekTa. Ha Texymmit
MOMEHT BPEMEHH OTCYTCTBYIOT TE€XHOJIOI'MH, KOTOPhIE MOTJIH Obl MPOU3BOAUTE O€301IMO0UHBIN
AQHAJIM3 AaKTOB JEWCTBYIOLIETO 3aKOHOAATEIbCTBA, C LEJBI0 ONEPATUBHOIO HAXOXKICHUS
MPaBUIBHOTO OTBETAa HAa TIOCTaBICHHBIM Bompoc. [IpencraBnsercs, yTo pa3paboTka TaKoH
TEXHOJIOTHM W €€ MHTEerpauusi B aJBOKaTypy, MOXKET CYIIECTBEHHbIM 00pa3oM CKazaThCsl Ha
ONTUMHU3ALNU ACSITEIbHOCTH aIBOKATOB.
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AHHOTAIIUA

B ycroBusix coBpeMeHHOW IM(PPOBHU3ALMHU KalacTpoBas CHCTEMA CTAJIKUBAETCS C
HEOOXOMMOCTBIO aJanTallii K HOBBIM TEXHOJOTHSM U TpeboBaHusM. lLlenpo maHHOTO
UCCIIIOBaHNsl SIBJISIETCS aHalM3 TMPOLIECCOB OCYIIECTBICHUS KaJacTpOBOIO y4yeTra U
pEerucTpalyy mpaB Ha 3eMII0 B KOHTEKCTE IM(POBU3AINK, a TAKXKE BBISIBICHHE KIFOUEBBIX
mpo0JieM W TIEPCIEKTHB pa3BUTHUS JNaHHOW cdeprl. B pabore mompoOHO paccMmaTpuBaroTCs
BHE/IPEHUE 3JICKTPOHHBIX CEPBHUCOB M aBTOMATHU3AIMs MPOIETYpP, KACAIOIUXCS KaJaacTPOBOTO
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yueTa, a Takke BIHsSHHE WX Ha 3(PQPEKTUBHOCT, W KAa4eCTBO OOCTY)KMBAaHUS TPaXIaH U
OpraHu3alUn.

KumioueBble ci10Ba: HEBUKUMOCTh, KaJIaCTPOBBIM y4E€T, pErucTpalys MpaB Ha 3eMIIIO,
yIIpaBlIeHUE 3eMENIbHBIMU pecypcamMu, HUPpoBHU3alIKsi, aBTOMAaTH3ALIHS.

Abstract

In the era of modern digitalization, the cadastral system faces the need to adapt to new
technologies and requirements. The aim of this study is to analyze the processes of cadastral
accounting and land rights registration in the context of digitalization, as well as to identify key
issues and prospects for the development of this field. The paper examines in detail the
implementation of electronic services and the automation of procedures related to cadastral
accounting, as well as their impact on the efficiency and quality of services provided to citizens
and organizations.

Keywords: real estate, cadastral accounting, land rights registration, land resource
management, digitalization, automation.

B Poccuiickoit ®enepanuu nporecc Npu3HaHus MpaBa COOCTBEHHOCTH Ha 3€MENbHBIE
YYacTKU U 00BEKThI HEIBUKUMOI'O MMYILECTBA TECHO COIPSIKEH C FOCYAapPCTBEHHON CHUCTEMOM
KaJaCTpOBOIO ydera, rae opranbl PocpeecTpa BBICTYNAIOT HEKMM «TapaHTOM» IIpaBa
COOCTBEHHOCTH Ha COOTBETCTBYIOIIEE UMYIIECTBO [1].

B mepuon ¢ 2017 nmo 2020 rr. cuctema Pocpeectpa moaBepriach CyleCTBEHHBIM
npeoOpa3oBaHMsAM,  KIIOYEBBIM  CpeAM  KOTOPbIX  cTajio  co3ganue  DenepanabHON
roCcyJapCTBEHHOM MH(OpPMAIMOHHOM cucTteMbl EnMHOrO  rocyaapcTBEHHOro — peecrpa
Henpmwxumoctd (OI'MC  EI'PH). Dto HOBOBBelEHHE 3HAYMTENBHO COKPATHIIO CPOKHU
perucTpanyy MnpaB HAa HEABMIKMMOCTb M BBIIOJHEHHUS KaxacTpoBoro ydera. Ilomumo 3rtoro,
HOPSIIOK TIPEJOCTABIEHHUs TOCYAApPCTBEHHBIX YCIYr B 3TOM cdepe Obul ympoleH 3a cuer
BHE/IPEHHUS MIEPEIOBBIX IUPPOBBIX TEXHOIOTUI M aBTOMATU3ALIUHU KaJaCTPOBBIX MPOLIECCOB.

C 2017 r. BHeOpeHHE COBPEMEHHBIX HH()OPMALMOHHBIX TEXHOJOTUH 3HAYMTEILHO
YCKOPUJIO TIPOLIECCHI MOCTAHOBKM OOBEKTOB HEABMKMMOCTH Ha Y4Y€T, CHATUS UX C y4eTa U
BHECCHUSI M3MEHEHUI B CBA3aHHBIE C HUMH CBEJCHHUA. Tenepp 3aMHTEPECOBAaHHBIE JIMLA —
¢usnueckue WiIM IOPUIUYECKHE — HMEIOT BO3MOXKHOCTb HAIpaBSATh MOJHBIA KOMIUIEKT
HEOOXOMMBIX JTOKYMEHTOB B YIOJHOMOUYEHHBIE OpraHbl B 3JIEKTpOHHOW (opme. braromaps
ATOMY, 3asBHUTEIb MOXET YIAICHHO I[I0/1aBaTh JOKYMEHTAlMI0, OINEpPaTUBHO BHOCUTh
KOPPEKTUPOBKA M JONOJHEHUS 0 3alpoCy COTPYIHUKOB PErHCTPAlMOHHBIX OpPraHOB, YTO
noBbIIIAET 3PPEKTUBHOCTH B3aUMOICHCTBHS MEX/Ty CTOpOHAMH Tiporiecca [2, ¢. 14-15].

IloaroToBka TEXHUYECKUX IUIAHOB 3E€MEJbHBIX YYAacTKOB, 3/1aHUM M IOMELICHUH,
BBINIOJIHSAEMAsl ~ aTTECTOBAHHBIMM  KaJaCTPOBBIMM ~ WMHJKEHEpAMH, TaKXKe  IpeTeprelia
dposuzanuio. Takke COBpeMEHHbIE TEXHOJIOTUH MTO3BOIMINA 3HAUUTEIBHO YCKOPUTh MPOLIEce
IUIAHOB MEXeBaHHs, OJaroaps aBTOMaTH3MPOBAHHOMY KOMITBIOTEPHOMY MOJETUPOBAHHUIO [3,
c. 55-56].

Kpome TOro, mosjoXuTenpHOE BIMSHHE HAa COBEPLICHCTBOBAHUE JAHHOM CHCTEMBI
OKaszano mnoamucaHHoe mnpezacenareneM IIpasutenscrtBa Poccuiickonn ®enepauuun  M.B.
MumnyctuasiM [loctanosnenue ot 10.10.2020 r. Ne 1646 o HOBOM moxo/€e K MU(PPOBU3AITUN
roCyJapCTBEHHBIX opraHoB [4]. B coorBerctBuM ¢ yka3zaHHbIM [locTaHOBIEHHEM, KaxI0€
BEJOMCTBO COBMECTHO C MUHHCTEPCTBOM LM(POBOrO pa3BUTHS, CBS3M M MAaCCOBBIX
KoMMyHuKanui Poccuiickoit denepanun pazpadarsiBaeT COOCTBEHHBIE MPOTPaMMBbI LIU(PPOBOA
Tpanchopmanuu. B dgactHocTH, DenepanbHO cimyxk00il TOCYIapcTBEHHOM pErHCTpalliH,
KajacTpa M KapTorpaduu Obla MOATOTOBIEHA KOHLENIMS LU(PPOBONA TpaHCPopMaluu Ha
nepuon  2021-2030 rr. Kak cooOmraercsi, OCHOBHas 3agada JaHHOW KOHIEHIMH —
«chopMupoBaTh €IMHYIO MH()OPMAIIMOHHO-TEXHOJIOTHYECKYIO UHPPaACTPYKTYpY,
ONTUMU3UPOBATH OM3HEC-TIPOLIECCHI U B PE3YJIBTATE KAUECTBEHHO U ONIEPAaTUBHO OKA3bIBaTh BECh
CIIEKTp YCIIYT rpaxxaaHam» [5].
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JIJis CKOpEeHIIero TOCTUKEHUS TaHHBIX 1eJiel MIIaHUPYeTCs MCIOb30BaTh TEXHOJIOTHH
HCKYCCTBEHHOI0 MHTEJUIEKTa. biaronaps ero npuMeHEeHUI0, YCKOPUTCS MPOLIECC COTIOCTABICHHUS
JAHHBIX M3 TPEJCTaBICHHBIX JIOKYMEHTOB C aKTyaJbHOH HH(pOpMaIMen, colepiKalieics B
EnnnoMm rocymapctBenHoM peectpe HenBkumoctd (EI'PH), m cHussitcs Tpymo3aTparhl Ha
paboty ¢ apxuBoM. IloMMMO 3TOro, 4YTO MCKYCCTBEHHBI HHTEIUIEKT MOXKET I[OMOYb B
OOHApyXKEHUHM HE3apEruCTPUPOBAHHBIX CTPOEHHM Ha OCHOBAaHUM aHAJIM3a CITYTHUKOBBIX
n300pakeHui 1 OpTO(OTOIIIAHOB.

Kpome Toro, nosnesnyto ¢yHkiuioo Oyner BbIMOMHATH «[{udpoBoii moMouHUK» — OH
CMOXET IIpe/yularaTth pPas3jIUuHble BapUaHTbl PELICHUS T'OCYAAPCTBEHHOMY pETUCTpaTopy, a
OKOHYATEJIbHBINA BEPAUKT, pa3yMEETCs, OCTAHETCS 32 CIIEUATUCTOM-YEJIOBEKOM [5].

B 10 ke Bpemsl, SKCIepPThl NPEAYIPEXKIAIOT O CI0KHOCTSAX, KOTOPbIE MOI'YT BOSHUKHYTh
B OTOH CBsI3U. Bo-TMepBbIX, Kak IMOKa3bIBaeT MPaKTHKA, TOCYJApCTBEHHBIE OpPraHbl 4YacTo
NapajuyIeNIbHO C BHEJPEHUEM 3JIEKTPOHHBIX CEPBUCOB COKPALAIOT YMCIEHHOCTb COTPYIHUKOB,
00eCreynBaOIIUX MPEIOCTABICHUE COOTBETCTBYIOLIMX YCIYT, W3-32 YEro JIOAU IOMPOCTY
TEpAIOT paboune mecta. Bo-BTOpBIX, 00CTYKMBAHUE M10JIb30BATENEH 3JIEKTPOHHBIX ITOPTAJIOB B
OCHOBHOM BO3JIaraeTcsi Ha COTPYIHUKOB KOJUI-IIEHTPOB, KOTOpble, oOnamas oOmmMu
MHCTPYKIMSMH 1 3HAHUSIMH, HEPEIKO OCTAIOTCSI HEIOCTATOYHO OCBEIOMIICHHBIMHU O CHIEIU(HKE
U CIIOKHOCTH 3amlpocoB MpaBoobnanareneil. HeoOXonqumMo MOMHUTH, YTO MOTYT BO3HHKATh
HECTaHJApPTHBIE CHUTYyallud, TpeOyroImue TIIyOOKOr0 TOHMMAaHHS U JIOMOJHUTEIHHOM
MOJrOTOBKH, MOATOMY Ba)KHO O0€CHEeuuTh TIIATEIbHBIN TOoAOOp KaapoB. B-Tperbux, Hamo
NOJYEPKHYTh, YTO (YHKIHMOHHPOBAHHWE BCEX OJTUX OIEKTPOHHBIX PECYPCOB JIOJHKHO
0a3upoBaThCs  HAa  HAJSXKHOW  HOPMATHUBHO-NPABOBOM  OCHOBE,  MpeAroJararoniei
OTBETCTBEHHOCTh FOCYJAPCTBEHHBIX OPTraHOB 3@ TOYHOCTb IIPEJOCTABIISIEMbIX JAHHBIX [6)].

Kak MbI ye BBISICHUIM U3 BBIIIEU3II0KEHHOTO, IIU(PPOBHU3ALINS KaJacTPOBOIO y4eTa U
perucTpalyy MMpaB Ha 3eMITI0 — MIPOIIECC XOTS BKHBIA W HEM30EKHBIN B HACTOSIIEE BPeMsi, HO
OH COMPOBOXKIAETCS PsIOM MPOOJIEMHBIX aCIEKTOB, KOTOpbIe TpeOyIoT penienus. [lomumo Toro,
YTO OBLIO YITOMSIHYTO, HA30BEM TAKKE CIIEIYIOLIEe:

1) ommbOku u HemocToBepHOCTh JaHHbIX. C mepexomoM Ha HU(POBbIC
TEXHOJIOTUM BO3PAaCTa€T pPHUCK OIMMOOK NpU BBOJE JaHHBIX, a TaKKe
HEJIOCTAaTOYHOM MPOBEPKH JOCTOBEPHOCTH MH(pOPMAIMU. DTO CBA3aHO KakK C
YyeNnoBeYecKUM (aKTOpoM (Hampumep, OLIMOKH OIEepaTopoB), TaK U C
BO3MOXKHBIMH TEXHMYECKMMHU cOosiMu [7, ¢. 2]. OmmnbovHbIe TaHHBIE MOTYT
IIPUBECTU K HEMPABUIBHOMY YYETYy 3€MEJIbHBIX YYaCTKOB, HEBEPHOH OIICHKE
CTOMMOCTH  3€MJIM, YTO  BIIOCIEACTBHM  BBI30OBET  CIOPBl  MEXAY
COOCTBEHHUKAaMHM U FOCYJapCTBEHHBIMU OpraHaMU;

2) 3ammMTa MEPCOHANBHBIX JaHHBIX W KHOepOe3omacHOCTh. B ycioBusx
IU(pPOBU3ALIMN KaIaCTPOBBIX JIaHHBIX 3HAUMTENILHO YBEJIWYMBAETCS O0BEM
JMYHBIX TaHHBIX COOCTBEHHUKOB 3€MeJb, KOTOPBI XPAHUTCS B DIIEKTPOHHBIX
0a3ax. 3JOYMBIIUIEHHUKH MOTYT IOMNBITATECS MOIYYUTh JOCTYH K ITOM
UHPOPMAIIMU C TEeThI0 MOIIEHHUYECTBA WJIM IIaHTaka. BaxkHo obecneuuTsh
HAJICKHYIO 3alIUTy OT XaKepPCKHX aTaK W YTE€YeK [aHHbBIX, YTO TpeOyeT
3HAUUTEIbHBIX HMHBECTUIMA B CHUCTEMBbl O€30MACHOCTM M IOCTOSHHOE
0OHOBJIEHHE MPOrpaMMHOro odecrieuenus (8, c. 34];

3)  HemocraTouHas MHTErpalys Pa3IMYHBIX WHPOPMAIMOHHBIX cucteM. Jlis
MOJTHOIIEHHOTO0  (PYHKIMOHUPOBAaHUS IUPPOBOro KajacTpa HeoOXxoauma
TeCHasg MHTerpauuss ¢ JpYTMMH  HMHGOPMAIlMOHHBIMH  CHCTEMaMHU:
HAJIOTOBBIMH CITy>kO0amu, PocpeecTpom, MyHUIIMITATHHBIMA OPTaHAMH BJIACTH
u 1.4 OnHako 3a4acTyl0 TaKH€ HHTErpaliy CJIOXKHBI TEXHUYECKU M
OpPraHM3alliOHHO, YTO 3aMeIyIsieT TMpolecchl oOMeHa HHpopMaled |
YBEIIUUMBAET BEPOSITHOCTh AYOJMPOBAHMS JAHHBIX WJIM BO3HUKHOBEHUS
HECOTJIACOBAaHHOCTEW. PeleHneM 31ech MOXET CTaThb CO3JaHHUE E€IUHOU
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wiaTGopmbl, OOBEIUHAIONIEH BCe HEOOXoAWMBble 0a3bl JAaHHBIX, HO

pa3paboTKa Takoil ccTeMbl TpeOyeT 3HAUUTEIbHBIX PECYpPCOB U BpeMeHH [5].

B nemnom MOXHO cnenarh BBIBOJL O TOM, YTO Ha CErOAHALIHUN JEHb JESITEIbHOCTD

Pocpeectpa akTMBHO MOAEPHHU3UPYETCS U COBEpLUECHCTBYETCS. llepBocTeneHHOW 3anavei

SBJISIETCSL IOCTMDKCHUE TIONMHOW IM(POBU3AIMM BCEX MPOLIECCOB: COBPEMEHHBIE BBI30BBI

TpeOyroT (hopmupoBaHusS UHPPACTPYKTYPHI, CIIOCOOHOW HAJEKHO OOECIEUMBATH IOIEPIKKY

Ou3Heca U OJHOBPeMEHHO 3 (EKTUBHO PEaln30BbIBATH HAIOT000I0KEHNE COOCTBEHHOCTH Ha

Npo3pavyHOil M TIOHATHOM OCHOBe. B mepcnektuBe paboTa BemoMmcTBa OyleT CTPOUTHhCA Ha

NPUHLIUIAX Pa3yMHOTO M MHHHMAIBHOTO BMEIIATEIbCTBA YEJIOBEUECKOro (pakropa, dTO
UCKJIIOUUT CyObEKTHBU3M M BO3MOYKHBIE OIIMOKH.
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®epopyk 1.A.
IIpo6sema oGecrieyeHust AOCTYIIHOTO HKUJIbSI
A1 COUATBHO He3aIMIIEeHHbIX IPYNN HaceJeHUs!

Benzopoockuii nayuonansHulil ucciedosamenbCKull yHUeepcumen
(Poccust, Beneopoo)
doi: 10.18411/trnio-04-2025-162

Hayunwuii pykosooumens: HAxoenes B.U.

AHHOTaUs

B pamkax HacTodIell CTaTbu paccMaTpUBaeTCs MPOOJIEMHBIM AacHeKT, CBS3aHHBIA C
00eCTeYeHneM JIOCTYITHBIM JKUJIbEM COIMATBbHO HE3AIHILIEHHBIX CIIOEB HAaceleHUs. ABTOPOM
HCCIIEeIyeTCsl HOpMaTHUBHAS TpaBoOBasi 0as3a, MOCBSIICHHAS JAHHOMY BOIIPOCY, a TaKKe MHEHUS
YYEHBIX-TIPaBOBEIOB, KOTOPBIC OOpaIiaji BHUMaHHE Ha CYIIECTBYIOIIYIO Mpobiemy. Takxke B
TAHHOM paboTe MpeIaraloTcsi BO3MOXKHBIE ITyTH PEHICHHUs CIOXKHUBIIIEHCS IPpoOIeMbl B 001acTu
JKUJIMIIHOTO TIPaBa.

KiioueBbie cj10Ba: KWIUITHOE TTPABO, MATOUMYIIUE TPaXKIaHe, MHOTOJIETHBIE CEMBH,
COIMATILHO HE3aAIUIIEHHOE HAaCETIEHHUE, JOCTYITHOE KIITbE.
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Abstract

This article examines the problematic aspect related to providing affordable housing for
socially vulnerable segments of the population. The author explores the regulatory legal
framework addressing this issue, as well as the opinions of legal scholars who have drawn
attention to the existing problem. Additionally, this paper proposes possible solutions to the
current issue in the field of housing law.

Keywords: housing law, low-income citizens, large families, socially vulnerable
population, affordable housing.

IIpoGnema obGecrieyeHus: AOCTYNHBIM JKUIbEM HE3ALMIIEHHBIX TIPYII HACEIEeHHs
SBJISIETCSL OIHOW W3 aKTyaJIbHBIX COLMAIBHBIX MNpoOieM B coBpeMeHHoi Poccum. [lanHble
IpYNIbl HACENEHUS, KOTOpble BKJIIOYAlOT B Ce0sl IMEHCHOHEPOB, MHOIOJETHBIX CEMeEH,
WMHBAJIU/I0B, MOJIOJBIX CHELMAINCTOB U Psi MHBIX HYXJIAIOIIMXCS, 4acTO CTAJIKUBAIOTCA C
TPYIHOCTSMH B PUOOPETEHUHN KUJIbsI M3-32 BBICOKMX IIEH Ha HEJBMKMMOCTb, HU3KUX JIOXO/I0B
Y OTCYTCTBUS AOCTYITHOW UITOTEYHOU IIPOIPaMMBI.

Koncturynus Poccuiickoit ®enepaunu B cratbe 40 3aKpeIuisieT NpaBo Ha >KUJIMILE U, B
YaCTHOCTH, TapaHTHM TPEJOCTABICHUS MaJIOMMYIIUM Tpa)KJaHam O€CIUIaTHOrO WM IIO0
JIOCTYITHOM 1IeHe Kuibs [1].

HecmoTps Ha npaBoByrO perjiaMeHTalMio JaHHOro rnpaBa B OCHOBHOM 3aKOHE Haulen
CTpaHbl, a Takxke B JKuIuIiHOM Kojekce, mpobieMa oOecriedeHHs JOCTYMHOTO JKWibs JUIs
HE3aIIMIIEHHBIX KaTErOpuil HaCeJIeHHUs /10 CUX IIOP OCTAETCS aKTYaJIbHOM.

CoBpeMeHHas KunIiHas noauTuka Poccuiickoit denepanyy HaleneHa Ha IOBBIILICHHUE
JOCTYITHOCTH JKWIbs JJIi BCeX Kareropui rpaxigad. Kak Ha ¢enepanbHOM, Tak M Ha
PETUOHAIIBHOM YPOBHSIX HEOJHOKPaTHO MPUHUMAINCh W PEATU30BBIBAIUCH JOKYMEHTHI,
HalpaBJICHHbIE KaK Ha YJIy4IlIEHUE >KWIMIIHBIX YCJIOBHMM, TaK W HA NPEIOCTABICHUE MKHIIbS
HYXJIAIOLMMCS TpaskJaHaM.

Tak, Hanpumep, IIMPOKOE MPUMEHEHHE MOJy4Yuja TOCylapCcTBEHHas Iporpamma
«ObecnieyeHne JOCTYIHBIM U KOM(OPTHBIM KHJIBEM M KOMMYHAJIBHBIMH YCIyraMu TpakJaH
Poccwuiickoii @eneparmy. JanHas nporpamma ctaproBasia B 2013 romy u 1o ceit ieHb SBISETCA
JerictByromeil. OCHOBHBIM HalpaBJIEHUEM €€ JIEATEIbHOCTH SIBISIETCS CTPOUTENBCTBO JKUIIbS
HKOHOMMYECKOI0 KJIacca, KOTOPOE NPEAOCTaBISIETCS TIpa)<J1aHaM Ha JIbIOTHBIX YCJIOBMSIX
apeHbl UM MOKYNKU. Takoe Wibe NMpeIHa3sHauYeHO UMEHHO AJIS COLMAIbHO HE3alIMIIEHHBIX
KaTeropyuii HaceJIeHUs.

AHam3 TOKYMEHTOB O pealu3alliy JaHHOM IPOrpaMMBbl NO3BOJISIET CAENATh BBIBOA O
TOM, 4YTO JESTEIbHOCTh TOCYAApCTBa B OOJIACTH JKWJIMIIHOM IOJUTUKH SIBISIETCS BeCbMa
spdextuBHoi. Tak, B 2023 rogy Oonee 4 MHWUIMOHA CEMEH YIydIIWIN KUJIMIHbBIE YCIOBUS,
6onee 650 ThICSY rpaskaH, pacCEIEHHBIX U3 HEMIPUTOAHOTO [T IPOKUBAHUS KUIIbS, TTOJTYYHIIN
KBapTHUPBI U3 KWIMIIHOTO GoHxa [3].

OpHako, HECMOTPSI Ha pean3alMio TOCYyIapCTBEHHBIX MPOrpaMM, BCE K€ CYIIECTBYET
psin mpo6ieM B 001acTH 00eCeYeHus JOCTYITHBIM JKHIIBEM COLMAIbHO HE3aIIUIIEHHBIX CIO0EB
HaceJIeHUSI.

IepBoii mpoOnemMoii B paMKax HACTOSILETrO0 MCCIENOBAHUS HEOOXOIUMO OTMETUTH TOT
¢dakT, 4TO B YCIOBHSIX pacTyIIUX II€H Ha HEIBMKUMOCTb M YXYAIIEHUS SKOHOMHYECKON
CUTYyallMM 3HAUYUTEJbHAS YacTh HACEIEHHs UCHBITHIBACT TPYAHOCTH C 0OECIIEUEHHEM HKUIIbEM.
ConuanbHO HeE3allUIIEHHbIE KAaTerOpUM HACeNIeHHs, KOTOpble ObLIM YKa3aHbl BBIIIE, YacTO
CTAJIKUBAIOTCSI C T€M, YTO apeHia WM MOKYIKAa XHWIbS CTAHOBUTCSA JUISI HUX HEMOCHIBLHON
3agayeil. OOBEKTUBHO 3aBBIIICHHBIE IIEHBI HA JKWIIbE, OCOOCHHO B KPYIHBIX TOPOAAX, CO3/1AI0T
Oapbep AJI MOJTYYEHUS >KUJIbsl, YTO B CBOIO OYEpeIb NPUBOJIUT K YBEIMYEHHIO KOJIMYECTBA
IpaXkJlaH, >KUBYILIMX B YCJIOBUSX KOMMYHAJIbHBIX KBapTHUDP, BPEMEHHOI'O Wb WM JaK€ Ha
yIuIe.
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Ha mam B3, yBelnW4eHHE TOCYJapCTBEHHBIX CYOCHIWH M JIBFOT YIS COLMAIBHO
HE3aIIUIICHHBIX KaTeropuidl rpaxkJIaH, MO3BOJSIOMIMX MM MPHOOPETaTh KUIbE HA BBHITOJHBIX
YCIIOBUSIX, SIBJISICTCS BO3MOXHBIM PEIICHUEM ISl CJIOKUBIICHCS TIPOOIEMBI.

BropeiM He MeHee BayKHBIM MPOOJIEMHBIM aCIeKTOM, Ha KOTOpbIM o0paIraeT BHUMaHKE
C.A. IOmaiueBa, sIBIS€TCS HE BOBJIEYEHHOCTb HEKOTOPBIX PETMOHOB B TOCYIAPCTBEHHYHO
MPOrpaMMy JIOCTYITHOTO >KUJIbsl,  TaK)KE OTCYTCTBHE HAa PETMOHAIBHOM YPOBHE JOKYMEHTOB,
MOCBSIILIEHHBIX 00€CHeYeHUI0 KOM(OPTHBIMU YCIOBHAMHU TpoxuBaHus [6, c. 113]. Tak, B
JICHCTBYIOIIEH JKUJIMIIHON IMpOorpaMMe y4acTBYIOT 58 pernoHoB crtpaHbl u3 89. IlomoOHbie
mQpsl  CBUACTEIBCTBYIOT O ToM, uTo 31 perwon Poccuiickoit ®enepanuu He MOIYy4YaroT
HEOOXOMMBIX CYOCHINI JUTsl YITYUIIICHHS KUJIMIIHBIX YCIOBUH cBoero HaceneHus [4, c. 117].

Pemennem manHON mpoOJIEMBI MOXET CTaTh BOBJICUCHHE BCEX CYOBEKTOB CTPaHBI B
KIIUIIHYIO MPOrpaMMy U yBEIMYEHHE KOJMYECTBAa CYOCHIMH U BBIAEISIEMBIX TOCYIapCTBOM
JIEHEXHBIX CPEACTB, KOTOPbIE OyIyT HAIIPaBJIEHbBI HA 00ECIIEUEHUE )KUIIbEM HYKIAIOIIUXCSL.

l'ocymapcTBo  mpenocTaBisieT pa3lUuHble MEpbl MOJACPKKA ISl COLHAIBbHO
HE3aIIUIIECHHBIX TPYII HACEJIECHUs, TaKHe CYOCHIMM Ha NPUOOPETEHHE >KWUibsl, MPOrPaMMBbl
couualbHOrO HaitMa u apyrue. OIHAKO JaHHBIE MEPhI HE BCEr/la OKa3bIBAIOTCS JOCTATOUHBIMU
JUTSL PEIIICHUS IIPOOJIEMBI 00CCTICUCHUS JKUITHEM.

B cBsi3u ¢ 3TUM, B HallleM peruoHe NpeArpUHATHI MEphI, HAIIPABJICHHbBIE HA 0OeCIIeUeHHe
KHWIbEM, KOTOpble peanu3ytorcs nocpenacrsom Ilocranosnenus [IpasurensctBa benropoackoit
obmactu ot 20 nexabpst 2021 roga Ne 640-n «O6 yrBepxknenun [lopsaka nmpegocTaBieHus
JKWIbIX IMOMEUIEHUH MHOTOJETHBIM CEMbSM, HYXJAIOLMMCA B JKWIBIX IOMEIICHUSX, Ha
teppuTopun benropoackoit odmactuy [2].

Crnenyromeii mpoOieMoil sBISIETCS OTCYTCTBHE KOMIUIEKCHOTO TOAXOAA K PEIICHUIO
KUJIMIIHOW 1poOsieMbl. MHOTrMe WHUIIMATHBBI COCPEIOTOYEHBI HA CTPOUTEILCTBE HOBOTO
KWJIbs, OJHAKO HE YYMTBHIBAIOT, YTO TaKke€ HEOOXOJMMO pPa3BUBATh HHOPACTPYKTYPY,
NOBBIIIATh KAa4eCTBO JKU3HM HACEJIIEHWs W YIEIATh B IIEPBYI0 Ouyepelb BHUMAHUE
HY>KIAIOIIMMCSI KaTeTOPHSIM TpaxkaaH [ 35, c. 68].

B cBi3u ¢ 3TUM BBITEKAaeT elle OjAHA NpoOjeMa: TOCylapCTBEHHas JKUJIUIHAS
nporpaMMa BKJIFOYAaeT B ce0sl KOMIUJIEKC HaIlpaBJIeHUM, HAllpUMep, TaKUX Kak, MOJJIEp)KKa
MOJIOJBIX CEMEH, HWIOTEUHbIE KPEAWTHl C TOCYAApCTBEHHOM MOIIEP)KKOH, CTPOUTEIBCTBO
COLMAJIbHOTO JKWIbs, pa3BUTHE HH(PPACTPYKTYpbl, CTUMYJIMPOBAHHE WHIUBUIYaIbHOIO
JKWIMIIIHOTO CTPOMTENBCTBA W PN JApPYrHx dneMeHToB. (OJHAako, Ha Haml B3IV,
11eJ1eco00pa3HbIM ObUTO OBl peain30BaTh OT/IEIBbHYIO POrpaMMy, OCBAIICHHYIO 00eCIIeUeHUI0
JOCTYITHOTO KWJIbSl MCKIIIOYUTENBHO U COLMAIBHO HE3ALIMILIEHHBIX KaTErOpUil HaceseHMs,
YHCJIEHHOCTh KOTOpBIX cocTaBisier 24%. Co3naHue JaHHOW TrocylapCTBEHHON MpOrpaMMbl
HO3BOJIMIIO ObI A PpeKTUBHEE U OBICTpEE 00ECIEUNTD KUIILEM HYKIAIOLIUXCS TPAXKIaH.

OtmeTnM, YTO pelieHHe MpPoOIeMbl OOECHeUeHHUS JOCTYIHBIM JKHUJIBEM COIHABLHO
HE3alMIIEHHBIX KaTeropuil HaceleHus: TpeOyeT KOMIUIEKCHOTO MOAXOAa, BKIIIOYAIOIIEro Kak
rOCYJapCTBEHHYIO MOJJIEP)KKY, TaK W pa3BUTHE PBHIHOYHBIX MEXAHU3MOB, BIMSIONIMX Ha
CTOMMOCTb KWJIBIX TOMEIIEHHA M Ha HHBIE OOBEKTHl JKMIHMIIHOTO MpaBa. TOJBKO TaKUM
00pa3oM MOXHO CO3/1aTh YCJIOBHS, IPU KOTOPBIX KaXIbli I'pa)kIaHUH CMOXET pean30BaTh
CBOE MPaBO Ha KOM(OPTHOE U MPUEMIIEMOE JKUITHUILIE.

[TonBonst UTOT MpeACTaBIEHHOMY MCCIIEI0BaHUIO, Mbl IIPUILIM K BBIBOLY O TOM, YTO B
HacTosIIee BpeMs mpodiaeMa o0ecreueHns JOCTYITHOTO SKUIIbsS JJIS1 COLIMAIBHO HE3aIlUIIEHHBIX
KaTeropyuid HaCceJICHUS SIBISIETCS IEUCTBUTEIILHO aKTyaJIbHOM.

B pamkax naHHo# paOoThl HAMHU OBUIH BBIIENIEHBI CIIEAYIONINE TPOOIEMHBIE ACTIEKThI:

- TPYAHOCTHU OOECTIeUeHHs KHUIILEM B CBSI3U C BBICOKUM YPOBHEM IICH;

- HE BOBJICUEHHOCTh HEKOTOPBIX PETMOHOB B TOCYIAPCTBEHHYIO HPOTrpaMMy
JOCTYITHOT'O JKUJIbS;

- SBJISIETCA OTCYTCTBUE KOMIUIEKCHOTO IIOJIXO/a K PEUICHUIO JKWJINIIHOU
poOJIeMBl;
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- OTCYTCTBHE TOCYNAPCTBEHHOM IIPOrpaMMbl IOLACPKKUA HCKIIOUUTEIIBHO
HE3AIUIIECHHBIX KaTErOpUi TpakIaH.
Takum  oOpazom, mpobiema oOecredeHus JOCTYIHBIM — JKHIBEM  COLHMAIBLHO
HE3aLMIICHHBIX TPYII HACEICHHs SIBISAETCA CIIOKHOM M MHOTOTPaHHOW, a Takke Tpedyer
KOMILJIEKCHOT'O MTO/IX0/[a ¥ COBMECTHBIX YCUJIMIA, TOCy1apCTBa, 00IIecTBa U Ou3Heca.
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AHHOTAIIHASA

B mactosmeit crathbe paccMaTpHUBAIOTCS KITIOUEBBIE OCOOEHHOCTH KBaTH(PUKAIIUN
MPECTYIUIEHU TEpPOPUCTUYECKOW HAIIPABIEHHOCTH B POCCHMCKOM YIrOJIOBHOM IIPaBe.
AKTYaJIbHOCTh TE€MbI OOYCIIOBJIEHAa BBICOKOW OOIIIECTBEHHOW OMACHOCTBHIO JAHHBIX JCSHUN, X
JECTaOUIM3UPYIOIIUM BO3JCHCTBUEM Ha TOCYJApCTBEHHBIE MHCTUTYTHI M CIOXKHOCTSMH B UX
npaBoBoi  omneHke. (Oco0oe BHHMaHUE YAEIEHO aHaIM3y COCTaBa MPECTYIJICHHUS,
npenycmorpeHHoro cratbeil 205 YK PO, a Taxke pasrpaHUYEHNIO TEPPOPUCTUYECKOTO aKTa U
3aBEIOMO JIOXKHOTO COOOIIEHUsT 0 Teppopu3Me. PaccmaTpuBaroTcst mpoOsieMbl KB (UK
COJICHCTBUS TEPPOPUCTUUECKON IEATEIIFHOCTH, BKIIIOUasi (pruHaHCHpoBaHue Teppopu3mMa. Kpome
TOTO, UCCIEAYIOTCI MEXaHU3Mbl IPOTUBOACUCTBUSA TEPPOPUCTUUYECKHMM yrpo3aMm Ha
MEXTYHAPOJIHOM YPOBHE, UYTO MOMYEPKHUBAECT BAXKHOCTh MEXKIYHAPOJHOTO COTPYJHUYECTBA B
naHHOM cdepe. B crarbe npUBOAMTCS aHANU3 CyAEOHOW MPAKTUKH, PACKPHIBAIOTCS
IIPABOITPHMEHNTENBHBIE ACTIEKTHI U BO3MOJKHBIE ITyTH COBEPIIEHCTBOBAHUS 3aKOHO/ATENBCTBA.
Jlenaetrcss BBIBOJ O HEOOXOIUMOCTH pa3pabOTKU Ooyiee TOYHBIX MPaBOMPHUMEHUTEIHHBIX
MeXaHU3MOB 1151 3()(HEKTUBHOTO MPOTUBOJACHCTBUS TEPPOPHU3MY.

KiroueBble cioBa: Teppopus3M, KBaTU(HKAIWs MPECTYIUICHUH, YTOJIOBHOE MpPaBo,
TEPPOPUCTUYUECKUI aKT, 3aBEOMO JIO)KHOE COOOIIEHNE, COJIEIICTBUE TEPPOPHU3MY.

Abstract
This article examines the key features of the qualification of terrorist crimes in Russian
criminal law. The relevance of the topic is due to the high social danger of these acts, their de-
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stabilizing impact on state institutions and the difficulties in their legal assessment. Particular
attention is paid to the analysis of the elements of the crime provided for in Article 205 of the
Criminal Code of the Russian Federation, as well as the distinction between a terrorist act and a
deliberately false report of terrorism. The problems of qualifying assistance to terrorist activity,
including the financing of terrorism, are considered. In addition, the mechanisms for countering
terrorist threats at the international level are examined, which emphasizes the importance of
international cooperation in this area. The article provides an analysis of judicial practice, reveals
law enforcement aspects and possible ways to improve legislation. A conclusion is made about
the need to develop more precise law enforcement mechanisms for effective counteraction to
terrorism.

Keywords: terrorism, classification of crimes, criminal law, terrorist act, knowingly false
report, assistance to terrorism.

3HaYMMOCTh paccMaTpuBaeMOW TeMbl OOYCJOBJIEHAa TEeM, YTO MPECTYIUICHUS,
OTHOCALIMECS K TEPPOPUCTUYECKON HANPABICHHOCTH, NPEACTaBISAIOT co0OH KpailHiow (opmy
YIpO3bl, 3aTParuBaroIleii He TOJBKO 0E30MacHOCTh OTIENBLHOW JTMYHOCTH, HO M YCTOHYHMBOCTH
OOIIIECTBEHHBIX M TOCYJAPCTBEHHBIX MHCTUTYTOB. OOIIeCTBEHHAs] OMACHOCTh JAHHBIX JIESIHUMN
3aKJII0YAeTCsl B MX JECTAaOWIM3UPYIOIIEM BJIMSHUM HAa CHUCTEMY IMPaBOIOPSAKA, YTO, B CBOKO
ouepeib, 3aTPYIHICT MPOIECC MX KBATH(DUKAIMKM U aJICKBAaTHOTO TIPABOBOTO pearupoBaHus. B
CBA3M C 3TUM IPABOIPUMEHUTENIbHAs NPAKTUKA HEPEIKO CTAJKUBAETCS C IOPUAMYECKUMHU
TWIeMMaMHd,  TpPeOYIOIIMMHU  JCTAIHHOTO  aHajiM3a  HOPMATHUBHO-TIPABOBBIX  aKTOB,
pEryIHpYIOLIX 60pHOY C TEPPOPUZMOM.

B cooTBeTcTBMY C MONOKEHUSIMH POCCUHUCKOTO 3aKOHOIATENHLCTBA, @ UMEHHO CO CTaThei
3 ®@enepanpHOro 3akoHa "O IPOTUBOJIEHCTBUM TEPPOPU3MY'', O TEPPOPU3MOM MOHUMAETCS
UICONOTHSI HACWIMS M TpPaKTUKAa BO3JACHCTBUS Ha TMPUHATAE PEUICHUS OpraHaMu
TOCYJapCTBEHHOM BJIACTH, OpraHaMH MyOJIMYHOM BIacTH (efepaabHbIX TEPPUTOPUI, OpraHaMH
MECTHOTO  CaMOYIPAaBJICHUS WJIM MEXKIYyHApOAHHIMH  OpPTaHM3AIMsIMH, CBSI3aHHBIE C
yCcTpallleHneM HaceneHuss W (W) WHBIMH (OpMaMu TPOTHUBONPABHBIX HACHUIIHCTBEHHBIX
JercTBuid. BaxHO OoTMeTHTh, 4TO YTONOBHBIM Koaekc Poccuiickoit denepanuy BKIIOYAET B
ce0sl TIOJIOKEHHSI, pErJIaMEHTHPYIOIIHEe OTBETCTBEHHOCTh 34 MPECTYIICHUS TEPPOPUCTHUECKON
HaIpPaBJIEHHOCTH, OOBEIUHSIS X B OTACIBHYIO IJIaBY, YTO MOAYEPKUBAET OCOOYIO BAaKHOCTh
paccMaTpuBaEMOro BOMPOCa B KOHTEKCTE YTOJIOBHO-IIPABOBOM MOJIUTUKH.

Heobxomumo noq4epkHyTh, UTO TEPPOPUCTUUYECKAS JEITEILHOCTh HOCUT KOMIUIEKCHBIMN
XapakTep, Topaxkash Cpa3y HECKONbKO KIIIOYeBBIX cdep oOmiecTBeHHON ku3HU. [lomumo
MPsIMOTO  TOCSTATeIbCTBA Ha  OOIIECTBEHHYIO O€30MacHOCTh, JAaHHBIE MPECTYIUICHUS
3aTparvBalOT IMpaBa U CBOOOMBI Tpa)KIaH, 3a4acTyl0 MPUBOJS K JKEPTBAM CpeAd MHUPHOTO
Hacenenns. Kak ormeuaer B cBomx wucciaemoBamumsx b.E. Mnammes, omHOM U3
byHIaAMEHTABHBIX 1IeJIeld TePPOPUCTUUECKON NESITEIHbHOCTU SBISETCS Co3/laHhe arMochepbl
MAaHUKHW, CTpaxa W HE3AMMUIIEHHOCTH, YTO MO3BOJISIET MPECTYIMHBIM TPYIITUPOBKAM OKa3bIBaTh
JABIIEHHWE Ha BIACTHBIE CTPYKTYphl M JOOHMBAThCS peajH3allid CBOMX TPEeOOBaHUIA.
JleCTpyKTHBHBIC TIOCIEACTBUS TEPPOPUCTHYCCKUX AKTOB HAXOMAT BBIPAKXEHHE HE TOJIBKO B
COLIMAIILHO-TICUXOJIOTMYECKOM acIleKTe, HO U B SKOHOMHYECKOW W TOJIMTUYECKOH cdepax, a B
psife Ciay4aeB MOTYT TPHBECTH K TSKEJICHIINM SKOJIOTMUECKMM KaTtactpodam. BaxHo
pasnuyarh Takue MOHATHA, Kak "Teppop" M '"TeppopusMm', MOCKOJIBKY B IOPUANYECKON U
HAy4YHOM JuTepaTrype NOAUEPKUBAETCS, YTO TMEpBbI MpeacTaBiaser coOoil  CpencTBO
TOCYJapCTBEHHOTO TIOAABICHUS, WCIOJIb3yeMOE IMPOTUB COOCTBEHHOTO HACEIECHUS WM €ro
OTJIENBHBIX TPYIII, TOTJa KaK BTOPOM MOApPa3yMEeBAeT HACHUIIHCTBEHHBIC aKIIMH, HATIPABICHHBIC
Ha JieCTaOMIM3aIMIO BIIACTH M 00IIECTBa B 11eioM [3].

l'ocymapcTBeHHass MONMWTHKA TIO TPOTUBOACUCTBUIO TEPPOPH3MaA OCYIIECTBIISETCS
MPEUMYIIECTBEHHO TOCPEICTBOM CHUJIOBBIX CTPYKTYp, 3a/JCHCTBOBAaHHBIX B OOECHICUCHHUU
HAITMOHAJIBHON Oe30macHOCTH. B TO ke BpeMs TeppopH3M Kak SIBJICHHE MPEICTaBISIET COOO0M
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CHUCTEMY HAaCWJIbCTBEHHOI'O BO3JEHCTBUS Ha OpraHbl BIACTH C LEIbIO JIOCTHXKEHUS
ONpeAeNEHHBIX MOJIMTUYECKHX 1IeIIEH.

Jlnst riiyGOKOTo TOHMMAHUS MPUPOBI JAHHOTO SIBICHHUS HEOOXOIMMO BBISBICHHE €T0
NEPBONPHYMH, CPEIU KOTOPBIX MOXKHO BBIIEIUTH PAI KIIOUEBBIX (akTopoB. Bo-mepBbix,
OCOOCHHOCTH COIMAIBHOM CTPYKTYpbl OOILNECTBA, BBIPAXKAIOUIMECS B HEPABHOMEPHOM
pacripefielieHi MaTepualibHbIX Orar, BIACTU W aBTOPUTETA, YTO, 0€3yCJIOBHO, MPOBOLIUPYET
COIMAIbHBIE KOH(IIMKTHL. BO-BTOPBIX, 3HAUMMBIM (DaKTOPOM SIBISICTCS HAllMOHAJIbHAS PO3HB,
MPOSIBIIAIONIASsICS B PaJUMKAIbHBIX (POpMax 3THUYECKOTO 3KCTPEMHU3Ma, KOTOPBI MOXET CTaTh
KaTaJIn3aTOPOM TpaKIAHCKUX BOHH. B-TpeTbux, M3MEHEHHE MHPOBO33PEHUYECKMX YCTaHOBOK
OTJENIBHBIX IPYIITUPOBOK, CTPEMSIIIUXCS POTUBOIIOCTABUTH ceOs 00IIEeCTBY U OPOCHTH BBI30B
MHPOBOMY COOOIIIECTBY, CTaBsl HHTEPECHl COOCTBEHHOM M/I€0JI0TUH BBIIIIE YEIOBEYECKOM JKU3HHU.

Bopbba ¢ Teppopru3MOM HE MOXKET OIpaHHUYUBATHCS PA30BBIMH KaMIIaHUSMU, HAIIPOTUB,
OHa TpeOyeT CHUCTEMHOTO IMOJX0Jla ¥ KOMIUIEKCHBIX MPAaBOBBIX MEXAaHW3MOB. B CBs3M C 3THM
YTOJIOBHO-TIPABOBBIE MEPHI MPECTABISIOT COO0M Ba)KHEHUIINI UHCTPYMEHT OOPBHOBI C JaHHBIM
siBJIeHUEM, (hOpMHPYS HaTpaBIICHUE TOCYAAPCTBEHHON MOJIMTUKHU B JaHHOH cdepe.

Cnenyer OTMETUTBH, YTO B COBPEMEHHBIX YCIOBHSX TEPPOPUCTUYECKHE OpraHHU3allu
00J1a/1al0T 3HAYMTEIBHBIM pa3MaxoM, MPEOA0JIeBas TPAHUIIBI HAIMOHAIBHBIX TocydapcTB. Mx
NEeSITeIbHOCTh HEPEIKO CTPOUTCS Ha TMPOYHOW (PUHAHCOBOM OCHOBE, 4YTO [ENaeT UX
ODKOHOMHYECKH HE3aBUCHMBIMH M  CIIOCOOHBIMH  OCYHIECTBIISITH ~MacIITaOHbIE —AaKIIWH,
YIpOXKaroIe He TOJNBKO OTAEIBHBIM TOCyJapCTBaM, HO U MHPOBOMY COOOIIECTBY B IIEJIOM.
HmenHo 1o 37oi npuuuHe 60oprda ¢ TEppOpU3MOM TPEOYET MEXKTYHAPOJHOIO COTPYIHUUECTBA,
HaMpaBJIEHHOTO HA HEHTpanu3aluio yrpo3sl Ha T100a1bHOM ypoBHE. ['ocynapcTBa 0ObEKTHBHO
BBIHYXKJICHBI OOBCIUHSTh YCUJIHS B TIPOTUBOJICHCTBUN JAHHOMY SIBJICHUIO, TIOCKOJIBKY TOJIEKO
COBMECTHbIE Mepbl MOTyT A(PGEKTUBHO MPOTUBOCTOSNTH TEPPOPUCTHUECKUM  Yrpo3am.
CrnenoBarenbHO, HWHTEPEC BBI3BIBACT KBATU(PHKAIMS TPECTYNHBIX JESHUH, 4YTO Jeiaer
HEOOXOMMBIM JIETaIbHOE W3yYEHHE COCTaBa MPECTYIUICHHS, MPEIyCMOTPEHHOro cTaThEéi 205
VYronosHoro koaekca Poccuiickon denepanuu, peryJupyromeil BOIpoCckl OTBETCTBEHHOCTH 32
COBEpILEHNE TEPPOPUCTUYECKOTO AKTA.

B cooTBeTcTBHY € TTOJIOKEHUSIMU CTaThbU Y TOJIOBHOTO Kojiekca Poccuiickort Denepanmu,
TEPPOPUCTUUECKUI aKT MPEACTaBIsIeT COOOM COBEpIIEHHE B3PhIBA, MOHKOTa WM HMHBIX
JIEHUCTBHM, YCTpaIaOIIMX HACEICHNE U CO3/IAIOIINX OMACHOCTh THOEH YeI0oBeKa, MPUIMHEHUS
3HAYUTENBHOTO MUMYIIECTBEHHOTO yIepOa 100 HACTYIUIEHUS MHBIX TSKKUX TOCIEACTBUH, B
HeNAX JecTaOuIM3alu JIeSTeTbHOCTH OpPraHOB BJACTU WM MEXIYHAapOAHBIX OpraHu3alui
n100 BO3JCHCTBUS HA MPHUHATHE MMH DPEUICHUH, a TakXKe yrpo3a COBEPIICHHS YKa3aHHBIX
JEUCTBUM B LEISIX BO3JACHCTBHA HA IPUHATHE pPEHICHUH OpraHaMu BJIACTH WU
MEXTYHAPOIHBIMH OpTraHU3aIUsIMH.

B npaktuke npaBonprMEHEHUS HEPEIKO BO3HHKAIOT CIIOKHOCTU B Pa3rpaHUuYEHHU
COCTaBa TEPPOPUCTUYECKOTO aKTa, KBATH(HUIMPYEMOro COTJIACHO CTaThe YTOJOBHOIO KOJEKCa
Poccwmiickoit denepanu, U 3aBEJOMO JIOKHOTO COOOIICHUS O TEPPOPUCTUUYECKON YIrpose,
MPEAYCMOTPEHHOIO JAPYroM CTarbE€i. 11 KOPPEKTHOro OTTpaHUYEHHs] HA3BaHBIX JIESIHUN
HEOOXOJIMMO YYWTHIBATh O0s3aTebHbIE NPU3HAKU, MPHUCYIIHE KaXKAOMY M3 COCTaBOB.
CyIeCTBEHHBIM 3JIEMEHTOM IPECTYIUIEHUS, CBSI3AHHOTO C TEPPOPUCTUYECKUM AKTOM, SIBIISETCS
HaMpaBJIEHHOCTh YMBICIIA BHUHOBHOIO JIMIIA Ha JOCTMD)KEHHE IeNH JAecTabuin3auuu Jubo
OKa3aHusl 1aBJICHUS HA BJIACTH.

Peamuzanmst  mpecTymHOro  ymbIciaa — OCYIIECTBIAECTCS  MOCPEICTBOM  JICWCTBHIA,
HEMOCPEACTBEHHO YIMOMSIHYTBIX B JTUCHO3UIMH cTaTbi. OAHUM U3 OOBEKTHBHBIX MPU3HAKOB
cocTaBa NPECTYIUIEHUs] MOXKET BBICTYNAaTb M YIpo3a COBEPIICHUS TEPPOPUCTHUECKOrO aKTa,
MOJKPEIVIEHHAs ONpPEeNeNEHHBIMA JEeUCTBUSMH, CBUAETENBCTBYIOIIMMUA O HaMEpeHHM JIHIa
MPUCTYIUTh K €r0 pean3ali. B 3TOM acrekTe MOKET BO3ZHHUKHYThH MpoOiieMa OTIpaHuYECHUS
TEPPOPUCTHUUECKOTO aKTa OT 3aBEJOMO JIOKHOTO COOOIIEHUsS] O TOJOOHOM MpPECTYIUICHHUH,
MOCKOJIbKY B TIOCIIEHEM CIly4ae JIMIIO, COOOLIAIoNiee O TEPPOPUCTUUYECKOM aKTe, He
MIPEIIPUHUMAET PEAIbHBIX I1ar0B K €r0 UCIIOJIHEHHUIO.
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BaxnelmmM cyObeKTUBHBIM MPU3HAKOM 3aBEIOMO JIOXKHOTO COOOILEHHS O TEpPOpPHU3ME
ABJIACTCS. HAJIMYKME Y BUHOBHOI'O JIMLIA IIPSIMOIO YMBICIIA, BBIPAYKAIOLIETOCS B OCO3HAHUU JIOKHO-
CTH TIepelaBaeMoil MH(poOpManuu W TOHMMaHWU e€ HemocTtoBepHOCTH. [Ipu pasrpaHnveHHH
JAHHBIX COCTaBOB HEOOXOAWMO YYUTBIBaTh, YTO MpPU TEPPOPUCTUUECKOM aKTE€ CYOBEKT
OCYILIECTBIISIET KOHKPETHbIE JEHCTBUS, HAIpPABICHHBIE Ha pEaIU3alMI0 3aIIaHUPOBAHHOIO
MPECTYIUICHUS,, B TOM YHMCJIE€ yrpo3bl U MOATOTOBUTENbHBIE Mepornpustus. Bepxosubiit Cyg
Poccuiickoii @enepani B OJHOM U3 IIOCTAHOBJICHUM PA3bSICHAET, YTO O peaIbHOCTH
TEPPOPUCTUYUECKONW Yrpo3bl MOTYT CBUAETEILCTBOBATH pa3ludHble (OPMBI €€ BBIPAKCHHUS:
YCTHBIE 3asBJICHUS, MYyOJIMKAlUKM, pPacHpOCTPaHEHHE COOTBETCTBYIOIIMX CBEACHUI uepe3
CpencTBa MaccoBOM MH(pOpPMAIMM W CETH TEJICKOMMYHHKALMM, a TaKkke MpuoOpeTeHue
B3PBIBYATHIX BEIIECTB U COOOIICHUI 00 3TOM TPEThbUM JHiam [1].

3aBeIOMO JIOKHOE COOOIIEHHE O TEPPOpPU3ME XapaKTEpU3YeTCsl MPOTHUBOMOJIOKHBIM
HAMEpPEHHEM — BBEAECHHEM B 3a0IyXIEHHE MPaBOOXPAHUTEIHHBIX OpPraHOB C IIETbIO
JIE30praHu3ali WX JIEATEIBHOCTH WM JIOCTHXKEHHSI MHBIX CYOBEKTUBHBIX Iiesied. JlaHHBIN
BBIBOJ] TIOJTBEP)KIACTCS aHAM30M CyAeOHOW mnpakTtuku. Tak, Bosrorpamckum o061acTHBIM
cyaoM OBLIO pPacCMOTPEHO Jel0, B KOTOPOM TOJCYAWMBINA, HCHOJB3Yys MEePCOHAIBHBIN
KOMITBIOTEp, HampaBui uepe3 oduuuanbHblii caiit IIpesunenta Poccuiickoit dexpepauuu
AIIEKTPOHHOE OOpaIlleHHue ¢ Yrpo30i COBEPIICHUS B3PbIBAa B CIIydac HEBBITOJIHECHHS BIACTSIMU
ero TpeboBanuii [2]. IlepBoHauasbHO JaHHOE JAEsHHE OBUIO KBATH(UIMPOBAHO Kak
TEPPOPUCTUYUECKUI aKT, OJHAKO B XOAE CyIeOHOro pazOMpaTenbCTBa T'OCYIAPCTBEHHBIN
OOBUHHTENb MPHUILET K BHIBOAY O HEOOXOJUMOCTH CMATYEHHS KBATM(UKAIMH JI0 3aBEIOMO
JIO)KHOTO COOOLICHUSI O TEpPpPOpU3ME, TIOCKOJIBKY YCTaHOBJIEHO, YTO OOBHHSAEMBIH He
IIPEIIPUHAMAN PEAJIbHBIX IEHCTBUM JUIS peall3alid yrpos.

Takum 0Opa3oM, HAMU BUAWTCS, YTO B MPOLIECCE MPABOMPUMEHEHHS YAaCTO BO3HUKAIOT
BOMPOCHI, CBSI3aHHBbIE C KBaIM(UKAIMEW CONCHCTBUS TEPPOPUCTUUYECKON AEATENLHOCTH,
MPEAYCMOTPEHHOTO OTACIIBHOM CTaThE YTON0BHOIO Koziekca Poccuiickoit denepanuu. Jlannas
HOpMa OXBaThIBAaeT [EHCTBUS, CBA3aHHBIE C BEPOOBKOM, CKIOHEHHWEM K MPECTYIJICHHUIO,
BOOPY)KEHUEM JHOO MOArOTOBKOM JHIIA K COBEPIICHUIO TEPPOPUCTHUECKUX MPECTYIUICHHIH.
[Tpobnema pasrpaHudeHHs] cOCTaBa JaHHOTO MPECTYIUICHHUS] U y4acThsi B TEPPOPUCTHUYECKOM
COOOIIECTBE 3aKIIIOYAETCSI B TOM, YTO COAECWCTBHE TEPPOPHUCTUUECKOM NEATENTBHOCTH MOXKET
BBIpQXaThCsl Kak B (DAKTUYECKOM BOBJICYCHMHU B TIPECTYIHYIO JESTENBHOCTh, TaK H B
¢dbuHaHCUpOBaHWM TMOAOOHBIX oOpraHu3anuii. Bompoc o ToMm, TpeOyer nu ¢UHAHCHUPOBAHUE
TEppOpU3Ma JIOTIOTHUTENHFHON KBaTM(PHUKAIIUK, OCTAETCS TUCKYCCHOHHBIM. 3aKOHOIAaTEIbCTBOM
HE YperyJupoBaHO, OXBaTbIBAeTCAd JM (PUHAHCHUPOBAHUE TEPPOPUCTUUECKOW OpraHU3aluu
COCTaBOM MPECTYIUICHUsS], CBA3aHHBIM C €€ JeATeIbHOCThIO, WM TpeOyeT JOMOIHUTENHHON
kBamudukanuu. OTCyTCTBHE UYETKOTO PETyIUpPOBAHUS JAHHOTO AacliekTa Ha ypOBHE
3aKOHOAATEIHCTBA MOXKET MPUBOANTD K PA3IMYHBIM TPAKTOBKAM MTPH PACCMOTPEHUU YTOJIOBHBIX
JIeJl, 4TO, Ha Halll B3MVIAJ, YKa3blBaeT Ha HEOOXOIMMOCTh COBEpIICHCTBOBAHUS HOPMAaTHBHO-
MpaBOBO# 0a3bl B TaHHOU cdepe.
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AHHOTAIUSA

B crarbe paccmaTpuBaroTCs BOIPOCH! TPABOBOIO PETYIMPOBAHUS YUaCTHsI MPOKYpOpa B
apOUTPaKHOM TIpoliecce. AHAIM3UPYIOTCS HOPMATHBHBIE TPABOBBIC AaKThI, PETYIUPYIOIINE
MOJTHOMOYHSI TIPOKYpOpa TpH OOpalieHWd B apOWTPaKHBIA Cyl, €ro poJib TPH 3alIuTe
MyOJIMYHBIX MHTEPECOB W OCOOCHHOCTH TpoIeccyaibHOro craryca. Ocoboe BHHMMaHUWE
YIETSETCSl OCHOBAHUSM U MOPSIKY Y4acTHs MPOKYpopa B pacCMOTpeHUM Jei. Jlenaercs: BEIBOI
0 HEOOXOIMMOCTH JaJIbHEHIIIET0 COBEPIICHCTBOBAHMS 3aKOHOJATENILCTBA JUIsl 0OeCreUeHUs
Oananca myOJIMYHBIX U YaCTHBIX HHTEPECOB B apOUTPAKHOM CYIOITPOU3BOJICTBE.

KiroueBble ciioBa: mpoKypop, apOUTpPakHBIA MPOIIECC, MPABOBOE PETYIHPOBAHUE,
MyOJIMYHBIE HHTEPECHI, CYAOIPOU3BOICTRBO.

Abstract

The article discusses the issues of legal regulation of the prosecutor's participation in the
arbitration process. The normative legal acts regulating the powers of a prosecutor when
applying to an arbitration court, its role in protecting public interests, and the specifics of its
procedural status are analyzed. Special attention is paid to the grounds and procedure for the
prosecutor's participation in the consideration of cases. It is concluded that there is a need for
further improvement of legislation to ensure a balance of public and private interests in
arbitration proceedings.

Keywords: prosecutor, arbitration, legal regulation, public interests, judicial proceedings.

B coBpeMeHHBIX yCIOBUSX apOUTPa)KHOE CYIONPOU3BOJICTBO UTPAET KIHOYEBYIO POJIb B
00ecIieueHN: 3aKOHHOCTM M CIIPAaBEIIMBOCTH TPH Pa3pelIeHMH SKOHOMUYECKUX CIOpPOB.
OpHuM U3 CcyOBEKTOB, HAAEIEHHBIX OCOOBIMM IMPOIECCYyalbHBIMU MOJHOMOYMSMU B
apOUTpaXHOM TIpoliecce, sBiIsgeTcs Npokypop. Ero yuactue HanpapieHO Ha 3alUTy MyOIMYHBIX
MHTEPECOB, a TaK)Ke Ha MPeI0TBpalliEHUE U MpeceyeHrne HapyIIeHnH 3aKOHO/1aTeNIbCTBA B cepe
NPEANPUHUMATENBCKON M NHOW 3KOHOMUYECKOM JEATEIBHOCTH.

[IpaBoBo€ perynupoBaHHe y4acTus MPOKypopa B apOUTpakHOM IIPOLIECCE OCHOBBIBAETCS
Ha HopMmax Koucrutymmu Poccuiickoit ®enepauuu [1], ApOuTpaskHOro mporeccyaabHOro
kogekca P® [2] u DenmepanmpHoro 3akoHa «O mpokypartype Poccuiickoit denepanum» [3].
JlaHHBIE HOPMATHBHBIE aKThI ONPEIEISIOT OCHOBAHUSA, (POPMBI M MIPEAENbI y4acTHsl IPOKYpopa B
paccCMOTPEHUH J1e]T apOUTPAKHBIMU CYJIaMH.

VYuactue mpokypopa B apOMTpaXXHOM MpoLeCCe SBISETCS BaXKHBIM HHCTPYMEHTOM
oOecrieyeHrsi 3aKOHHOCTH B cdepe MpeanpUHUMATEICKOW W HMHOM  SKOHOMHUYECKON
JESITENbHOCTU. B ommMuMe OT IpakJaHCKOro CYIOIPOM3BOJCTBA, B KOTOPOM IPOKYpPOP
y4acTBYeT B OTPAaHWYEHHOM YHCIIE CIIy4aeB, apOUTPa)KHBIN Mpolecc MpeaycMaTpuBaeT Oosee
LIMPOKHE BO3MOXKHOCTH €r0 BMeEIIaTeabCTBa. OCHOBHOM LIENIBIO €r0 yJacTHs SIBJISETCS 3allUTa
NyOJMYHBIX HMHTEPECOB, MPEAYNPEeKACHHE IpaBOHAPYIIEHHH B cdepe SKOHOMUKU U
obecrieueHnst COOJTI0ICHST 3aKOHOIaTeIbCTRA [4].

PaccMoTpum yeMm e 00ycloBIeHa HEOOX0JUMOCTh YJacTHsI IPOKYpopa B apOUTPaKHOM
nporecce. Bo-nepBbIx, 3TO 3amyTa MyOIMYHBIX HHTEPECOB, TTOCKOJIBKY B apOUTPaXKHBIX CIIOPAX
MOT'YT 3aTparkuBaThCs BONPOCHI UMEIOINE OOIECTBEHHBIN PE30HAHC M 3HAYMMOCTh, HaIlpuMep,
3aKOHHOCTb UCIIOJIb30BaHUS I'OCYIapCTBEHHOT'O UMYILIECTBA, IPABOMEPHOCTb JIEUCTBUI OPraHOB
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BJIACTH, 3alUTa KOHKYPEHIMH W HEYKOCHHUTEIbHOE COOJIOJICHHE aHTHMOHOIIOJIBHOTO
3aKOHOZATENbCTBA.

Bo-BTOpBIX, B LENAX NPEAYNPEKICHUS U MIPECEUECHUS] HapYILIEHUM 3aKOHOAATENIbCTBA.
IIpokypop MOXKET BBIABIATH HE3AKOHHBIE CXEMBl BEICHHMS SKOHOMMYECKOM NEATEIbHOCTH,
KOPPYILIMOHHBIE  IIPAaBOHAPYLLIEHMs, a TaKXE HAJOIOBblE MPECTYIUIEHUS U  UHbBIE
IIPOTHBOIPABHBIC ICSHMUS.

B-Tperpux, mpokypop mpHu3BaH 00ECHEYUTh KOHTPOJb 33 COOJIOJCHHEM HOPM IIpaBa.
ApOuTpaxKHble Cy/Abl PAcCMAaTPUBAIOT [€Jla, KAacCaoLIMeCcs] SKOHOMHYECKHX CIIOPOB MEXIY
XO3SHCTBYIOUIMMHU CYOBEKTaMH, OJHAKO HE BCErJa CTOPOHBI Tpollecca 3aMHTEPECOBAHBI B
BBIBJICHUM  IIPAaBOHAPYLIEHUM, KOTOpbIE MOTYT  3aTparuBaTh  OOIIECTBEHHbIC WU
roCyJapCTBEHHbIE HHTEPECHI.

Taxke Npokypop MOXET HMHULMUPOBATH CYIEOHBI KOHTPOJb HAJA pELICHUSIMHU
rOCYJapCTBEHHBIX OPraHOB. JTO NPOSBISAETCS B TOM, YTO MPOKYPOp MOKET OCIapUBaTh
HOpPMATUBHBIE aKThl M PELLECHHUs OPraHOB BJIACTH, €CIIM OHM IIPOTHBOPEYAT 3aKOHY, HApyLIAKT
€ro WM yUIeMJISIOT IpaBa (U3NUECKUX WIN IOPUIUYECKUX JIUILI.

CornacHo cr. 35 @enepanbHoro 3akoHa «O npokyparype Poccuiickoit @eaeparum» [3]
IIPOKYPOP BIIpaBe:

- OCYIIECTBIIATh HA30p 3a COOJIIOJEHHEM 3aKOHOB B cdepe 3KOHOMMKH,
Ou3Heca M rocy1apCTBEHHOI'O YIIPABJICHUS;

- oOparaTbesi B apOUTPaKHBIHN Cy/ B 3AIIUTY MTyOJMYHBIX HHTEPECOB;

- y4acTBOBaTb B PACCMOTPEHUM JieJl apOUTPaKHBIMU CyJaMHu, €CIH 3TO
IIPEYCMOTPEHO 3aKOHOAATENIBCTBOM.

AIIK P® neranus3upyeT MOJHOMOYUS MPOKypopa B PaMKax Y4acTHsl B apOUTPa)KHOM
cynomnpous3BojctBe. CormacHo cr. 52 AIIK P® [2] mpokypop ydacTByeT B apOUTPaKHOM
nporecce B IBYX OCHOBHBIX (popMax:

1)  OOpaieHre B apOUTPaXHBIA Cyl C MCKOM. B IaHHOW CHTyaliu MpOKypop
BIIpaBE IMpPEIbSIBIATH MCK B CIIydasiX: OCHApUBAHUS HEHOPMAaTHUBHBIX
IIPABOBBIX AKTOB, PEIICHUI M JIEHCTBUN OpPraHOB IOCYJapCTBEHHOH BIIAcTH,
MECTHOIO CaMOYTIPaBJIEHUS] U JOJDKHOCTHBIX JIMIL, €CJIM OHH MPOTHUBOpeYar
3aKOHOJATENbCTBY M HapylIalOT IpaBa HEONPENEIEHHOIO Kpyra JIMI WIIH
MyOJIMYHbIE MHTEPECHI; 3alllUTa IpaB M 3aKOHHBIX MHTepecoB Poccuiickoit
®enepauun, cyobekToB PO, MyHMIMIAIbHBIX 00pa30BaHUil; MHbBIE CIIy4aH,
MIpeyCMOTpEHHbIE (eepaibHbIMU 3aKkoHaMU. Hampumep, B COOTBETCTBUM C
4.3 c1. 198 AIIK P® [2] npokypop BrpaBe ocriapuBaTh PELICHUS HAIOTOBBIX
OpraHoB, €CJIM OHU HAPYIIAIOT yOJINYHbIE HHTEPECHI.

2)  Bcerymienue B eo i Aauu 3aKiItoueHuUs. [IpoKypop MOXKET y4acTBOBaTh B
7ierie, y)Ke paccMaTpuBaeMoOM apOUTPaKHBIM CYZIOM, IYTEM JayuH 3aKITI0OUeHHS
M0 CYIIECTBY CIOpa, €CIUM 3TO HEOOXOAUMO JUIS 3alUThl ITYOJIMYHBIX
uHTepecoB. Kak mpaBuio, 310 Kacaercs Jen O OaHKpOTCTBE, CIOPOB C
y4acTHEM TOCYJApCTBEHHBIX OpPraHOB U  KPYNHBIX  XO3SIMCTBYIOIIMX
CyOBEKTOB.

HeobxoauMo OTMETHUTb, YTO MPOKYpOp HE 00JagaeT NpaBOM IOJauu kKaiod B
KaCCallMOHHYI0O HMHCTAHIIMIO, 332 HCKIIOYEHHEM CJIydaeB, MPEAyCMOTPEHHBIX (eaepanibHbIM
3aKOHO/ATeNbCTBOM. [loMHMO TOro, ero yudactue B apOMTPaKHOM IIPOIECCE HE 3aMEHSET
CaMOCTOSITENIbHYIO 3alllUTy TpaB OpraHM3alMil M TpakdaH, a JULIb JOMOJHSAET CHCTEMY
MyOJIMYHOTO KOHTPOJIS.

To ectb, ydacTHe mHpoKypopa B apOMTpaXHOM IIpOLIECCE€ HAIPaBIEHO Ha 3alIUTy
MyOJIMYHBIX WHTEPECOB U oOecreyeHne 3aKOHHOCTU. Poccuiickoe 3aKOHOAATEeNbCTBO YETKO
pernaMeHTupyeT (GopMbl U MpeAenbl y4acTHs MPOKYpOpa, YTO IMO3BOJIAET eMy 3((eKTHBHO
OCYIIECTBIIATh HAA30pHBIC (PYHKIMU, HE MOAMEHSSI cOOOH CTOPOHBI YaCTHONPABOBBIX CIOPOB.
[Tpokypop B apOHTpa)XKHOM IIpoIecCe IEHCTBYET KaK 3alllUTHHK ITyOJIWYHBIX HHTEPECOB,
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UCTIONB3Ysl WHCTPYMEHTBI Haa30pa U CyAeOHOTO TIPEICTaBUTENbCTBA, Ui OOecredeHHs
3aKOHHOCTH B 3KOHOMHUYECKOM cdepe U B 00JIaCTH TOCYyIapCTBEHHOTO YIIPaBJICHUSI.

PaccMOTpUM  HECKOJIBKO TIPUMEPOB M3 CYACOHOW TPAKTUKH, WIUTIOCTPUPYIOIIUX
pa3IMYHbIE aCMEKThI y4acTUs MPOKYpOpa MPH PACCMOTPEHUU JIe]T apOUTPAKHBIMU CyaMHU.

OcmapuBaHue MYyHUIUMAIBHBIX KOHTpakToB - B 2012 romy ApOUTpakHBIA CyI
CaxanMHCKO 00J1acTH PacCMOTpeN UCK MPOKypopa 00 OCMapHBAHUU PEIICHUI ayKIIMOHHON
KOMHMCCUM U 3aKJIIOYEHHOI'O MYHMIMIAIBHOIO KOHTPAKTa HAa IIOCTaBKy TPAHCIIOPTHOIO
cpencta. [Ipokypop ykaszan Ha Hapyuienus PeaepanbHOro 3akoHa "O pa3MelleHnH 3aKa30B Ha
IIOCTaBKA TOBApOB, BBHIMOJHEHHWE pPa0OT, OKa3aHME YCIyr Uil TOCYJapCTBEHHBIX U
MYHUIMNAJIbHBIX ~ HYXA", BbIpa3uBIIMECs B JONyCKe K ayKIHOHY y4YacTHHUKa C
HECOOTBETCTBYIOIIEH 3asBKOM.

Cyn oTkazai B yJJOBJIETBOPEHUH HCKa, IOCYUTAB, YTO JOMYILIEHHOE HECOOTBETCTBHE (TOT
BBIITyCKa TPAHCIOPTHOIO CPEACTBA) HE MOBJIMUSAJIO Ha PE3Yy/lbTaThl TOPrOB M HE IPUBEIO K
HEeOIaronpuaATHbIM TOCIEACTBUAM. [loCTaBIeHHOE TPAaHCHOPTHOE CPEICTBO HCIOIB30BATIOCH
JUISl MyHULMIIATbHBIX HYK/Jl U HAXOJWJIOCh B YI0BJIETBOPUTEIBLHOM COCTOSIHUU [ 5].

DTOT mpuUMep IEMOHCTPUPYET, YTO MPH OOpAIlllEHUH MPOKYpopa B apOUTPa)KHbBIN Cy[
HEOOXO0IMMO HE TOJNBKO YyKa3aTh Ha (OpMalbHBIC HapyIICHWs, HO W J0Ka3aTb, YTO OSTH
HApYIICHUS CYIIECTBEHHO 3aTParvBalOT MYOIUYHBIE MHTEPEChl WU MPUBOAAT K HEraTUBHBIM
MOCJIE/ICTBUSIM.

[Ipu3nanue HeneiicrButenbHOCTH caenok - B 2010 rony mpokyparypa CBepulOBCKOM
obmactu npenbsiBuiaa 141 uck B apOMTpaXHBIA CyZ, W3 KOTOPHIX 122 Kacanuch HpU3HAHUS
CIEJIOK HelelcTBUTeNbHBIMU. HapyleHus BKIIOYaIM HE3aKOHHYIO Iepenady (eaepaabHOro
MMYILIECTBA, HECOOJIOCHNE 3€MEIbHOT0 3aKOHOIATENbCTBA U 3aKOHOAATENILCTBA O Pa3MEILLEHUN
3aKa30B JIJIsl TOCYAAPCTBEHHBIX U MYHHUIIMIIAIBHBIX HYXK [S].

JlanHBII TpUMEp MOAYEPKUBACT AKTHBHYIO POJb IPOKYpaTypsl B KOHTPOJIE 3a
COOJTIO/IEHHEM 3aKOHOJATENbCTBA MPH 3aKIIOUEHUH CHENIOK C Y4acTHEM TOCYAApCTBEHHBIX U
MYHUIUNAIbHBIX OpraHoB. [Ipokypopckre NCKH criocOOCTBYIOT BOCCTAHOBIIEHHUIO 3aKOHHOCTH U
IIPEJOTBPALICHUIO HETPABOMEPHOTO PACIIOPSKEHNS TOCYAaPCTBEHHBIM UMYILIECTBOM.

OTka3 mpokypopa OT UCKa - B IpakTuke ApOutpaxkHoro cyna KpacHosipckoro kpas
HEpeJIKO BCTPEUaroTCsl Cydau, KOrja MPOKypop OTKa3bIBAeTCA OT MCKa Mocie JOOPOBOJIBHOTO
YCTPaHEHHUs] OTBETUYMKOM HAPYIIEHUH 3aKOHOAATENILCTBA, IMOCTYKMBIIUX OCHOBAaHHEM [UIs
oOparteHus B cyn [6].

OTka3 mpokypopa OT HCKa B IMOJOOHBIX CHUTyallUsSX CBUAETEIBCTBYET O TMOKOCTU
IPOKYPOPCKOTO HaJa30pa M OpUEHTAllMM Ha (aKTUYECKOE BOCCTAHOBJIEHUE 3aKOHHOCTH.
JloOpoBoIbHOE yCTpaHEHHE HapYIIEHUH CO CTOPOHBI OTBETYMKA TIO3BOJSIET W30€XKaTh
JUIMTENBHBIX CYIEOHBIX pa30UpaTeNbcTB M CIOCOOCTBYET OINEPAaTHBHOMY BOCCTAHOBJIEHHIO
MIPaBOMOPSIKA.

[IpuBenénHbie MpUMeEphl WILTFOCTPUPYIOT pa3lIMdHble (POPMBI ydacTHsi MPOKypopa B
apOUTpa)kHOM TIpollecce, HalpaBiieHHbIE HA 3alUTy MYOJUYHBIX MHTEPECOB U oOecredeHue
COOJTIO/IEHHS 3aKOHOJATENILCTBA B SKOHOMHUUECKOI cepe.

[lepcriekTHBBI Pa3BUTHsI Y4acTHs TPOKYypopa B apOUTPaKHOM IPOLECCE MOKHO
paccMOTPETh C TOUKU 3PEHUSI COBEPLICHCTBOBAHUS 3aKOHOJATENbCTBA, PABOIIPUMEHUTEIBHON
MIPAKTUKU U OBBILIEHHS 3PHEKTUBHOCTH MPOKYPOPCKOro Haa30pa. K TakoBbIM OTHOCSTCS:

1.  CoBepiieHCTBOBaHHE HOPMATUBHO-TIPABOBOTO PETYIMPOBAHUS:

—  paclIMpeHHe OCHOBAHUN YydacTHsl MpOKypopa B apOUTpakHOM
mpoliecce, BKIIIOYas 3alllUTy UHTEPECOB TOOPOCOBECTHBIX YYaCTHHKOB
HKOHOMHYECKOH JIeITeIbHOCTH, a HE TOJBKO IMyOINYHBIX HHTEPECOB;

- KOHKpPETHU3aIHsl MTPOLecCyaIbHBIX MOJTHOMOYHIA TPOKYpOpa, 0COOEHHO B
YacTU €ro POJIM Ha Pa3IMYHBIX CTAAUSIX CYIOMPOU3BOJCTBA (Hampumep,
YTOYHEHHE paBa Ha 00’KaJIOBaHUE CY/ICOHBIX aKTOB);
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—  pa3paboTKa  MEXaHHU3MOB  B3aUMOJCHCTBUS  TPOKypaTtypsl ¢
TOCYlapCTBEHHBIMM ~ OpraHamMM ¥ OM3HEC-COOOIIECTBOM I
CBOEBPEMEHHOT'0 BBISBIICHUS HapyIICHHU, TPEOYIOIIUX MPOKYPOPCKOTO
BMEIIATENIbCTBA.

2. lloslmenue 3(h(h)eKTUBHOCTH IPOKYPOPCKOI0 Ha/130pa:

—  CO3JaHUE CIEUUAIM3UPOBAHHBIX I[OJPA3JEIECHU B IPOKYyparype,
3aHMMAIOIIMXCS ~ HMCKIIIOYUTEIbHO  BOIpPOCAMH  apOMTPa)KHOrO
CYZONpPOU3BOJCTBA, YTO IMO3BOJIUT IOBBICUTH YPOBEHb SKCIEPTU3bI U
Ka4yeCTBO MOJIrOTOBKU IPOLIECCYANIbHBIX JOKYMEHTOB;

—  pa3paboTka KpUTepueB s OLEHKH A(P(PEKTUBHOCTH  ydacTus
MPOKYypopa B apOUTpa)XHOM Tpoliecce, YToObl n30exaTh (popMaaIbHOTO
[10JIX0/1a ¥ M3JIMILIHETO BMEIIATENBCTBA B YACTHO-IIPABOBBIE CIIOPHI;

—  YCHWJICHHE MPOKYPOPCKOTO KOHTPOJIS 32 UCIIOJTHEHHEM CY/IEOHBIX aKTOB,
0COOEHHO 1O JejaM, CBSI3aHHBIM C  TOCYJapCTBEHHbIMU U
MYHUIUIATBHBIMUA UHTEPECAMHU.

3. Buenpenue uupoBbIX TEXHOJIOTU:

—  aBTOMAaTH3alUsl  MOHMTOPMHIAa  apOMTPaXHOW  MPaKTHUKH  C
UCIOJb30BaHUEM TEXHOJOIMH HMCKYCCTBEHHOIO HHTEJIEKTa  JUIs
BBISIBJICHUSI CUCTEMHBIX HapyleHUH U (pOpMUpPOBAHUS OCHOBaHUM ISt
IIPOKYPOPCKOI'0 pearnpoBaHus;

—  pa3BUTHUE DJIEKTPOHHOIO B3aUMOJEWUCTBHUS IPOKYpaTypbl C CylaMH U
UHBIMM TOCYQpPCTBEHHBIMH OpraHaMM, YTO IIO3BOJIUT OIEpaTHBHEE
oOMeHUBaThCs MH(popMaLel 1 pearnpoBaTh Ha HapyIIEHUs.

4.  AHanu3 U IPUMEHEHHE MEKIYHApOIHOTO OIbITA!

—  H3yY4eHHME MOJENell  y4yacTusi TOCyJapCTBEHHBIX  OpPraHOB B
KOMMEPYECKOM CYAONPOM3BOJCTBE B JAPYIMX CTpaHax JUIs BBISBICHUS
YCIIEHIHBIX MPAKTHUK, KOTOPbIE MOXHO aJalTHpPOBaTh B POCCUHCKOM
IIPaBe;

—  BBEJCHME MEXaHM3MOB JIOCYAE€OHOIO YpEeryJlMpoBaHHUs C Y4acTHEM
IIPOKYpaTypbl, 4YTO MOXKET CHHU3UTh HArpy3Ky Ha CyIbl U IOBBICHTH
3¢ (EeKTUBHOCTD 3aIUTHI MYOJIUYHBIX HHTEPECOB.

Takum 00pazoM, MepCreKTUBBl COBEPIICHCTBOBAHUS y4yacTusl MPOKypopa B pamKax
apOUTPa)KHOTO MpOoIecca CBOJATCS K MOJEPHU3AIMU 3aKOHOJATENIbCTBA, 00Jiee aKTUBHOMY
BHEJIPEHUIO LM(POBBIX TEXHOJOTHH, a TaKKe MOBBIIIEHHIO 3()(HEKTUBHOCTH MPOKYPOPCKOTO
HaJ[30pa B yKa3aHHOM 00JacTH. DTO MO3BOJIUT ClIeNaTh €ro yyacThe 0oJjiee elieHarpaBIeHHbIM
U Ppe3yJbTaTUBHBIM, OOECHeunBas 3allUTy TOCYJapCTBEHHBIX HHTEPECOB 0€3 H3JIUIIHErO
BMeEIIATEILCTBA B c(hepy 4acTHOTO OM3HEca.

IlonBons WUTOr, MOXKHO CHIENATh BBIBOZ O TOM, YTO IIPABOBOE PETYIMPOBAHUE ydacTUS
NpOKypopa B apOMTPaXKHOM IpOILEcCe MPEJCTaBIseT COO0M BaXKHBIM 371eMEHT oOecrieueHHs
3aKOHHOCTH W 3allUThl MYOJUYHBIX HHTEPECOB B cdepe MpeanpuHUMATENbCKOW W HWHOU
DKOHOMUYECKOW JeATeNnbHOCTH. IIpOBEAEHHBIN aHalIW3 HOPMAaTHUBHO-IIPABOBBIX AaKTOB U
CyaeOHOM MpaKTUKK MOKa3all, YTo MPOKypop 00JagaeT ocoObIMU MPOIECCYabHBIMU TPaBaMH,
OTJIMYAIOIIMMHUCS OT MIPaB IPYTHUX YYACTHUKOB apOUTPA’KHOTO CYIONPOU3BOJICTBA.

OcHOBHBIE (YHKLIUH TPOKypopa B apOUTPaXKHOM IMpOIECcCEe BKIIOYAIOT 3alUTY
MHTEPECOB TOCYJapCTBA, MYHHUIMIIAIBHBIX OOpa30BaHMN M HEOIPAHUYEHHOrO Kpyra JIML, a
TaKXe OCIapUBaHUE HE3aKOHHBIX pEIICHUM OopraHoB BiaacTu. OJHAKO MpakKTHKa IMOKa3bIBAET,
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YTO y4yacTUE€ TPOKYpaTypbl B apOUTpaXHBIX JeNax SBJSETCS CpPaBHUTEIBHO PEIKUM H
OTrPaHUYUBAETCS CTPOrO ONPENEIEHHBIMU KaTETOPUSIMU CIIOPOB.

VYyacthe mnpokypopa B apOUTPaXHOM IIPOLIECCE OCTAETCS BAXKHBIM HHCTPYMEHTOM
MIPABOBOT'0 PETYIMPOBaHMS, TPEOYIOIIMM JabHEHIIEr0 Pa3BUTHS C YYETOM COBPEMEHHBIX
MIPABOIIPUMEHUTENBHBIX PEATUI U TCHICHIUI.
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AHHOTAIIUSA

B nanHo# cTtaThe paccMaTpUBAIOTCS acTIEKThHI 3alIMTHI HEOTHEMJIEMOTO MpaBa Ha JKU3Hb
U 3]I0pOBbE IHUII, KOTOpbIE OTOBIBAIOT HAaKa3aHWE B BHUJE JHUIIEHHS CBOOOIBL. ABTOPOM
HCCIIETYIOTCS BO33PEHUS YUCHBIX-TIPABOBEIOB, HE Pa3 0OPAIIABIIMXCS K TPOOIIEMHOMY BOIIPOCY
MPOKYPOPCKOTo Haa3zopa B MaHHOH cdepe. Takke B pamMkax HACTOSIIEH CTaTbU MPOU3BOIAUTCS
AQHAJIM3 OCHOBHBIX HAMpABICHUM NEATEIBHOCTH TMPOKYypopa IO OXpaHe IpaBa Ha KHU3Hb U
3/10POBBE OCYKICHHBIX.

KuioueBbie ¢j10Ba: IpOKypOPCKHUil HAA30p, IPABO HA JKU3HB U 3JI0POBBE, OCYKICHHBIC,
ACIEKTHI 3aIlHUTHI.

Abstract

This article examines aspects of the protection of the inalienable right to life and health of
persons who are serving a prison sentence. The author examines the views of legal scholars who
have repeatedly addressed the problematic issue of prosecutorial supervision in this area. This
article also analyzes the main activities of the prosecutor in protecting the right to life and health
of convicts.

Keywords: prosecutor's supervision, the right to life and health, convicts, aspects of
protection.

IIpaBo Ha KM3Hb U 30POBbE, KaK U3BECTHO, SABIIETCS HEOTHEMIIEMOW U Ba)KHEHUIIECH
rapaHTUe g TpakJaH Hamed crpaHsl. PersamentnpoBanHoe B KoHcTuTymmu u psae
MEXIyHAPOIHO-TIPAaBOBBIX JTOKYMEHTAaX, JaHHOE IPAaBO PAaCIpPOCTPAHAETCS HA BCEX JIUL, B TOM
YHCIIEe COBEPIIMBIINX OOIIECTBEHHO ONACHBIE JEIHHE M HaXOMAIIMXCA B MECTaxX JIMIICHUS
CBOOOBI.
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CornacHo craTUCTHYeCKUM TaHHBIM, B 2024 roay 3a 9 mecsiieB ObLTO OCYXACHO Ooee
60 Tteicsu dyemoBek [4]. IlomoOHbie 1Pl  CBUAETEIBCTBYIOT 00 aKTYaJbHOCTH
paccMaTpuBacMOl HAMH TE€MBI, ITOCKOJIBKY MPABO HA YXKU3Hb U 3JI0POBHE JIOJHDKHO OXPaHSATHCS
BHE 3aBHCHUMOCTH OT Ka4eCTB JINUYHOCTH U TSHKECTH COBEPILIEHHBIX UM MIPOCTYIIKOB.

CornacHo nosnoxeHussM ctatbu 10 YT0JI0BHO-UCHIOIHUTENBHOTO Kojekca Poccuiickoit
Oenepannu: «Poccuiickas denepaiys yBakaeT M OXpaHseT IpaBa, CBOOOIbI U 3aKOHHBIC
WHTEPECHl OCYKICHHBIX, 00ECIIeYNBACT 3aKOHHOCTh MIPUMEHECHHUS CPEIICTB UX UCIPABIICHUS, X
MIPAaBOBYIO 3AIUTY U JTUYHYIO O€30MaCHOCTb IPU MCIIOTHEHUHU Haka3aHui» [1].

Ha Ham B3risi, yCTaHOBIIGHHAs B JJAHHOM HOPMATHBHOM TIPAaBOBOM aKT€ TapaHTHUs
ABJISIETCS OJHOM M3 CaMbIX BaXKHBIX, MOCKOJBbKY MOXKET CO3/1aThCsl BIIEYATJIICHHE, YTO JIUIIA,
OTOBIBAIOIIME HAKAa3aHHE B MECTaX JIMIIEHHUs CBOOOJBI, OrPaHUYCHBI BO Beex mpasax. OmHako,
JTAHHOE CY)KICHHE SIBIISCTCA JIOKHBIM. ['apaHTHM OCYXIEHHBIX PEAIN3YIOTCS MOCPEACTBOM
WHCTUTYTA MMPOKYPATYPhI, KOTOpPasi HTPaeT BAXKHEHIIIYIO POJIb B 3aUTE MPAB OCYKICHHBIX.

[loxkanyii, OHONM W3 KIIIOYEBBIX 3a/a4 MPOKYpaTyphl SBISETCS OOecreueHue
COOJIFOJICHHST 3aKOHHOCTH TPH WCTIOJHECHUH HaKa3aHWA, BKJIIOYAs 3alIUTy IMpaBa Ha XHU3Hb U
3[I0POBBE, a TAKXKE HAZ30D 3a ACATEIIbHOCTHIO aIMHUHUCTPAIIH UCTIPABUTEIbHBIX YUPESKICHUH.

JUIs TMOJHOLUEHHOIO IOHUMAHUS HCCIEAYEMON TEMbl CUMTAeM IIeJIECO00pa3HbIM
00paTUTh BHUMaHKE Ha OCHOBHBIE HAIpaBIICHHsI JeITEIbHOCTH IIPOKYpopa B JAaHHOM cdepe.

[lepBpIM W, Ha Hall B3IV, OCHOBOIOJIATAIOIIMM 3JIEMEHTOM SIBJSIETCSI KOHTPOJIb 32
YCIIOBUSAMH COJIEPYKAHUS OCYXKJIEHHbIX. IMEHHO MPOKYpOp MpPOBEPSET COOTBETCTBUE YCIOBUI
colepkaHusi TpeOOBAaHUSIM 3aKOHOJATEIbCTBA, HAJIMYHE HEOOXOAMMBIX YCIOBUH  JUIA
obecrieueHrs: 6€30MaCHOCTH U OXPaHbI 3JI0POBbSI OCYKICHHBIX.

JlaHHBIE MEpBI SBISIFOTCS BAXKHEHIIIMMU B 00SCTICUCHHH TIpaBa Ha JKU3Hb M 3JI0POBbE, TaK
KaK TPOBEpPKa CAHUTAPHOTO COCTOSHUS TMOMEIIEHH, 00ECleYeHne MEIUIIMHCKON MOMOIIIH,
nuTaHue — 0a3oBble MOTPEOHOCTH JWI, 0€3 KOTOPBIX HENb3sl TOBOPHTH O peasH3alliH
UCCIIEyeMOro Tpasa.

Kak ormeuator H.II. I'nenoBa m C.H. JloceBa: «B X0Je NpPOBEPKU YUPEKIECHUNA U
opranoB YVC mpokypop yIMoIHOMOYEH HE TOJIBKO pacCMaTpuUBaTh OOpAIlEHHs OCYXIECHHBIX,
CBsI3aHHBIC C HAPYIICHUEM WX TPaB U 3aKOHHBIX MHTEPECOB, HO M MPOBOJUTH JIMYHBIA MTPHEM
OCY)KICHHBIX, YTO ONArompHsITHBIM O0pa3oM MOXET CKa3aTbCs Ha BBISBICHUH JIATCHTHBIX
HpecTyIuIeHuD [2].

Take TPOKYpPOp OCYIIECTBISET HAA30p 3a COOMIOJEHUEM TMIPaB  OCYKICHHBIX
MIOCPEJICTBOM KOHTPOJIS 32 COOIO/IEHUEM MPaBUJI BHYTPEHHETO paclopsiika, YCIOBUN Tpyda U
OTJIbIXa, METUIIMHCKOTO OOCITYKUBAHHUS.

Eme omHuMm HeMaloBaKHBIM acleKTOM, KOTOPBIM perjiaMeHTupyercs crarbeit 104
BBILICYIIOMSIHYTOTO aKTa, SIBIISETCS] MPEIOCTaBIEHUE OTIyCKa OCYXKJIEHHBIM, OIUIaTa TpyAa,
Ha3HAUCHHWE CTPaXOBOW TNEHCHU W WHBIC MpaBa, TO €CTh COIMAIBHBIC TapaHTHU I JaHHOU
KaTeropuu rpaxk/iaH.

IIpokyparypa Poccuiickoit @enepanun OCyIIECTBISAET MIPOLECC KOHTPOJIS OCPEICTBOM
CJIETYIOLINX CIIOCOOOB:

- MIPOBEJICHUS TUTAHOBBIX TPOBEPOK C MENBIO OICHKH YCIOBHI COJCpIKaHUS
OCYXKICHHBIX (ITPOU3BOJIUTCS OCMOTD KHJIBIX ITOMEIICHUN, METUIIMHCKUX
MTyHKTOB, CTOJIOBBIX, CIOPTUBHBIX IIJIOMIAIOK, MECT pabOTHI U MHBIX OOBEKTOB,
UCHOJIb3YEMBIX 3aKITFOYEHHBIMN);

— MPOBECHUS BHEIJIAHOBBIX TPOBEPOK B  CIIydasX, €CIM TMOCTyMaer
uHpoOpMaIKs O BO3MOXHBIX HApYIICHUSX MpPaB OCYKIACHHBIX. JIaHHBIA BUJ
MPOBEPOK  OCYyHIECTBIsIeTCs  0e3  NpeIBapUTEIbHOTO  YBEIOMIICHHS
aJIMUHUCTPALIMU UCTIPABUTEIHHOTO YUPEXKIEHUS €CIIM €CTh OCHOBAHHUS
nojlaraTb BO3MOKHOCTh 3J10yMOTPEOICHUSI TOJTHOMOYMSMHU pPEICTaBUTENeH
KOJIOHMI ¥ MHBIX MECT JIMIIICHUSI CBOOO/IBI.

- MPOM3BOJICTBO aHajM3a JIOKYMEHTAllMH, CBS3aHHOM C OCYXIECHHBIMH,
BKJTIOYAs KYpHAJIbI y4eTa MOCEIIEHUH, METUIIMHCKUE KapThl, aKThl TIPOBEPOK
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U WHBIC JOKYMEHTHI, YTO IO3BOJSET BBIIBUTH BO3MOXKHBIC HApYIICHUS U
HEIOCTaTKU B pab0Te HCIIPABUTENILHBIX YUPEXKACHUN. AHAN3 TOKYMEHTAIUH,
B YAaCTHOCTH MEAMIIMHCKUX JOKYMEHTOB, MOPOH UIPAeT PEHIAloNIyl0 POJib,
MOCKOJIbKY TPECTYIUICHHUS, COBEPLICHHbIE MPOTUB >KU3HHU U 3]I0POBbA
rpaXJIaH B MECTaX JIMIICHUS CBOOO/IBI, XapaKTePU3YIOTCSI BEICOKUM YPOBHEM
JIATEHTHOCTHU, TO €CTh IPABOOXPAHUTEIbHBIM OpPraHaM pPEIKO CTaHOBUTCS
U3BECTHO O  3JIOYNOTPEOJEHHUAX  CO  CTOPOHBl  aJMMHHUCTpALUU
UCIPABUTEIBHOTO YUPEKACHUS UM OCYKICHHBIX JIUII.

OTMmeTuM, YTO BO BpeMs MPOBEPOK MPOKYPOPhI MOTYT TPOBOAMTH Oeceapl C
OCY)KICHHBIMU, YTOOBI Y3HaTh 00 YCIIOBHSIX MX COJEpKaHMs, HaJIUYUM MpoOJjeM U kanolax.
[Tonydenne WHQPOPMAIIUM HEMOCPESICTBEHHO OT TEX, KTO HAXOJUTCS B MECTaX JIMIICHUS
CBOOO/IbI UMEET OTPOMHOE 3HAUEHHE, TOCKOJIbKY MO3BOJISIET OOHAPYKUThH U 00s13aTh YCTPAHUTh
MMEIOLIUECS HApPYIICHHUS.

[lonTBepxkeHreM  JaHHOTO  Te3Mca  MOXET  CTaTb  aHalu3  JIOKYMEHTOB,
CBUJICTETILCTBYIOIIMX O IMpOBepke Bamylickol mpoxkypaTypod Mo HaA30py 3a COOJIOJACHUEM
3aKOHOB HcCIIpaBUTENbHON KonoHuu NeS B 1. benropon ot 7 gpespans 2025 rozaa [3].

[TpoxypopoM u onepaTUBHBIMH COTPYAHUKAMU MOCIIE JIMYHOU OeceIbl C 3aKIIF0YCHHBIMU
ObUTM BBISBJICHBI HApYIICHUS, Kacaroluecs oOecreueHusl JHUYHOM O0e30macHOCTH  JIHII,
OTOBIBAIONIMX HAaKa3aHUE B MECTaX JIMIICHUS CBOOO/IBI, 8 TAKXKE PEKUMA UX COJICPIKAHUSI.

BBuly MaHHBIX HapyIICHUH MPOKYPOP BBIHEC HAYAILHUKY WCIPABUTEIBHON KOJOHHU
MOCTAaHOBJIEHUE 00 UX YCTPAHEHUH, a MaTepUalIbl POBEPKHU NEPEIaHbl B BBIIIECTOSIINI OpraH,
KOTOPBIH B3sUT HA KOHTPOJIb CIIOKUBIIYIOCS] CUTYAIIMIO B JAHHOM YUPEXKICHHH.

W3 ananuza maHHOTO aKTa CTAHOBHUTCA OYEBUIHBIM, YTO UMEHHO MPOKYpPOP SIBISETCS
[JIABEHCTBYIOIIMM 3B€HOM B OOECIICUEHHH TIPaB IPaXKIaH Ha )KU3Hb U 3JI0POBbE.

3aKIIIOYNTENBHBIM B paMKax JaHHOW paOOThI HAMPABICHUEM JIESTETBHOCTU MPOKYpOpa
SBIISIETCS B3aUMO/ICHCTBUE C OpraHaMH T'OCYIapCTBEHHOM BIACTH U MECTHOTO CaMOYIIPaBIICHUSL.
[TomobHOE cCOTpyIHUYECTBO MO3BOISET Oosiee A(h(HEKTUBHO 3aIIUIIATH MTPaBa OCYKICHHBIX.

[TogBOasT UITOT TIPENICTABIEHHOMY HMCCIIEAOBAHUIO, MBI TIPUIIUTM K BBIBOAY O TOM, UTO
MPOKypaTypa UrpaeT KIOYEBYIO POJb B 00ECIEYEHUU COOIONEHUS MpaB JIUIl, OTOBIBAIOIINX
HaKa3aHKE B BHUJIE JIUIIIEHHS CBOOOIBI, BKJIOUAs ITPABO HA )KU3HB U 3/I0POBbE.

B pamkax naHHOM cTaTh HaMu OBUIM HCCIEOBaHBI CIEAYIOLINE HAIPaBICHUS
JeSITeIbHOCTU MPOKYpOpa B TaHHOH cdepe:

— MIPOBE/ICHNUE TUIAHOBBIX M BHETUIAHOBBIX MPOBEPOK;

- MIPOU3BOJICTBO aHAIN3A JJOKyMEHTAIINY;

- MIPOBEJICHUE Oece/l C OCYK/IEHHbIMU;

— B3aMMOJICIICTBUE C OpraHaMu TOCYIApCTBEHHOW BIACTM ¥ MECTHOTO
CaMOYIPaBJICHHUS.

Takum o0Opa3om, mMpoKypaTypa BBICTYNMAaeT KaK 3al[UTHUK TIPaB OCYXKICHHBIX,
obecrieuriBasi COONIOJIEHHME HOPM MEXAYHAPOAHOTO TMpaBa M aKTOB OTEYECTBEHHOTO
3aKOHOJATENNbCTBA, HAMPABJIECHHBIX Ha 3allIUTy IIPaB YeIOBEKa.
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AHHOTAUA

B crathe paccmarpuBaroTCs OCOOCHHOCTH 3aIllUTHl BEIIHBIX IIPaB B KOHTEKCTE
OCYIIECTBIICHUS] TOCYJAApCTBEHHOIO KOHTPOJII W Haa30pa. AHAIM3HPYIOTCS IPaBOBBIC
MEXaHU3MbI 00eCIIeYeHrs Oaanca MeX Iy MyOJIMYHBIMA UHTEPECAMHU TOCYIapCTBAa U YaCTHBIMHU
uHTEepecaMu coOCTBEeHHUKOB. OcO000e BHUMAaHHE YACTSCTCS BOIPOCAM OTPAHUYCHHS BEIITHBIX
MIPaB MPH MPOBEICHUN KOHTPOIBHBIX MEPOIIPHITUN U CIIOCO0aM MX MPABOBOM 3aIIUTHI.

KiioueBble ciioBa: BeEIIHBIE MpaBa, TOCYAAPCTBEHHBIM KOHTPOJIb, 3allUTa IpaBa
COOCTBEHHOCTH, KOHTPOJIbHBIE MEPOIIPHUSATHSIL.

Abstract

The article examines the specifics of the protection of property rights in the context of
state control and supervision. The legal mechanisms for ensuring a balance between the public
interests of the state and the private interests of owners are analyzed. Special attention is paid to
the issues of limitation of property rights during control measures and ways of their legal
protection.

Keywords: property rights, state control, protection of property rights, control measures.

B coBpeMEHHBIX YCIOBUSIX OCOOYIO AaKTyallbHOCTh NPUOOpETaeT BOMPOC 3alUTHI
BEIIIHBIX ITPaB MPU OCYIIECTBICHUN TOCY/IapPCTBEHHOTO KOHTPOJIS i HaA30pa. ITO 00YCIIOBIEHO
HEOOXOIMMOCTBIO OOecredyeHusl OalaHca MeXIy MyONUYHBIMA HHTEpEcaMu TOoCyqapcTBa B
cdepe KOHTPOJIS U YaCTHBIMH MHTEPECaMH COOCTBEHHUKOB MIMYIIIECTBA.

I'ocynapcTBeHHBIN KOHTPOJIb HUKAK HE yMalsieT BEIIHbIX npaB. KiroueBas 0cOOEHHOCTD
BEIIIHBIX MPaB — 3TO UX «CJIEJOBAHKE) 32 MIMYIIECTBOM, TO €CTh OHH OCTAIOTCS y BIIAJIENblIa BHE
3aBHCHUMOCTH OT TOTO, KTO SIBJISIETCS] COOCTBEHHUKOM MMYIIIECTBA.

Jlpyrasi BaykHasi XapaKTepHCTHKA — aOCONIOTHAS 3alllMTa 3TUX MpaB. ITO 03HAYAET, YTO
OHH 3alllMINAIOTCS MPOTHUB JIFOOOTO NUIla, Hapymatomiero ux. [lostoMy, naxke ecinu BO Bpems
TOCY/IapCTBEHHBIX TIPOBEPOK WIIM TIPU MPUMEHEHHH Mep TPHHYXICHUS MEHSIETCS] COOCTBEHHHK
MUMYIIIECTBA, BEUIHBIC TpaBa, CBA3aHHBIE C DTUM HMYILECTBOM, OCTAIOTCS HEH3MEHHBIMU U
MPOJIOJKAIOT JIEHCTBOBATD.

l'ocynapcTBO HE MOMKET WTHOPUPOBAaTh 3TH IMpaBa IPU OCYIIECTBICHHUH CBOUX
KOHTPOJIbHBIX (DYHKLIMH.

PernameHTanus BONPOCOB, KacalOIIMXCS 3allUThl TpaB MpeanpuHUMATENed Tpu
MPOBEJICHUH TOCYIAPCTBEHHOTO KOHTPOJIS (Ha/m30pa) ocymiecTBisiercs: DeneparbHbIM 3aKOHOM
ot 31.07.2020 Ne 248-®3 «O rocyaapcTBEHHOM KOHTpoJie (HAA30pe) U MYHHUIUMIATHLHOM
KoHTposie B Poccuiickoit @enepanyin», KOTOPHIM YCTAHABIMBAIOTCS OCHOBHBIE IPUHIIMIIBI
3alUTH] HAUBUIYAIBHBIX MPEANPUHIMATENEH P MIPOBEACHUH YKa3aHHOTO KOHTPOJISL:

- 3aKOHHOCTH 1 000CHOBAaHHOCTB;

- CTUMYJTHPOBAHHE JJOOPOCOBECTHOTO COOIOICHHS 00s3aTeIBHBIX TPEOOBAHMIA,

- COPa3MEpHOCTh BMEIIATENHCTBA B ACATEIHPHOCTh KOHTPOJIHPYEMBIX JIHII,

- OXpaHa TpaB M 3aKOHHBIX HHTEPECOB, YBAXKEHHE [TOCTOMHCTBA JMYHOCTH,
JIETIOBOM peryTaiui KOHTPOJIUPYEMBIX JTHII;

- HEIOMYCTUMOCTB 3JI0yIIOTPEOIICHHS [TPABOM;



JIlendenuuu passumus HayKy u obpaszoeanus -135-

- COOJTIOJICHUE OXPaHSIEMOM 3aKOHOM TaiHBbI;
- OTKPBITOCTh H JIOCTYITHOCTh MH(OpMAIK 00 OpraHU3aliK U OCYIECTBICHHN
rOCYJIapCTBEHHOT'O KOHTPOJIS (HAA30pa), MyHUIIMTIAIBHOTO KOHTPOJIS;
- OIEPAaTUBHOCTH MPH OCYLIECTBICHUHU T'OCYIapCTBEHHOIO KOHTPOJIA (Ha130pa),
MYHHLMIIAJIBHOTO KOHTPOJIS.
3aKOHOM TaK)K€ OUepUEHBI TPAHUIIBI TTOJTHOMOUUN OPraHOB rOCYAaPCTBEHHOM BJIACTH U
OpraHOB MECTHOT'O CAaMOYIIPABJICHUs, YCTAHOBJIEH IOPSJIOK OpPraHU3allMd W TMPOBEICHUS
MIPOBEPOK B XOJI€ HAI30PHBIX Ipoueayp. Tak, npyu MpoBEACHUH MMPOBEPOK JIOJKHOCTHBIE JIMLA
KOHTPOJIBHOT'O OpraHa He BIPaBe:

1. mpoBogMTh TPOBEPKY TpeOOBaHWM, HE OTHOCAIIMXCS K KOMIICTCHIUH
KOHTPOJIBHOT'O OpraHa;

2.  OCYIIECTBIATH IUIAHOBBIC MPOBEPKH B CIIy4ae OTCYTCTBHS WHIUBHIYaILHOTO
IIpeAIPUHUMATENS 12 (V0] €ero [IPEICTaBUTEIA

TIPEITPUHIMATEIIS/ FOPHIUECKOTO JINTIA,

3.  TpeOoBaTh MpPENCTABICHUS JOKYMEHTOB, OOpa3lbl MPOAYKIHUH U HHYIO
WHPOPMAIIMIO, HE SBIBIIONIYIOCS OOBEKTOM KOHTPOJBHBIX MEPOIPUSATHHA, a
TaK)K€ U3bIMATh YKa3aHHbIC JIOKYMEHTHI;

4.  packpbIBaTh KOMMEPUECKYIO M HHYIO OXPaHsEMYIO 3aKOHOM TaliHY;

5.  MpeBbIIaTh YCTAHOBJICHHBIE CPOKH MTPOBEICHUS ITPOBEPOK.

CornmacHo  mpuBeneHHoMy — @DenepaibHOMY  3aKOHY  TpaBa  HWHIUBUAYAIbHBIX
MpeaIpUHUMATENEN IPU OCYILIECTBICHUH TOCYJAPCTBEHHOTO KOHTPOJIS 3aKJIFOUAOTCS B!

1.  mpaBe npucCyTCTBOBATH MPH MPOBEICHUN KOHTPOIBHBIX MEPOIIPUITUM;

2 IIpaBe /J1aBaTh OOBSICHEHUS 110 BOMPOCaM K MPEIMETY ITPOBEPKH;

3. mpaBe Ha moiydeHre HH(YOPMAIUU O TIPOBOAMMOM MEPOTIPHUSITHY;

4 IpaBe 3HAKOMUTHCA C PE3yIbTaTaMHU MEPOIPUSITUN MO KOHTPOJIIO, & TAKKe
oOxanoBaTh JAeWcCTBUsS  (Oe31elCTBHE) JOJDKHOCTHBIX  JIMI  OpPraHoB
rOCyJ1IapCTBEHHOT'O KOHTPOJIS (Ham3opa) B YCTaHOBJIEHHOM
3aKOHOJIaTeNbCTBOM PD mopsake;

5. mpaBe Ha  BO3MEIIEHHWE  YOBITKOB, MPUYMHEHHBIX  IPOBEIACHUEM
rOCyJIapCTBEHHOTO KOHTPOJIS (HAA30pa).

3ammra mpaBa COOCTBEHHOCTH W APYIMX BEIIHBIX MpaB OCYIIECTBISIETCS B pamKax
oOmiel rpaIaHCKO-TIPaBOBOM 3alllUThl U CBA3aHA C HCIOJIb30BAaHUEM IPEIyCMOTPEHHBIX
3aKOHOM CIIOCOOOB 3alUTHI TpakaaHckux mpas (cT. 12 'K P®) [2]. [lepeuens ux He sBIseTCs
MCYEPIBIBAIOIIMM. 3aKOH TIPeIyCMaTpUBAaeT BO3MOXHOCTh PACIIMPEHUsT Kpyra CrocoOoB
3aIlUTHL, @ TAK)KE CYIIECTBOBAHUE PA3HOBUAHOCTEN 3aIUTHI OTJAENIBbHBIX TPaXIaHCKUX MpaB. CT.
45 Koncturynmu P® mnpemycmarpuBaeT, 4TO «KaXAbld BIpaBe 3alllMIaTh CBOM IIpaBa M
CBOOOJIBI BCEMH CMOCO0AMHU, HE 3ampelieHHBIMU 3aKkoHOM» [1]. DTo monokeHue B paBHOMN
CTETICHH OTHOCHTCS U K 3aIIUTE TIpaBa COOCTBEHHOCTH.

Poccuiickoe 3aKOHONATENTLCTBO HAAEKHO 3alHMINACT TpaBa COOCTBEHHHKOB Ha
MMYILIECTBO OT HEMPABOMEPHBIX JIEHCTBHM TPETBUX JIML. DTO JOCTUTAETCS, MPEXKIE BCETO, C
MOMOIIIBIO TPEX OCHOBHBIX BUOB CYICOHBIX UCKOB.

Bo-miepBhIX, 5TO BUHAWKAIIMOHHBIA WCK, TMPEACTABISAIONIMK Cco0oi TpeboBaHUE O
BO3BpAaTe MMYILECTBA U3 HE3aKOHHOTO BIIAJICHUS APYTOro Jinia. B naHHOM ciiydae cOOCTBEHHUK
JIOKa3bIBaeT CBOE MpPaBO COOCTBEHHOCTH Ha KOHKPETHYIO Belllb M TpeOyeT e€ Bo3Bpara
HE3aBUCUMO OT TOT0, JOOPOCOBECTHBIM KM HEJOOPOCOBECTHBIM SIBJSUICS BIAJAEel. ITO
MOIIHBI UHCTPYMEHT, TIO3BOJISIONINI BEPHYTHh UMYIIIECTBO, JaXK€ €CIIM OHO HAXOJUTCS Y JIUIIA,
KOTOpPOE UCKPEHHE CUMTANIO Ce0s1 COOCTBEHHUKOM.

BTOppIM BaXXHBIM MEXaHU3MOM SIBJISIETCSI HEraropHbld HMCK. OH HampaBleH Ha
yCTpaHEHHe JIIOOBIX ACWCTBHIA, HAPYIIAIONIMX BEITHOE MPAaBO COOCTBEHHHKA, JTAKE €CIIU 3TO He
BJIeUE€T 3a cOo0O0M HENOCPEICTBEHHOIrO JHWIIeHUs BiaaeHusa. Hampumep, 3T0 MoxeT ObITh
TpeOOBaHUE O TMPEKPAIICHUN CTPOHWTEIbCTBA HA BallleM 3€MEIbHOM YYacTKe, YCTPaHCHUH



-136- JIlendenyuy paseumus Hayky u obpasosanus

NPENATCTBUM JJI1 JOCTyNa K HEABWKUMOCTH WM TNPEKPALICHUH ACUCTBUM, yXYyIIIAIOLINX
KAayeCTBO UMYLIECTBA.

B orimume oT BUHIMKAIIMOHHOTO MCKa, HETATOPHBIN MCK HE TpeOyeT BO3BpaTa caMoro
UMYIIECTBA, a POKyCUpYETCs Ha MPECEUCHUH HapYILIEHHU paB Ha HETo.

Tpetnii TMI KMCKa — KUCK O TMPHU3HAHUU BEIHOIO IpaBa. DTOT MCK IPUMEHSETCS B
CUTyallUsX, KOTJa TMpaBO COOCTBEHHMKA OCMApUBACTCA, W OH HYXKAAeTcs B CyAeOHOM
MOJTBEPKJIEHUH CBOMX Tipas [3, c. 831].

Hanpuwmep, 310 MokeT ObITH HEOOXOMMO MPH CIIOpaxX O FPaHHIIAX 3eMEIbHOTO Y4acTKa,
0 IIpaBe Ha HACJIE/ICTBO WM O IpaBe COOCTBEHHOCTH Ha CIIOPHYIO BEILIb.

Cyn, paccMOTpeB [10Ka3aTenbCTBA, BBIHOCUT pELIEHUE, IOATBEP)KIAIOUIEe WIH
OIpOBEprarolee HATMYKE BEIHOTo MnpaBa y uctia. OnHako crenuduka 3aiuThl BEIHBIX [1PaB
3HAYUTEIIbHO U3MEHSETCS, €CIIM B CUTYAI[MIO BOBJIIEYEHBI OPIaHbl FOCYIapPCTBEHHOTO KOHTPOJIS.

HeobOxomuMo  mpeAcTaBUTh — MCUEPIBIBAIOIIME  JOKA3aTENbCTBA,  BKIHOYAIOLIME
JIOKYMEHTAJIBHOE MOATBEPKACHUE CTaTyca COOCTBEHHUKA UMYIIIECTBA (K IPUMEDPY, BHIMHUCKY U3
EI'PH o mpaBe Ha HEOBM>KUMOCTb) M (DaKThl, CBUAETENILCTBYIOIIME O IPOTHUBOIPABHBIX
JEHCTBUSIX TOCYJAPCTBEHHBIX CTPYKTYP B OTHOIIEHUH JIAHHOTO [IpaBa.

BakHO TOMHUTB, YTO OOBEKTOM 3aIUTHI SIBISETCSI KOHKPETHAS WHAWBHUIya IbHAs BEIllb,
W yCWIus JOJDKHBI ObITh HAaIpaBlIeHbl HAa MpaBa Ha JaHHYIO Bellb, a HE KaKUX-JMOO
aOCTpaKTHBIX TIPaB.

Ocoboe BHMMaHME YAEISIETCS 3alllUTe MpaB HA HEABHKHUMOCTb, KOTOpBIE TPeOYIOT
00s13aTeNbHOM TOCYIapPCTBEHHON PETHCTPALHH.

Perucrpamust  siBisieTcs  KIIIOYEBBIM  JIOKA3aTENbCTBOM IpaBa COOCTBEHHOCTH H
CYIIECTBEHHO O0JIeTYaeT 3aIUTy HHTEPECOB B CIIy4ae BOZHUKHOBEHHS CIIOPOB MM KOH(IMKTOB
C IpYyrUMHU JIMLIAMHU.

be3 perucrpauuu MNOATBEpAUTH BIIAJEHUE HEABMKUMOCTHIO HAMHOIO CIIOXKHEE, U
3ammTa npaB  OyaeT 3HauMTenbHO 3atpyaHeHa [4, C. 266]. Ilosromy, peructpanus
HEJBIKUMOCTH — 3TO HE MPOCTO (POpMalbHOCTh, a HEOOXOAUMBIA IIar Iuisi oOecredeHus
Ha/IEKHOM 3alIUThl UMYIIECTBEHHBIX TIPaB.

ITpoBenénHoe uccneoBaHe 0COOEHHOCTEHN 3alUThI BELHBIX MPaB MPU OCYIIECTBICHUH
roCyJapCTBEHHOTO0 KOHTPOJISI M HaZ;30pa MO3BOJISIET CIENIaTh CIIEAYIOINE BEIBOIDI.

Bo-nepBbIX, 3ammra BEHIHBIX I[paB B YCIOBUSAX TIOCYJApCTBEHHOIO KOHTPOJIA
Hpe/ACTaBIsIeT cOOON CIOXKHBIA NMPABOBOM MEXaHWM3M, TPEOYIOIIMI KOMILJIEKCHOTO IOJXO0JA.
KiroueBbIM acnekToMm sBIsieTcsl obOecriedeHue OajlaHca MeXIy IyOJMYHBIMH HHTEpecamMu
rocyJapcTBa U YaCTHBIMHM HHTEpECaMu COOCTBEHHHMKOB. IIpu 3TOM HEOOXOIMMO YUUTHIBATh, UTO
BEIIHbIE MpaBa 00J1aJal0T 0CO00M MPaBOBOM MPHUPONION, XapaKTEpHU3YIOLIEWCs MpU3HAKaMU
ClIeIOBaHUSI W aOCOMIOTHOCTH  3aIllUTBl, 4YTO JOJDKHO HAaxXOJUTh OTpPaXEHHE B
NpaBONPUMEHUTENbHON MpakTuke [5]. Takum 00pa3zoM, KOMIUIEKCHBIH MOIXOJ K PEIICHUIO
BBISIBICHHBIX IPOOJIEM M  BHEApPEHHWE NPEJIOKEHHBIX Mep OyayT crocoOCTBOBATh
dbopmupoBannio 3GGHEKTUBHON CHUCTEMBI 3alllUTHl BEIIHBIX TPaB TIPH  OCYIIECTBICHUH
rOCYJapCTBEHHOIO KOHTPOJII M HaJ30pa, YTO OTBEYAET MHTEPECAM KaK IOCyJapcTBa, TaK U
YaCTHBIX JIULL.

Bo-BTOpBIX, aHAN3 CYILECTBYIOUIMX MEXAHMW3MOB 3alllMTHI BELIHBIX IPaB MOKa3al UX
JOCTaTOYHYI0 3(PGEKTUBHOCTh MPH YCIOBUHM TpaBUIbHOTO mpuMeHeHHs. Ocoboe 3HaueHHe
UMEIOT:

- BUHJUKAITMOHHBIN HMCK KakK CIOCOO0 HMCTPeOOBaHMS HMMYIIECTBA U3 UY>KOTO
HE3aKOHHOTO BJIaJICHHUS;

- HEraTOPHBIN UCK IS YCTpaHEHHs HapyIIEHUH BEIHOTO MpaBa, He CBS3aHHbBIX
C JIMILIEHUEM BIIAJICHUS;

- HCK O NMPU3HAHUM BELIHOTO INpaBa KaK CPEACTBO 3alLUThI IPU OCHApUBAHUU
pelLIeHN KOHTPOJIMPYIOIIUX OPraHoOB.
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B-TpeTbrx, BBISIBICHBI OCHOBHBIE MPOOJEMbI B Cdepe 3allUThl BEHIHbIX IpaB MpU
rOCY/IapCTBEHHOM KOHTpOJIE: HEAOCTaTOYHAs pEerjaMeHTalusl MPOUEAYp 3allUThI, CIOKHOCTh
JIOKa3bIBaHU HE3aKOHHOCTH JICUCTBUH  KOHTPOJMPYIOLIMX OpPraHoB, HEOOXOJUMOCTb
COBEPIIICHCTBOBAHUSI MEXaHU3MOB KOMIIGHCAIlMM  ymiepda, OTCyrcTBHE S((PEKTUBHBIX
IIPEBEHTUBHBIX MEP.
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AHHOTaNUA

B nanHO# Hay4HOI cTaThe paccMaTpUBAaETCs POJb MPOKYpOpa B BHIOOPE U MPUMEHEHUN
Mep MpeceueHus] B YrOJIOBHOM Mpoliecce. AKIEHTUPYETCS BHUMAHHE Ha TOM, YTO MPOKYPOP
BBICTYNAET HE TOJBKO Kak MpPEACTaBUTENh OOBHHEHHS, HO W KaKk TapaHT COOIIOACHUS
3aKOHHOCTM M TpaB 4YelioBeKa. lccrnemyroTcs NPUHIMIBI, KOTOPBHIMH PYKOBOJICTBYETCS
MPOKYpOp TpU MPUHATHM PEIIEHUHM O Mepax IMPEeceYeHHs, TaKHUe KaK 3aKOHHOCTb,
000CHOBaHHOCTh M COPa3MEPHOCTb.

KuiroueBble ci10Ba: pokypop, Mepa MpeceyeHus1, yroJIoBHBIN MpoIiecc, 00IMEeCTBEHHBIN
MOPSITIOK.

Abstract

This scientific article examines the role of the prosecutor in the selection and application
of preventive measures in the criminal process. Attention is focused on the fact that the
prosecutor acts not only as a representative of the prosecution, but also as a guarantor of the rule
of law and human rights. The principles that guide the prosecutor in making decisions on
preventive measures, such as legality, reasonableness and proportionality, are investigated.

Keywords: prosecutor, preventive measure, criminal procedure, public order.

B cucteme yronoBHOro npaBocyausi MpOKypop MrpaeT KIFOYEBYIO pojib B 00ecIieueHUH
IIPABONOPAIKA U 3aKOHHOCTH. OJTHOM M3 €ro OCHOBHBIX 3aJau SIBJIIETCA Y4acTHe B IIpOLiEcce
BbIOOpa M TNPUMEHEHHs] Mep IPECceYeHUs] B OTHOILIEHWH OOBHMHSAEMBIX. Mephl INpecedeHus
NPe/ICTaBISIIOT cO00H CreluaabHble MEphl, HalpaBJIeHHbIE Ha 00ecreYeHue SIBKH OOBUHSAEMOTO
B CY/I, IPEIOTBpAIlIEHUE €ro MPECTYMHON JAEATeIbHOCTH U 3aIUTY OOIIECTBEHHOTO MOPSIKA.

IIpoxypop sBisieTCd JOJDKHOCTHBIM  JIMIIOM, YIIOJHOMOYEHHBIM B  Ipejenax
KOMIIETEHIIUY, NPETyCMOTPEHHOM  YTOJIOBHO-TIPOLIECCYANIBHBIM — KOZEKCOM  Poccuiickoin
®denepany, OCYIIECTBIISATh OT HMMEHHM TOCYJapCTBa YrOJOBHOE IIPECIIEOBAaHHE B XOJE
YTOJIOBHOT'O CYJOIPOU3BOJICTBA, & TaKXkKe HAJ30pP 3a MPOLECCYAIbHON IESTEIbHOCTBIO OPraHOB
JIO3HAHUS U OPraHOB IPEIBAPUTEIBLHOTO CIIEACTBUS.

@OyHKIMU IPOKYpOpa MPH MPUMEHEHUN MEPbI IPECEUCHNUS SBIISIOTCS BaKHBIM aCIIEKTOM
YTOJIOBHOTO CYAONPOW3BOJCTBA, U MX TMOHMMaHue Tpedyer riybokoro anaimza. [Ipokypop,
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JEUCTBYIOIMIT B paMKax yroJOBHOIO JI€Jla, UTPAeT KIKYEBYIO POJIb B PEIIEHUH BOIIPOCOB,
CBSI3aHHBIX C BEIOOPOM U 0OOCHOBAHMEM IPUMEHEHUS MEp MPECCUCHUsI K OOBUHIEMBIM.

Bo-niepBbIX, IPOKypaTypa OCYIIECTBISET IIPEABAPUTEIbHBIA aHAIN3 MAaTEpUAIIOB JEIa,
YTO IIOApa3yMEBacT BCECTOPOHHEE M3yuyeHHE (DAKTOB, JOKA3aTeILCTB M OOCTOATEIbCTB,
CBSI3aHHBIX C KOHKPETHBIM OOBHHEHHMEM. DTO BKIIOYACT B ceOsl OLIEHKY XapakTepa M CTENeHU
TSDKECTU IPEAIOIaraeéMoro NpecTyIuieH s, a TakKe 00CTOATENbCTB, KOTOPbIE MOT'YT YKa3bIBaTh
Ha BO3MOJKHBIE PHCKH, CBSI3aHHBIE C OCBOOOXAeHHeM oOBHHsAeMOro. I[Ipokypop [nomkeH
YCTaHOBUTB, €CTh JIM MOJI03PEHUS, YTO OOBUHSIEMBIN MOKET CKPBITbCS OT IPABOCYNUS, OKa3aTh
JTaBJICHUE Ha CBUJAETENICH WIM IPOJOJLKUTH NMPECTYIHYIO AEATENIbHOCTh. JTOT 3Tall SBISETCA
KPUTHUYECKU BayKHBIM JJIsl IPUHATUS OOOCHOBAaHHOIO PELIEHUS 0 HEOOXOAMMOCTHU ITPUMEHEHHS
MEpBI [PECEUYCHUSI.

Bo-BTOpBIX, NPOKYypOp BBICTYNIAeT B KauecTBE IIPAaBO3ALIMTHHUKA, oOecreunBas
cOo0JTI0/IeHNEe 3aKOHHOCTH U TIpaB rpaxkaad. [Ipu moaroroBke 060CHOBaHMS st Cy/ia O BEIOOpE
MEpBI IIPECEUEHUs] IIPOKYPOP JODKEH YETKO M apryMEHTHPOBAHHO M3JIaraTb CBOKO IMO3MLMIO,
00OCHOBBIBasI, IMOYEMy BBIOpaHHAss Mepa HEoOXoauMa M copa3MepHa curyanuu. Ero 3amaua
3aKJII0YAETCsl HE TOJBKO B 3aLUTE IOCYIAPCTBEHHBIX MHTEPECOB, HO U B YBAKCHUM U 3alUTE
npaB 0OBUHIEMOT0, 4TO TpeOyeT yMEHHS HAXOAUTh OaTaHC MEKIY STHMH CTOPOHAMH.

Korga nemo poxogur 10 cyneOHOro pa3OMparenbeTBa, IMPOKYPOP IPECTaBIIseT
UHTEpeChl OOBMHEHMs, AaKTUBHO YdJacTBys B 3acemaHusix. OH JODKeH OBITh TOTOB K
0OCYKIEHUIO U KOHTPApIyMEHTaM CO CTOPOHBI 3aLUThI, YTO TPEOYET 3HAUMTEIILHBIX HABBIKOB U
1yOOKOro MOHMMAaHUS MpaBoOBbIX HOpM. Kpome Toro, mpokypop MOKET Ipeylarath pa3Hble
BapUaHTbl MEp IIPECEYEHUs], TaKHe Kak JOMAllHUM apecT WIM 3aJI0T, B 3aBUCUMOCTH OT
00CTOSITENBCTB JIeNa.

ITocne mpuMeHeHns: MepBI IPECEUEHUs] IPOKYPOP MPOAOIIKAET CIEANUTD 3a UCIIOJTHEHUEM
cyneOHoro akta. Eciii BO3HUKAIOT HOBbIE OOCTOSTENLCTBA, HAIPUMED, U3MEHSIETCS CUTYALUsI C
pucKkamMM s OOIIecTBa WJIM C€aMoro OOBHMHSEMOTro, IMPOKYpOp HMeEET IpaBo TpeOoBaTh
NEepecMOTpa Mepbl MPECEYeHUsI. ITO MOXKET BKJIIOYaTh KaK Y)KECTOUEHHE, TaK U CMSTYeHue
YCJIOBHUM, YTO TOAYEPKUBAET €ro pojb B OOECIEUEHHWH IMHAMUYECKOIO pearupoBaHUs Ha
W3MEHEHUS B CUTYaIHH.

Takum o6pazom, (yHKIMHM TPOKYypopa HpU NMPUMEHEHUH Mepbl MPEceYeHHs BBIXOASAT
JTaNieko 3a paMKH mpoctoil popmanbHocTU. Ero paborta TpeGyeT BBICOKHX MPO(decCHOHATBHBIX
Ka4ecTB, CIIOCOOHOCTU K aHAJUTUYECKOMY MBIIUICHUIO U CTPEMIIEHHs K CIIpaBeJIMBOCTH. B
KOHEYHOM MTOTre, OT TPaMOTHOCTH JIEMCTBUHI MPOKYpOpa 3aBUCUT HE TOJIBKO MCXOJ JIENa, HO U
co0JTI0/IeHHE TTPaB BCEX YYaCTHUKOB YTOJIOBHOT'O ITpoOIiecca.

Br16op Meprl pecedenus IpOKypopoM IpeACTaBiIsgeT co00M BaXKHbII 3Tal B yroJIOBHOM
nporecce, TpeOYIOIMiII BHUMATENBHOM OIIEHKM MHOXKECTBAa (PAKTOPOB M OOCTOSTEIHCTB.
[Tpokypop, neicTBys Ha 3Tane MpeaBapUTEIbHOTO CIEACTBUS WJIM BO BpeMsl CyAeOHOro
pa30uparenbCTBa, MPUHUMAET PEIIEHHS, KOTOPbIE JOJKHBI 00eCeunTh OanaHc MeX/1y 3aIluTON
paB OOBUHIEMOTO U OXPaHOM 0OIIECTBEHHBIX HHTEPECOB.

[Ipy mpuHATHM pelIeHHs O MEpE NPECEUEHHs IPOKYpPOp OCYLIECTBISIET AETaJIbHBIN
aHaIIM3 MaTEpHANIOB YroJIOBHOrO fAenma. OH HM3ydaeT BCE NPEACTABICHHBIE OKA3aTENIbCTBA,
OLIEHMBAET 0OOCHOBAHHOCTH IOJJO3PEHUM, yemsisi 0c000€ BHUMAHHE TSHKECTH MPECTYIUICHNUS, a
TaKXe HAJIMYMIO OOCTOSITENbCTB, KOTOPhIE MOTYT YKa3bIBaTh HAa PUCK YKJIIOHEHUS OOBUHSAEMOIO
OT cJeACTBUS WK cyna. [Ipokypop JOMKeH yUUThIBaTh HE TOJBKO (haKThl MPECTYIUICHUS, HO U
JMYHOCTh OOBHHSEMOTO, €r0 CEMEITHOE TOI0KEHUE, COLIMAIbHBIE CBA3U U UCTOPUIO TTOBEICHMUS.
OTH acreKThl MO3BOJIAIOT €My COCTaBHTh Oojiee IMOJIHOE IMPEACTaBlICHHE O MOTEHLUATbHON
yrpo3e, KOTOPYIO MOXKET MPeACTaBIATh, 0OBUHAEMBIHN, HAXO/ISCh Ha CBOOO/IE.

Taxoke MpOKypop aHAIM3UPYET BO3MOXKHBIE MOCIEACTBHUS MPUMEHEHUS TOW WM WHOMU
MepslI pecedenusi. Hanpumep, eciiu Bce (akThl yKa3bIBaIOT HA BHICOKYIO BEPOSTHOCTh YKPBITHS,
MOXET OBbITh MPEUIOKEH O0JIee CTPOTHiA BapuaHT, TAKOW Kak 3aKJIIOYEHHUE MOJ] CTpaxy. B To xe
BPEMSI, €CIIU €CTh OCHOBAHMSI 110JIaraTh, YT0 OOBUHSIEMBIN HE MPEJICTABIAET ONACHOCTH U FOTOB
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COTPYIHUYATh C OpPraHaMu CIEACTBUS, MPOKYPOpP MOXKET 000CHOBAaTh HEOOXOIMMOCTH Oolee
MSITKOM MEpbl, HallpuMep, MOJIMICKY O HEBBIE3/I€ MIIU IOMAIITHUN apecT.

[Ipokypop Taxke 10oKeH ObITh TOTOB 00OCHOBATh CBOIl BBIOOpP B cyjie. ITo TpedyeT oT
HEro HAaBBIKOB YETKOIO W apryMEHTHPOBAHHOTO M3JI0XKEHHSI CBOEU IO3UIMHU, CIIOCOOHOCTH
MPEJIBUJIETh U OTBETUTh HA KOHTPAPTYMEHTHI 3aIUThI. ¥ MEHUE JIOHECTHU CBOIO TOUKY 3PEHHS 10
Cyla HUMeEeT KJIIOUEBOE 3HAueHHe, TaK KaK OKOHYATEeNIbHOE pelIeHHEe O Mepe IMPecedeHUs
MPUHUMAET CY/IbA.

Koraa npokypop npuHUMAaeT pelieHrne 0 Mepe MpecedeHus, ero ICHCTBUS HAMPaBJICHbI
HE TOJIBKO HAa 00ECTIEYCHUE MCTIOHEHUS TPABOCYAMS, HO M Ha 3aIIUTYy MpaB 00BUHSAEMOT0. ITO
MOJpazyMeBaeT 0053aTeNbHYI0 KOHIEMIIUIO MPE3yMIIMA HEBUHOBHOCTH, TJIe MEPY MpeceUeHus
CIIeZyeT MPUMEHATh C Y4ETOM MPHUHIIMIIA COpa3MepHOCTU. [IpoKypop HOMKEH yUUTHIBAThH, UYTO
Ype3MepHbIC WM HEOIIpaB/JIaHHbIE OTPaHUYEHUS] MOTYT BbI3BaTh HETATUBHBIC MOCIIEJACTBHS Kak
JUTs1 OOBUHSIEMOT'O, TaK U JIJISl CHCTEMBI B IIEJIOM.

BaxxHO OTMETUTB, YTO MPOKYPOP TAKXKE CIEIAUT 32 BHIIOJTHEHUEM MEp IPeceyeHUs ocIe
ux HazHaueHMs. Eciu BO3HMKAIOT HOBbIE (DAKTHI MM M3MEHSIOTCS O0CTOSITENbCTBA, IPOKYPOP
BIIPaBE MHUIIMUPOBATH MEPECMOTP MEPHI, UYTO JOMOJHUTEIBHO TMOJYEPKUBACT JUHAMUYHOCTh
€ro poJid B YroJOBHOM Ipoliecce. B pe3ynbraTe BHIOOp MEphl pECEUEHHUs SIBIISIETCS HE TOJIBKO
dbopManbHBIM aKTOM, HO M KOMIUIEKCHOW JESTeNbHOCTHIO, HAMPABICHHON Ha olecredeHue
CHPaBEATMBOCTH U 3aKOHHOCTH B YTOJIOBHOM MPOU3BOJICTBE.

Ponbe mpokypopa B BbhIOOpE U TPUMEHEHHUH MEp IPECEUCHHS SBISETCS KIFOUEBBIM
AJIEMEHTOM YTOJIOBHOT'O IIpOLIECCa, KOTOPBIM OOecneunBaioT OajlaHC MEXIy 3alllUTON INpaB
oOBUHSIEMOT0 M uHTepecamMu oOmiecTBa. [Ipokypop BbImonHseT (YHKIHIO, HCXOAS U3
HEOOXOJIMMOCTH HE TOJIBKO MOJAEPKMBaTh OOBHHEHHE, HO W TapaHTUPOBATh COOIOJCHUE
3aKOHHOCTH U CIIPaBEUIMBOCTH.

B mporiecce BbIOOpa Mephl MpecedeHUs: MPOKYPOP PYKOBOJCTBYETCS IPHHIUTIAMA
3aKOHHOCTH, OOOCHOBAHHOCTH M copa3MepHOcTH. OH aHamM3upyeT OOCTOSITENbCTBA Jea,
JUYHOCTh OOBHHSEMOTO U BO3MOYKHBIC TOCIEACTBUS MPUMEHEHUS TOW WJIM WHOW MEpHI,
CTapasich MHHUMU3UPOBATh PUCK YKJIOHEHHSI OT CIIEACTBHS W 00ecrednTh Oe30MacHOCTh
obmectBa. [Ipokypop Takke NpPUHUMAET BO BHUMaHHE HEOOXOJUMOCTh 3alllUTHI TpPaB
OOBHHSIEMOT0, 4YTO TMO/Apa3yMeBaeT WCMOIb30BAaHUE MeEp, KOTOphle HE MPEBBIIIAIOT
HEOOXOIMMOTO YPOBHS OTPaHUYECHUH.

Kpome Toro, mpokypop AomkeH MpodeCCHOHAIBHO OOOCHOBBIBATH CBOU PEUICHHS B
cyne, 4ro TpeOyeT OT HEero HaBBIKOB YOEXKICHHsS M apryMeHTanuu. B xome cyneOHoro
pa3duparenbCcTBa OH BBICTYMAET HE TOJNBKO KakK MPEICTaBUTENb OOBHUHEHHS, HO U KaK TapaHT
COOJIOJICHHST TIPUHITUIIOB MPABOCYIHUS, YTO MOJUYEPKHBAET BAKHOCTH €r0 POJIH B YTOJIOBHOM
nporiecce.

B 3axmroueHne, MOXXHO OTMETHTh, YTO TPOKYpPOpCKas NEATETbHOCTh MO BHIOOPY U
MPUMEHEHUIO MEp TPECCUEHUs BIOXHOBISETCS HE TOJBKO TMPABOBBIMU HOPMaMH, HO U
BBICOKUMH JTHYECKUMH cTaHaapTamu. OQdQekTuBHas pabdoTa MpoKypopa B 3Toi cdepe
CIIOCOOCTBYET YKPEIJICHHIO TPABOBOM CHUCTEMBI, TMPU3BAHHOM 3alUINATh OOIECTBEHHBIC
WHTEPECHI, OTHOBPEMEHHO 3a00TsICh O MpaBax TMYHOCTH. Takum 00pa3om, IPOKYPOpP BBICTYTAET
HE TOJBKO KaK OOBHHUTENb, HO M KaK BAXKHBIA CTPa)X MPABOCYIHS, YTO JIEIAET €ro pojib B
YTOJIOBHOM ITIPOLIECCE HE3aMEHUMOI.
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AHHOTaNUA

Cratpsl COEPKUT aHAJIM3 KIIFOUEBBIX ACIEKTOB OPraHU3alluu MPOKYPOPCKOIro HaA30pa,
BKJTIFOYAst 3Tambl paboThl MpoKypaTypsl Poccuiickoit denepanuu: cOOp UM aHAIU3 JAHHBIX O
HapylICHUAX 3aKOHOJATENIbCTBA, IUIAHUPOBAHUE HAI30PHOM JACSTEIBHOCTH, a TakKke
IIPOBEICHUE MPOBEPOK, IPUHATHE MEP PEArMPOBAHUS HA BBISBIICHHBIE HAPYIICHUS, KOHTPOJIb 32
VCIIOJTHEHUEM UX YCTPAHEHHS.

OcoObIif aKIeHT cJellaH Ha TMPAaBOBBIX WHCTPYMEHTAX MPOKYPOPCKOTO pearrupoOBaHMUS,
BKJIFOYAsi IMPOTECT, MPEACTABICHUE, MOCTAHOBIECHUE U MPEIOCTEPEKEHUE O HENONYCTUMOCTH
HapylIEHUs 3aKOHA.

KumroueBble ¢JjI0Ba: POKYpOPCKUN HAA30p, MPOTECT, MPEACTABICHUE, TOCTAHOBICHUE
MIPOKYpOPa, IPEIOCTEPEKEHNE O HETOMYCTUMOCTH HAPYILICHHS 3aKOHA.

Abstract

The article discusses the main aspects of the organization of prosecutor's supervision,
including the stages of the work of the prosecutor's office: collecting and analyzing information
on violations of the law, planning supervisory activities, conducting inspections, responding to
identified violations and controlling their elimination. Special attention is paid to legal means of
prosecutor's response, such as protest, submission, resolution and warning about inadmissibility
of law violation.

Keywords: prosecutor's supervision, protest, submission, prosecutor's resolution,
warning about inadmissibility of violation of law.

Kak wu3BecTHO, NMPOKYpOpCKUM Haa30p NpeAcTaBiseT co00Ml OAHY H3 KIIHOYEBBIX
bynkmii npokyparypsl Poccuiickoit denepaiuy, HanpaBlieHHOW Ha oOecriedeHre MPHHIUIA
BEPXOBEHCTBA IIPaBa, €IMHCTBA M YKPEIUICHWS 3aKOHHOCTH, 3alUThl TapaHTUPOBAHHBIX
TOCY/IapCTBOM MpaB M CBOOOJ| YeJOBeKa W TpakJIaHWHA, a TaKKe OXPaHAEMbIX 3aKOHOM
MHTEPECOB 00IIECTBA, FTOCYAAPCTBA.

Opranuzanus paboTsl MPOKYPATyphl MO HAA30py 3a COOJIIOZEHHEM 3aKOHOB COCTOUT U3
HECKOJIbKMX Ba)KHBIX ATAroB [1].

Ha HavanpHOM »3Tame npoucXoauT cOop, cucTeMarusaius, oOpaboTka M aHaIu3
cBelleHU o (Qakrax HapylleHUs 3aKoHojareidbcTBa. Ha OCHOBE NONMyYeHHBIX JaHHBIX
OCYILIECTBISIETCS. IUIAHUPOBAHUE HAJ30pPHOM JEATEIBHOCTH, 4YTO IIO3BOJIET OIPEICIIUTD
MIPUOPUTETHBIE HAIPABJIEHUS paOOTHI.

Cremyromuii aTan 3T0 OpraHu3alnys U NpOBEJEHUE NPOKYPOPCKHUX MPOBEPOK, KOTOPHIE
HaIpaBJICHHBIC HA BBISIBJICHHE KOHKPETHBIX HAPYILICHUH 3aKOHA.

Benen 3a oOHapykeHHEM HapyIIEHMH MPOKypaTypa HCIOJIB3YeT MperyCMOTPEHHbIE
3aKOHOM MEpBbI PearupoBaHus JUIsl UX YCTPAHEHUS.

[locneaHuM, 3aKTIOUMTENIBHBIM — OTAllOM, SIBISIETCS. KOHTPONb 32  (PaKTUYECKHM
yCTpaHEHHEM BBISIBICHHBIX HAPYIIEHUH, YTO CIOCOOCTBYET BOCCTAHOBJIEHUIO 3aKOHHOCTH.

K OCHOBHBIM HampaBiieHHSIM HAJ30pPHOM JEATEIBHOCTH MOYKHO OTHECTU: HAa30p 3a
3aKOHHOCTBIO TIPABOBBIX AaKTOB, COOJIOJAECHUEM IpaB M CBOOOJ 4eJIOBEeKa M TIpakJAaHUHA,
KOHTPOJIb B cepe SKOHOMHMKU U IKOJOTMYECKOM O€30MacHOCTH, a TaKXkKe IMpeaylnpekacHue
NPECTYNHBIX NPOSABIECHUH. OTH HamNpaBleHUS OTpaXkaloT HauOojee 3HAYMMBIE ACIEKTBI
o0ecrieueHrs1 3aKOHHOCTH U TPABOIIOPSIKa B OOIIECTBE.
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IIpoxypopckuii Haa30p OCYLIECTBISETCA IJIACHO, YTO MPEAIOJAracT OTKPBITOCTh U
JOCTYITHOCTh MH(OpMALUK O JEATeNbHOCTH HPOKYpaTypbl Ul TIpaXk[JaH, OOIIECTBEHHBIX
OpraHM3aliii M CpEACTB MaccoBod HH(MOpMauu. ITO TMO3BOJIIECT HH(POPMHPOBATH
OOIECTBEHHOCTh O COCTOSHMM 3aKOHHOCTM M IIPaBOIOPs/IKA, a TaKXkKe CIOCOOCTBYET
MOBBIIICHUIO JIOBEpHs K paboTe OpraHoB NPOKypaTyphl. JlaHHBIE MOJOKEHUS 3aKpEIICHBI
cratbeii 4 DenepanpHoro 3akoHa ot 17.01.1992 N 2202-1 (pex. ot 30.09.2024) «O
npokyparype Poccuiickoit @eneparum» [2].

Oprannzanus NpOKYpOPCKOro0 HAaA30pa PEryIHpYyeTCsi HOPMaTUBHBIMHM aKTaMH, B TOM
yucie npukazamu ['enepanbHOM npokyparypsl Poccuniickon ®enepanuu. Hanpumep, npukas or
31 aBrycra 2023 roma Ne583 «OO0 opraHuzanuy TpPOKYPOPCKOTO HAA30pa 3a 3aKOHHOCTHIO
HOPMAaTHBHBIX IPABOBBIX AKTOB OPraHOB T'OCYIApPCTBEHHOM BiacTh CcyOBekTOB Poccuiickoii
denepauuy ¥ OPraHoB MECTHOI'O CAMOYIIPABJICHUS» YCTAHABIMBAET MOPSIOK U OCOOCHHOCTH
OCYILIECTBIICHUST HAI30PHON JesTensHOCTH B JjgaHHOW cdepe [3]. Takue HOKyMEHTHI
o0ecreunBaoT €JMHO00pa3ue M CUCTEMHOCTh B padoTe HpPOKYpaTyphl, YTO CIOCOOCTBYET
MOBBIIICHUIO (P PEKTUBHOCTHU €€ IeSTEINbHOCTH.

B cBow ouepenp mpaBOBBIE CPEACTBA IPOKYPOPCKOIO pPEarupoBaHUs INPEACTaBIISIOT
co00il BaXHBII HWHCTPYMEHT, TPEIOCTABICHHBI TPOKYPOPY Ul BBINOJIHEHHS (YHKIHNA
HaJ3opa 3a cobmoaeHneM Koncrutyuun Poccuiickoit deaepanyy U MCHOTHEHHEM 3aKOHOB.
[lepeueHp Takux CpeACTB 3aKkpeIui€H B craThsax 23, 24, 25 u 25.1 ®enepanbHoro 3akoHa «O
npokypatype Poccuiickoit denepanuny». ITH CpeCTBa BKIIOYAIOT B ce0s 1eHCTBUSI IPOKYypopa,
HalpaBJICHHbIE HAa YCTPAaHEHUE BBISBJICHHBIX HApYyLIEHWH 3aKOHA, YCTpaHEHHWE NpPUYUH U
YCJIOBH, CIIOCOOCTBYIOIMX TaKMM HapyLICHUSIM, a TAK)KE Ha MPUBJIEYEHHE K OTBETCTBEHHOCTH
JIUI], BUHOBHBIX B UX COBEpIEeHUH [4].

K OCHOBHBIM IpaBOBBIM CpEICTBAM MPOKYPOPCKOIO pearupoBaHUs IPUHATO OTHOCHUTH
IIPOTECT MPOKYpPOpa, MPECTABICHUE, [IOCTAHOBIECHUE U MPEIOCTEPEKEHNE O HENOIMYCTUMOCTH
HapyLIEHNS 3aKOHA.

ABTOpBI TaHHON Hay4HOU CTaThU PACCMAaTPUBAIOT KaXKJ0€ U3 CPEAICTB OTIENBHO, Oojee
JETaIbHO.

[IporecT mpoxypopa npeacTapisieT coooi opuIMaIbHBINA JOKYMEHT, KOTOPBIA COJIEPKUT
TpeboBaHMEe 00 OTMEeHe MO0 >K€ NPUBEIEHUHM B COOTBETCTBHE C 3aKOHOAATEIbCTBOM
rocyJapcTBa HOPMaTUBHO-IIPABOBOIO aKTa, KOTOPbII MPUHST FOCYJapCTBEHHBIM OPraHOM, OO
OpPraHOM MECTHOT'O CaMOYIIpaBJIEHUS, JOLKHOCTHBIM JIMLOM. 1IpaBo Ha npuHeceHue mporecra
NPUHAIEKUT TPOKYPOPY, a TAKXKE SABISETCA €ro 00A3aHHOCTBIO. JIaHHBIN aKT pearupoBaHUs
MOXET OBbITh HaIpaBleH B OpraH WIH K€ JODKHOCTHOMY JIMILY, KOTOpPOE€ M3JaJl0 aKT; B
BBILLECTOSIIMI OpraH WM BBILECTOSIIEMY JODKHOCTHOMY JIMIly; a TakXke B Cyd B
COOTBETCTBHH C IIPOLECCYATIbHBIM 3aKOHOIATEIbCTBOM.

I'oBopst 0 cpokax, mpotecT 00s3aH ObITh pacCMOTPEH B TeueHuu 10 qHE ¢ MOMEHTa ero
nonydyeHus. Ecim ke mpoTecT KacaeTcsi HampsMyl0 PELIEHHs] MPEICTaBUTENBHOIO OpraHa
cyonekTa Poccuiickoit depeparyu, 1100 opraHa MECTHOTO CaMOYIPABIICHUS, TO OH JOJDKEH
OBITH PacCMOTpPEH Ha OJiKaiiieM 3aceanuu. B cBoo ouepesib IPOKypop UMEET MOJTHOE MPaBO
YCTAHOBUThH COKPAIIEHHBIA CPOK PACCMOTPEHHUS, HO 3TO B UCKIIOUUTENBHBIX ClIydasx. Taxke
IPOTECT MOXKET OBITh OTO3BAH JI0 €0 PACCMOTPEHHSI.

Jlalee aBTOpBI paccMaTpUBAIOT IPEACTABICHHE NPOKYpOpa, KOTOPOE SIBISETCS
MUCbMEHHBIM JIOKYMEHTOM, KOTOPBIN HAllpaBJIeH Ha YCTPAHEHUs HapyLIEHUH 3aKOHA, KOTOPbIE
ObUTH BBISBIICHBI B pe3yJbTaTe NEHCTBUI MM O€3AeUCTBHMA, JIMOO pelIeHui rocyJapCTBEHHBIX
OpraHoB, JMOJUKHOCTHBIX Jiuil. [IpencraBieHne BHOCHTCS B OpraH WM JIOJKHOCTHOMY JIMILY,
KOTOPBIE  YIIOJHOMOYEHBl COBEPIINTh YCTPAHEHUE HApyUIEHHWH, a TakXke IOoJUIeKar
HEMEJICHHOMY PaCCMOTPEHUIO.

B ciydae, ecnu npecTaBiaeHne HAXOJUTCS HA pACCMOTPEHNHN KOJUIETHAIbHBIM OpPraHoM,
TO IIPOKYPOP BIIPABE y4aCTBOBATH B 3aCEIAHUU.

[TocTaHOBNIEHHE BBIHOCUTCS TPH BBISABJICHHM NPU3HAKOB MPECTYIUICHUS JHOO XKe
aJIMUHUCTPATUBHOTO IpaBoHapyuieHus. [locTaHoBiIeHNE POKYpopa MOXKET COAEpKaTh B cede
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TpeOoBaHHE O BO30YXKIEHHUH, COOTBETCTBEHHO, AJMHHHMCTPATUBHOIO IPOU3BOJCTBA JIMOO
neperaye MaTepuaioB B CIIEACTBEHHBIN OpraH Jyid pelIeHUs IMOCTABIEHHOIO BoIpoca 00
YTOJIOBHOM IIPECIIEIOBAHUM.

[TocTanoBnenue 00s3aHO OBITH PACCMOTPEHO B YCTAaHOBJICHHBIA 3aKOHOM CpOK, a
PE3YIIBTATHI IOJHKHBI OBITH COOOIIEHBI IPOKYPOPY B MUCBMEHHOH (hopme.

IIpenocrepe:xeHne 0  HENOMYCTMMOCTM  HApyIICHUS  3aKOHA  IPUMEHSETCA
HETOCPEACTBEHHO JJIsl INPENOTBpAIleHHs] IpaBOHApyIICHHUW. JlaHHBIA AaKT HaIpaBiseTCs
JIOJDKHOCTHBIM JIMIIaM, a TaKXKe PYKOBOJUTENSM OOIECTBEHHBIX OpraHU3allUil, €CII UMEETCs
uH(pOpMAaIIMs O TOTOBSAIIMXCS TPOTUBONIPABHBIX ACHCTBUSX [4].

IloxBons UTOr BCEMY BBIIIEU3I0KEHHOMY, MOXKHO CKa3aTbh, YTO IPOKYPOPCKUN HAI30p
UTpaeT LIEHTPaJIbHYI0, BXKHYIO pOJb B 00ECHEUEHUH 3aKOHHOCTH M IpaBonopsaka B Poccum.
Opranuzanusi Ha30pHOH AEATETHPHOCTH BKIIIOYAET B Ce0sl TIOCIIEIOBATENBHBIE 3TaIlbl, KOTOPbIE
HAYMHAIOTCA cO cOOpa MH(POPMAIMK O HAPYIICHUSAX U HaXOIUT CBOE OKOHYAHHE B KOHTPOJIE 32
UX YCTPaHCHHEM.

IIpaBoBble cpencTBa NPOKYPOPCKOIO —pearupoBaHusi (IIPOTECT, MPEACTaBIICHUE,
[IOCTAHOBJICHUE M MPENOCTEPEKEHNE) SBISIOTCS S(PPEKTUBHBIMU HHCTPYMEHTAMHU IS
HapyLIECHUH 3aKO0HA, a TAK)KE MPUBJICYEHUS] BAHOBHBIX JIUL K OTBETCTBEHHOCTH.

I'macHOCTh MPOKYPOPCKOro HaJ30pa, 3aKPEIUIEHHAs B 3aKOHOJATENILCTBE, CIIOCOOCTBYET
HOBBILICHUIO JIOBEpUSl TpaxIaH K paboTe IMPOKypaTypbl U HMH(GOPMHUPOBAHHMIO OOIIECTBAa O
COCTOSIHMM 3aKOHHOCTH. HopMaTuBHOE perynupoBaHue, B TOM 4HMCIE NPUKa3bl [ 'eHepanbHOU
npokyparypel Poccun, obecrieunBaer eauMHOOOpa3ue M CHUCTEMHOCTh B paboTe OpraHoB
OpoKypaTypsl. JlaHHbIH (akT crocoOCTBYET MOBBIIEHHIO YPPEKTUBHOCTU HUX JEATEILHOCTH.
Takum 00pazoM, MPOKYPOPCKHI HaA30p OCTAETCs Ba)KHBIM MEXaHW3MOM 3alIUThl IMIPaB U
cBO0OO/I TpaX/1aH, a TAKKE 00ECIICUSHHsI 3aKOHHOCTHU, MPABOMOPSIKA B OOIIECTBE.
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AHHOTAIUSA

Cratesi TIOCBSIIEHA BOMpPOCaM KBaTU(UKAIMU yOWHCTBA MaTephbiO HOBOPOXKIEHHOTO
pe6énka mo cratke 106 VYromoBHoro konekca Poccuiickoit ®enepanun. ABTOpPBI
paccMaTpuBalOT OCOOEHHOCTH JAHHOTO COCTaBa IPECTYIUICHUS, BKIIIOYAas OOBEKTUBHYIO U
CYOBEKTHBHYIO CTOPOHBI, a Takxke crenuduky cyobekra mpectymieHus. Ocoboe BHUMaHUE
YIIEJIEHO BPEMEHHBIM KPHUTEPHUSM COBEPILEHMs IMPECTYIUIEHUS (BO BpeMsl WM cpa3y Iocie
POZIOB) U YCIIOBUSIM, IPU KOTOPBIX YOMHCTBO MOMKET OBITh KBaIM(HUIIMPOBAHO IO JAHHOMN
CTaTh€, BKIIOYAas ICHUXOTPABMHUPYIOIIYI0 CHUTyallMl0 MM COCTOSHME IICHUXUYECKOIro
paccTpoiCTBa, HE UCKITIOYAIOIIET0 BMEHSIEMOCTH.

KiioueBble cjioBa: YTOJOBHBIM KOJEKC, MPECTYIUICHWE, KBaau(HKaIys, yOUKHCTBO
MaTepbl0 HOBOPOXKICHHOTO pEOEHKA, HOBOPOXKICHHBIMA, ICHUXOTPAaBMUPYIOLIAs CHUTYaIlusl,
MpOIecC YMUPAHHUSL.
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Abstract

The article is devoted to the issues of qualification of murder by the mother of a newborn
child under Article 106 of the Criminal Code of the Russian Federation. The authors consider the
peculiarities of this corpus delicti, including objective and subjective sides, as well as the
specifics of the subject of the crime. Special attention is paid to the temporal criteria of
committing the crime (during or immediately after childbirth) and the conditions under which
murder can be qualified under this article, including a psychotraumatic situation or a state of
mental disorder that does not exclude sanity.

Keywords: Criminal Code, crime, qualification, murder of a newborn child by a mother,
newborn, psychotraumatic situation, dying process.

VYOuiicTBo MaTepbi0 HOBOPOXKIEHHOIO peOEHKa MpeCcTaBiIseT co0ol OUMH U3 Haubosee
CJIOKHBIX ¥ COLMAJIBHO 3HAYMMBIX COCTABOB IIPECTYIUICHHH B YTOJIOBHOM IipaBe Poccuiickoit
@enepanuy. JlaHHOE JEsIHME BBIIEIEHO B OTIENBHYIHO HOpMY, CT. 106 YronoBHOro kozekca
Poccwuiickoit ®@eneparuu (nanee — YK P®) B cBsa3u ¢ 0coObMH TICHXO(U3UOIOTHYECKUMHI U
COLMAJIBHBIMU YCIIOBHUSIMH, B KOTOPBIX HAXOIUTCSA >KEHIIMHA B [IEPUOJL POJIOB U Cpa3y MOCIE HUX
[1].

JlaHHass HOpMa ycTaHaBIMBaeT Oojee MSTKOe Haka3aHHWE II0 CPAaBHEHUIO C OOLIMM
COCTaBOM YyOwWiicTBa, mnpeaycMoTpeHHbIM cTaThéil 105 YK P®, uro cBs3aHo ¢ 0coObIM
(GU3MYECKUM U SMOLMOHAIBHBIM COCTOSIHMEM SKEHILMHBI B NIEPHOJ POAOB U Cpa3y IOCIe HUX.
OObeKTUBHA CTOpPOHA TIPECTYIUICHHS 3aKJIOYaeTcsi B JCHCTBMM WM Oe3JelCTBHH,
HAlpaBJICHHOM Ha MPUYMHEHUE CMEPTH HOBOPOXKAECHHOMY peOEHKy. KimroueBbIM mpH3HAKOM
SIBJISIETCSI BPEMEHHOM (PaKTOp: MPECTYIUICHHE JAO0JDKHO OBITh COBEPIIEHO BO BpPEMsl POIOB HIIH
HETOCPEACTBEHHO I10CJIE HUX.

ABTOpBI aHHOH pa0OOThl aKIEHTHPYIOT BHUMaHHE Ha TOM, 4YTO IIOHATHE
HOBOPOXJIEHHOCTH B POCCHICKOM YrOJIOBHOM 3aKOHOJATENILCTBE YETKO HE 0003HayaeTcs. Takas
JNe(PUHULUS HE OTPak€Ha B AKCIIEPTHBIX JOKYMEHTaX, METOJUYECKUX YKa3aHUSX, Ha 3TOT CUET
Hu4ero He ropoput Ham 1 [Inenym BepxoBHoro Cyna Poccuiickoit @denepanuu. B cBs3u ¢ 3Tum
MO>KHO BBIJIEIUTh HECKOJIBKO ONMPEIEIICHUN MTEPH0/1a HOBOPOXKIEHHOCTH:

1.  HeoHnaranpHblii mepuoa — 3TO 3Tall KU3HU HOBOPOXKIEHHOI'O, KOTOPBIH
JUINTCS. OT MOMEHTa pOXIeHHWs J0 28 naHed BrmoudTenbHO. OH
MOJIpa3eIIseTCs Ha JiBa dTara:

J paHHUN HEOHATalIbHbIM IMEPHUOJI HAUYMHAETCS C MOMEHTa POXKJIEHHS
(xorzma mioj OoThensercs OT OpraHM3Ma MaTepu B IPOLECCE POAOB) U
MIPOJIOJKAETCS B TEUEHHUE TIEPBBIX ceMU CyTOK (168 yacoB).

. MO3/IHUII HEOHATAJbHBIM NEepuoJ]| OXBaThIBaeT BpeMs ¢ 7-ro mo 28-i
JICHb JKU3HU peO&HKa 1 yiutTcst 21 ieHb.

OOm1ast MPOAOIIKUTETBHOCTh HEOHATAIBHOTO MEPUOIa COCTABIISACT 28 THEH.

2. CyneOHo-MequIMHCKHK — TiepuoA. B cynmeOHON — MenmuiuHe  MepHoj
HOBOPOX/IEHHOCTH OIPaHNYMBAETCS] KOPOTKUM MPOMEXYTKOM BpeMeHn — 1-
2 cyrok. CuuTaercs,, YTo B 3TOT MEPHO y peOEHKA COXPaHAIOTCS MPU3HAKH,
XapaKkTepHbIE IS TUI0/1a. DTH NMPU3HAKY AEIATCA Ha:

. BHEIIHHUE: HAIMYUE ITYTIOBUHBI, CBIPOBUIHOM CMa3KH, CIIEJIOB KPOBH Ha
KOXe€ IPU OTCYTCTBUH ITOBPEKIACHUN.

. BHYTPEHHHUE: pOJOBas ONyXOjb, HAJINYME MEKOHHS B TOJICTOM
KHILIEYHUKE.

3. [Tepron HOBOPOXKIEHHOCTH B TCHUXOJOTHH. [ICHXONOTM BBIACIAIOT CaMBbIid
OOJBIION TIEPHOJT HOBOPOKIAEHHOCTH — OT 4-X-6-TU HeAenb BIUIOTH JI0 2-X
MecsteB. CunTaercs, 9To 3TO MPOMEXKYTOK BPEMEHH, KOT/Ia peOEHOK OTAeNeH
(bu3MvecKu OT MaTepH, HO CBsI3aH ¢ Hel (usuonorudecku. Jmurcs nepuo ¢
MOMEHTa pPOXKIEHUS [0 TOSBJICHHS TaK Ha3bIBAEMOI0 «KOMILIEKCA
OKUBJIEHUS» (OT poXkaeHUA 10 1,5-2 mecsueB).
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B HayuHBIX HCTOYHMKAX, OCOOCHHO B  00JAacCTM  TCUXHMATPUH, TIOHITHE
«TICUXOTPaBMHPYIOIIAsi CUTyallUsD» HEPEIKO MPUPABHUBACTCS K TEPMUHAM «IICUXOTPaBMay WU
«TICHXOJIOTUYECKast TPaBMay. JTH OIPEAEICHHUS OXBAaTBHIBAIOT Pa3HOOOpa3HbIC HAPYILCHUS U
MOBPEKIICHHUS IICUXUKHU, KOTOPBIE BBI3BIBAIOT COOM B €€ €CTECTBEHHOM (DYHKIIMOHHPOBAaHUH [2].
[IcuxoTpaBMUpPYIOIIHME OOCTOSTENLCTBA YCIOBHO JIEJIATCS HA YETHIPE KITIOUEBBIE KATETOPUH:

1.  Cewmeiinple U ObITOBbIE MPOOIEMBI: CCOPbl C POAUTEISIMU WM APYTHUMU
YJICHAMU CEMbH, IPOKUBAIOIIMMU COBMECTHO; aJIKOTOJIbHAas 3aBUCHUMOCTH
KOT'0-TO U3 JIOMOYA/IIIEB; CYIPYKeCKasi HEBEPHOCTb; pacTOp>KeHHE Opaka.

2.  TpynoBas u mpodeccuoHanbHas cdepa: padoTa B YCIOBHSIX, YIPOMKAFOIIUX
JKU3HU WM CBA3AHHBIX C MOBBIIIEHHBIM AMOIMOHAIBLHBIM CTPECCOM;
pasHoryacus B KOJUIEKTUBE.

3.  HeOnarompusitHble >XKM3HEHHBIE OOCTOSTENBCTBA: CEPbE3HBIE 3a00JIEBaHMS;
OMAaCHOCTb JUIl JKU3HU; HEyJaud B JIMYHOM JKU3HHM; BEPOSTHOCTH
OOIIECTBEHHOT'O OCYKICHHUS; OTCYTCTBHE YBEPEHHOCTH B 3aBTPAIIIHEM JIHE.

4.  KoMOMHMpOBaHHbIE CUTYaIlMH: OJHOBPEMEHHOE BO3JCHCTBHE HECKOIBKUX U3
MIEPEYUCIICHHBIX (akTopoB [3].

Kpome TOro, B HaydHOM M NIPaBOBOM INPAKTUKE OCTAETCA MUCKYCCHOHHBIM BOIIPOC O
MomeHTe HacTymieHus cmepTH. CornacHo [locranoienuto [IpaButenscrBa PO ot 20 ceHTadps
2012 roma Ne 950, cMepTh HacTyIaeT B pe3yJibTaTe THOCTH OpraHu3Ma Kak 1enoro [4].

B nporiecce ymupanus BBIIENSAIOT YETIPE CTAIHH:

1. Aromus —  [pOrpecCHMBHOE  yracaHue BHEIIHUX IIPU3HAKOB
KU3HENIEATEIbHOCTH OpPraHu3Ma, TAaKUX KakKk CO3HAaHUE, KpOBOOOpAIeHHE,
JIbIXaHUE U ApYTHE.

2.  Kimnauyeckas cMepTh — OOpaTUMbIE MATOJIOTHUYECKUE M3MEHEHHs BO BCEX
OpraHax M CUCTEMax KU3HEJESTEIbHOCTH YeJIOBeKa.

3. CmepTb MO3ra — pa3BUTHE HEOOPATUMBIX U3MEHEHUH B TOJIOBHOM MO3Te MpU
COXpaHEHUU OOpaTUMBIX WM YaCTUYHO OOpaTHMBIX W3MEHEHMH B JPYrux
OpraHax.

4.  buonoruyeckas CMepTh TMpPEACTaBIsIeT co00M HeoOpaTUMOe MpeKpaleHue
BceX (PyHKIMIT OpraHOB M TKaHEeH opraHu3Ma yeloBeKa.

[lombITKa JUMIINTG JKU3HM YEJIOBEKAa, HAXOJSIIErocsi B COCTOSHMM aroHUM WU
KJIMHUYECKOH CMepTH, paccMaTpuBaeTcs Kak youiicTBo. OJjHako opHLMaTIbHOE TOATBEPKACHHE
CMEpPTH, B COOTBETCTBUU C JICHCTBYIOIIMMHU HOPMATHBHBIMH JOKYMEHTaMH, HPOHCXOJUT
UCKITIOUYNTEIBHO MIPU TUArHOCTUKE CMEPTU MO3Ta WM HACTYIJICHUH OMOJIOTMYECKOM CMEPTH.

PaccmoTpum 6onee moapoOHO conepxanue camoil cratbl 106 YK PO, oxBaThIBaromyto
JIB€ OCHOBHBIE CUTYaIINH.

IlepBast u3 HUX — yOMIICTBO MaTepbl0 HOBOPOXKAEHHOIO peOEHKA BO BPEMs WU Cpa3y
nocie poioB. B naHHOM cnydae mpecTyruieHHe He 00s3aTelbHO CBSI3aHO C HaJTMYHEM
MICUXUYECKOT0 paccTpoiicTBa y marepu. VcnonHuTeneM MNpecTyryieHHs MOXKET ObIThb TOJBKO
MaTb HOBOPOXKIEHHOIo, Jocturmas 16-nmetHero Bo3pacta. OJIHaKO B  COBEPLIEHHUU
MPECTYIUIEHUS] MOTYT Y4acTBOBATh U JAPYIUe JIUIA, TAKUe KaK MOJACTpeKaTeN WK OCOOHUKH,
HarpuMep, otel] peOEHKa WM MEAUIIMHCKUM MepcoHas. BakHbIM acnekToM npu KBaTU(pUKAIH
JTAHHOTO JIESHUS SIBJISIETCS] YCTAHOBJIEHUE BPEMEHHOTO IIPOMEXKYTKA, B TEUEHHE KOTOPOro OBLIO
COBEpIIIEHO YOMHCTBO, — BO BpeMs WJIM cpasy Iocie pojioB. B cyneOHO# npakTHKe CyIecTBYeT
MHEHHE, YTO TNEepHOJ| «cpa3y IOCie POJOB» MOXKET OXBaThlBaTh 24 yaca IMOCIE OKOHYAHUS
ponoB. B Takux ciydasx Cyl MOMKET NpU3HATh HAIMYME CMSTYAOIIUX OOCTOSTEIbCTB,
YUUTBIBAS, YTO B 3TOT MEPUO/I )KEHIIMHA MOXKET HE BOCIIPUHUMATh HOBOPOXKJIEHHOT'O KaK >KHBOE
CYLIECTBO, a IPOAOJIKATh aCCOLIMUPOBATh €r0 C ICTOUHUKOM CBOUX CTpajaHuii [S].

Bropas curyanus, mpemycmorpenHas crathéir 106 YK PO, — yOuiictBo marepbio
HOBOPOXJICHHOTO PEOEHKA B YCIOBHUSX IICHXOTPABMHUPYIOLIEH CHTYallMd WJIM B COCTOSIHUM
MICUXUYECKOT0 PACCTPOMCTBA, HE MCKIIOYAIOIIEITO0 BMEHSEMOCTH. B oTinMume oT mnepBoi
CUTyalluH, 37IeCb HE YCTaHABJIMBAETCS CTpOras BPEMEHHAs IPHUBSI3KA K MOMEHTY pPOJIOB.
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[lcuxoTpaBMUpPYIOIIAasi CHUTyalldss MOXKET OBbITh BBI3BAHA COBOKYIMHOCTHIO OOBEKTHBHBIX
HETraTHBHBIX OOCTOSATENBCTB, TAKMX KAaK OTCYTCTBHE CPEICTB K CYIIECTBOBAHUIO, IOTEps
KOPMUJIBIIA, & TAKXX€ CyOBEKTUBHBIX TEPESKUBAHMIA, CBSI3AHHBIX C 3TUMH OOCTOSITEIbCTBAMH.
[lcuxuyeckoe paccTpoOCTBO MOXET ObIThb OOYCIOBICHO Kak CaMHMH pOJaMH, TaKk U
MOCIEAYIOUMMH TPYAHOCTSIMH, CBSI3aHHBIMH C YXOJIOM 3a pPEOEHKOM, CEMEWHBIMH WU
ObITOBBIMU  TIpoOJjeMaMu. Takoe COCTOSHHE OJKCHIIUHBI BIMSET Ha KBAIU(UKAIIIO
MPECTYIUICHUS! U MOXET CIYXUTh OCHOBAaHUEM /Il HA3HAYCHHs] NPUHYIUTEIBHBIX MeEp
MEJMIIMHCKOIO XapakTepa [5].

Baxno ormerutb, uro mox aciictBue crathu 106 YK P® moamagaer He TOJILKO
yOUICTBO HOBOPOXKIIEHHOTO IOCJE Hayalla €ro CaMOCTOSATENBbHOM >KU3HM, HO U YOUHCTBO
peO€Hka, emE HEe HAYaBIIErO CAMOCTOSTEIBHOTO CYIIECTBOBAHUS BHE YTPOOBI MaTepH.
Hanpumep, HaneceHne cMepTenbHOI paHbl peOEHKY B MPOLIECCE POJOB IO Havaia €ro JbIXaHus
TaKXke KBATH(PUIMPYETCsS MO JAaHHON CTaThe, MOCKOJBKY MaTh, COBEpINas TaKWe ICHUCTBHS,
OCO3HAeT, YTO OHHM HAaMpaBleHbl Ha JIMIICHHWE >KU3HU YEIOBEKa, a HE Ha TpepbIBaHUE
OepeMEeHHOCTH.

Takum o0pa3oM yOHIICTBO MaTepbi0 HOBOPOXKICHHOTO peOEHKA SBISETCS OCOOBIM
COCTaBOM IMPECTYIUICHUS, TPEOYIOIUM y4€Ta CIEIUPHUSCKUX OOCTOSATEILCTB, TAKUX Kak
NCUXO(U3UOJIOTUYECKOE  COCTOSHHE JKEHIIMHBI M BPEMEHHBIE PaMKU  COBEPIICHUS
npectyuieHus. KBamudukamuss JaHHOTO JAEsSHUS JO/DKHA OCHOBBIBATHCS HA TIIATEIHLHOM
aHanm3e OObEKTUBHBIX U CYOBEKTUBHBIX MPU3HAKOB, BKIIIOYAs HAIWYHME TICUXOTPAaBMUPYIOIIEH
CUTYaIlUU WU TICUXUYECKOTO PacCTPOICTBA.

ABTOpPBI  MOAYEPKMBAIOT  HEOOXOAMMOCTH  YETKOTO  OMpENeNieHHs  Iepuoaa
HOBOPOXKIACHHOCTM W MOMEHTa HACTYIUIEHUS CMEPTH, 4YTO B&XXHO JJIsl TMPABUIBHOMN
KBaJM(PUKALIIU MPECTYILICHHSL. CoBepIiIeHCTBOBaHHE 3aKOHOJATEeNbCTBA u
MIPABOIIPUMEHUTEIPHON TPAKTUKH B 3TOM OOJIACTH TIO3BOJMUT OOECHEYUTh CIPaBETUBOE
pasperieHue aen 1 NpeAoTBPAaTUTh OA0OHbIE TPECTYILUICHUS B OyayILeM.
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Abstract

This article explores the critical role of academic writing in drafting legal articles. It
highlights the importance of clarity, precision, logical argumentation, and credibility in legal
scholarship. The article also discusses the characteristics of effective legal writing, its impact on
legal education, judicial and legislative decision-making, and interdisciplinary research.
Additionally, it examines challenges and future directions in legal academic writing, such as
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accessibility, technological advancements, and ethical considerations. The study underscores the
necessity of mastering academic writing to contribute meaningfully to the legal profession and
society.

Keywords: academic writing, legal articles, legal scholarship, legal research, legal
education, judicial decision-making, legislative drafting, interdisciplinary research, legal
methodology, ethical considerations in law.

AHHOTAIUSA

B ot1oit crathe paccmaTpuBaeTcsi BaxKHEHIIas PoOJb AKaJEMHUYECKOro IHChMa IpH
MOATOTOBKE HOPUAMYECKHX CTare. B Hel mnoguepKuBaeTcsi BaKHOCTh SICHOCTH, TOYHOCTH,
JIOTMYECKOH apryMEHTalMl W YOCOWTEIbHOCTH B IOPUAMYECKON Hayke. B crartbe Tarke
paccMaTpUBaIOTCS XapaKTEPUCTUKH 3(P(EKTUBHOTO IOPUANYECKOrO MHCbMA, €ro BIMSHHE Ha
IOPUINYECKOEe 00pa3oBaHWE, MPHUHATHE CYINCOHBIX W 3aKOHOIATENBHBIX DPEIICHUH, a TaKkKe
MEXIUCHUIUIMHAPHBIE HccienoBanus. KpoMe Toro, B craThe paccMaTpuBarOTCs MpoOIeMbl U
OyIylIue HampaBieHUs] Pa3BUTHS aKaJAEMUYECKOTO IOPUAWYECKOrO0 TMHChbMa, TaKhe Kak
JOCTYITHOCTh, TEXHOJIOTHUECKUI TMporpecc M JTHUYECKHe cooOpaxkeHus. HMccienoBaHue
MOIYEPKUBAET HEOOXOIUMOCTD OBJIAJICHHS aKaJeMUUECKUM MTMChMOM JIJIsl BHECEHHSI 3HAYUMOTO
BKJIaJa B FOPUIMYECKYIO TPOGECCHIO U OOLIECTBO.

KimioueBble cji0Ba: akaJeMUYECKOE IMHUCHMO, IOPUAWYECKUE CTaThH, HOPUIUYECKAS
HayKa, IOPHIUYECKUE HCCIEeIOBaHUs, IOpUIMYecKoe O0Opa3oBaHHEe, MPUHATHE CYIEOHBIX
pelIeHnd,  3aKOHOTBOPYECTBO,  MEXIAWCLUUIUIMHAPHBIC  HCCICNOBAHMS,  HOPUIMYECKAS
METOOJIOTHUS], STUYECKHE COOOPaXKEHHUS B MpaBe.

Introduction

Academic writing plays an essential role in the legal field, especially in the drafting of
legal articles. It serves as a foundation for clear, well-structured, and persuasive legal arguments,
ensuring that legal discussions are communicated effectively. Legal professionals, scholars, and
students rely on academic writing to analyze statutes, interpret case law, propose legal reforms,
and contribute to scholarly discourse. This article explores the significance of academic writing
in legal research, the characteristics of effective legal writing, and its impact on the legal
profession and society.

Importance of Academic Writing in Legal Articles

1.  Clarity and Precision. Legal writing demands clarity and precision to avoid
ambiguity and misinterpretation. Academic writing provides a framework for
structuring legal arguments logically and expressing them coherently. This is
crucial when discussing legal principles, statutes, and case law, as any vague
or misleading language can lead to misinterpretations and potential legal
disputes. A well-crafted legal article ensures that the intended message is
conveyed without confusion.

2. Credibility and Authority. Legal articles are often used as references by
practitioners, policymakers, and researchers. The credibility of these articles
depends on rigorous academic writing, which requires thorough research,
proper citation of sources, and adherence to scholarly standards. By integrating
peer-reviewed sources, authoritative legal references, and empirical data,
academic writing enhances the reliability and persuasiveness of legal
arguments. Legal scholarship contributes to the development of doctrine and
influences legislative and judicial decisions.

3. Logical Argumentation and Persuasion. Effective legal writing emphasizes
logical reasoning and structured argumentation. Legal articles must present
well-supported claims, counterarguments, and conclusions based on sound
legal reasoning. A clear thesis statement, supporting evidence, and methodical
analysis help construct persuasive legal arguments. The application of
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inductive and deductive reasoning further strengthens the coherence and
credibility of the arguments presented in legal articles.

Characteristics of Effective Legal Academic Writing

1.

Well-Structured Organization. A high-quality legal article follows a clear
structure, typically including an introduction, literature review, methodology
(if applicable), analysis, discussion, and conclusion. This organization ensures
that the article is easy to navigate and comprehensible to the reader. Logical
sequencing of ideas improves the readability and impact of legal scholarship.
Proper Citation and Referencing. Legal articles must adhere to specific
citation formats such as The Bluebook, OSCOLA, or APA, depending on
jurisdictional and institutional requirements. Proper referencing ensures
transparency, academic integrity, and allows readers to verify sources. Failure
to cite sources accurately can lead to allegations of plagiarism and diminish the
credibility of legal scholarship.

Concise and Formal Language. Legal writing requires a balance between
precision and accessibility. Overly complex language can hinder
comprehension, while excessively simplistic language may fail to capture the
nuance of legal concepts. Academic writing promotes a formal tone, avoiding
unnecessary jargon while ensuring that technical terms are appropriately
defined and used.

Use of Empirical and Comparative Analysis. Many legal articles integrate
empirical research, including statistical data, surveys, and case studies, to
support arguments. Comparative legal analysis, which examines laws across
different jurisdictions, also plays a critical role in identifying best practices and
suggesting reforms. These methodologies enhance the depth and credibility of
legal scholarship.

Impact of Academic Writing on the Legal Profession and Society

1.

Contribution to Legal Education. Academic writing forms the backbone of
legal education, providing students with analytical and research skills. Law
schools emphasize the importance of writing research papers, case
commentaries, and essays to develop students’ ability to construct legal
arguments effectively. Strong academic writing skills are essential for law
students aspiring to become legal practitioners, judges, or policymakers.
Influence on Judicial and Legislative Decision-Making. Judicial opinions
and legislative reforms often draw upon academic legal articles. Judges
frequently cite scholarly work to support legal reasoning and interpretations of
statutes. Likewise, legislators rely on academic research when drafting new
laws or amending existing ones. Through well-researched legal writing,
scholars contribute to the evolution of legal principles and public policy.
Advancement of Legal Scholarship and Interdisciplinary Research. Legal
academic writing fosters interdisciplinary research, connecting law with fields
such as economics, sociology, and political science. This integration enriches
legal scholarship and provides a broader understanding of legal issues in
contemporary society. By embracing diverse perspectives, legal writing
enhances the ability to address complex legal challenges effectively.

Challenges and Future Directions in Legal Academic Writing

1.

Addressing Accessibility and Readability. One challenge in legal academic
writing is maintaining accessibility while preserving legal accuracy. Scholars
must strive to present legal arguments in a manner that is understandable not
only to legal professionals but also to policymakers and the general public.
Simplified language, explanatory footnotes, and open-access publications can
bridge the gap between academia and practice.
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2. Adapting to Technological Advancements. With the rise of artificial
intelligence (Al) and digital research tools, legal academic writing is evolving.
Al-assisted legal research can enhance efficiency by analyzing vast amounts of
case law and statutes. However, legal writers must ensure that Al-generated
content maintains scholarly integrity and does not compromise analytical
depth.

3. Ethical Considerations in Legal Writing. Maintaining academic integrity is
paramount in legal writing. Ethical considerations such as avoiding plagiarism,
ensuring proper attribution, and upholding objectivity are essential to
preserving the credibility of legal scholarship. Future legal writers must adhere
to high ethical standards to maintain trust and reliability in the field.

Conclusion

Academic writing plays a fundamental role in drafting legal articles by ensuring clarity,
credibility, logical coherence, and adherence to legal standards. It contributes to legal education,
influences judicial and legislative decisions, and fosters interdisciplinary research. As legal
writing continues to evolve, embracing accessibility, technological advancements, and ethical
considerations will further enhance its impact on the legal profession and society. By mastering
academic writing, legal professionals can effectively communicate complex legal ideas, advance
legal thought, and contribute meaningfully to the ever-changing legal landscape
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