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PA3JIEJI XI. OPUINYECKHE HAYKH

AxkcénoBa C.C., JIutBumko E.O.
Oco0eHHOCTH MPOKYPOPCKOr0 HAA30PA 32 COOJII0IeHHEM TPYAOBbBIX MIPaB IPaskIaH

beneopoockuii cocyoapcmeennblil HAYUOHATLHBLI UCCIEO08AMENLCKULL YHUBEPCUMEM
(Poccust, Beneopoo)
doi: 10.18411/trnio-04-2025-77

Hayunwiii pyxosooumens: Jlykvanuukosa E. D.

AHHOTALUSA

AKTYyaJIbHOCTh TIPOKYPOPCKOTO HaJ30pa 3a COOJIOJCHHEM TPYAOBBIX MpaB Tpa)KIaH
00ycIIOBJI€Ha MX 3HAYUMOCTBIO Ul OOECredeHHs IOCTOMHOIO YPOBHS JKU3HM HACENICHUS U
CTaOWIBHOTO (PYHKIIMOHUPOBAHUS SKOHOMUKH. [Ipokypopckmii Haa30p Nmpu3BaH 00eCIieunBaTh
3aKOHHOCTb B c(pepe TPYJOBBIX OTHOUIEHUH, BBISBIATH U MpeceKaTh HapyIIEHHs, 3allUIaTh 1
BOCCTAaHABIIMBATh HApPYyIICHHBIE IpaBa pPAOOTHUKOB M B KOHEYHOM HTOre OOecTeYnBaTh
JOJDKHBIA  ypOBEHb JIOBEpHs TPa)XTAHCKOrO OOIIeCTBa K TOCYJapCTBEHHO BJIACTHBIM
WHCTHTYTaM.

KiioueBble cjioBa: MPOKYpPOPCKUI HAA30p, TPYAOBbIE MpaBa TpaXkJIaH, omvara TpyJa,
OXpaHa TPY/a, 3aHATOCTh HACEJICHNSL.

Abstract

The relevance of prosecutorial supervision over the observance of citizens' labor rights is
due to their importance for ensuring a decent standard of living for the population and the stable
functioning of the economy. Prosecutor's supervision is designed to ensure legality in the field of
labor relations, identify and prevent violations, protect and restore violated workers' rights, and
ultimately ensure the proper level of trust of civil society in government institutions.

Keywords: prosecutor's supervision, labor rights of citizens, remuneration, labor
protection, employment of the population.

[Tpokypopckuii Haa30p 3a COOTIOICHUEM TPYAOBBIX MPAB TpaXkiaH — (YHKIUS OPraHOB
MIPOKYpaTyphl, HAIpaBJICHHAs Ha 3alIUTy KOHCTUTYLHOHHBIX NpaB paboTHUKOB. OOBeKTaMu
TaKOTO BHJA HAJ30pa BBICTYNAIOT OpraHbl BIACTH, MECTHOTO CaMOYIpaBJIeHHs, padoToAaTeNH,
srsironecs kak gusndeckumu (UIT), Tak ¥ OpuaAMYeCKUMU JIUTIAMU.

[TpokypaTypsl IPOBEPSIIOT 3aKOHHOCTH HOPMATUBHBIX aKTOB, PETYIUPYIOUIUX TPYAOBBIE
OTHOUICHUS, JIOKAJIbHBIX IIPABOBBIX AaKTOB, COOJIOJIEHHE TMOpsAKa MpuéMa Ha paboTy U
YBOJIHEHUSI, CBOEBPEMEHHOCTh M TIOJHOTY BBIIIATHI 3apaOOTHOM TIUIaThl, MPEIOCTABICHUS
OTITYyCKOB, OOECHEeUeHUs] MHBIX TapaHTHi B cdepe TPYAOBBIX MpaBooTHomeHUH. Ocoboe
BHHMaHHME OpPraHaMH MPOKYpaTyphl YAESETCs 3alUTe MPaB COLHUAIBHO YSI3BHUMBIX KaTerOpHii
HACEJICHHUS: HECOBEPILICHHOIETHUX, OEPEMEHHBIX JKEHILUH, HHBAJIMJIOB.

«B  cBA3M CO 3HAYUTENBHOM HArPy3KOM M  PA3HOIUIAHOBOM  JESTEIBLHOCTBIO
MPOKYPOPCKUX PAOOTHUKOB JJISI OCYIIECTBICHUS A(PPEKTUBHOM MPOBEPKU HCHOIHEHUS
TPYIOBOTO 3aKOHOJNATEIbCTBA MMM B KAayeCTBE CICIMAIMCTOB 3a4acTylO0 IPHBIECKAIOTCS
rOCYAapCTBEHHBIE MHCIIEKTOPHI TpyAa. K mo1o0HsIM MpoBepKam NMPHUBIEKAIOTCS U CHIEUAUCTBI
JPYrUX OpraHU3aIMii, CIOCOOHBIE TIOMOYb BBIIBUTH T€ WJIM WHBIC HApYIICHUS W HEAOCTATKH B
JeSITeIbHOCTH TIPOBEPSIEMOTO JIUIAY.

O¢ddekTuBHBIE TPOKYPOPCKHIA HAA30p CIOCOOCTBYET CHIDKEHHIO — COIHMATBHON
HaNpPsHKEHHOCTH, YKPEIUICHUI0 3aKOHHOCTU M IPABOIOpsAKAa B cdepe TPYHOBBIX OTHOILICHHH.
Opranel NpOKYpaTypbl HAJAEJIEHbl TAaKKE IOJHOMOYMSMU 1O BO3OYXIEHHIO Jel 00
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aJIMMHUCTPATHBHBIX IIPAaBOHAPYUIEHUSAX MO (aKkTaM HapylIeHus TPeOOBAHUM TpPyIOBOrO
3aKOHOJATENILCTBA, A TAKXKE MPABOM Ha 3aIIUTY UHTEPECOB IPaXIaH B Cy1IeOHOM MOPSIKE.

[Tpokypopckuii HaA30p OCYLIECTBISIETCSI HAa OCHOBE IUIAHOBBIX M BHEIUIAHOBBIX
MPOBEPOK, a TaKke Mo oOpaIleHNsM IpaskIaH U OopraHu3aluii. B mocneanue rogsl ¢ pa3BUTHEM
CETH UHTEPHET OpraHaMHU MPOKYPATYypbl TAKKe MIPOBOAATCS MPOBEPKHU MO (akTaM MyOIuKanuu
uH(pOopMaLH KaK B CPEICTBAX MAaCCOBOM MH(OPMAIINH, TaK U B UHTEPHET-UCTOYHUKAX. OpraHbl
IPOKYpPaTypbl aKTUBHO B3aMMOJICHCTBYIOT C OpraHaMM TIOCYAAapCTBEHHON WHCHEKIUH Tpy[a,
npocoro3aMu U JAPYrMMH OpraHM3aIMsAMH, JESATEIbHOCTh KOTOPBIX CBf3aHAa C 3aIUTON
TPYJIOBBIX IIPaB IPaxJIaH.

«Anann3z nonoxeHui ct. 353 Tpynosoro konekca Poccuiickoit @enepanyy NOKa3bIBaET,
410 (heepabHbIi TOCYIapCTBEHHBIM HAI30p 3a COONIIOJICHHEM TPYIOBOTO 3aKOHO/AATEIbCTBA
NpU3BaHa OCYHIECTBIATH (herepanbHas WHCIEKIHS Tpyna. Hamzop 3a 6e3omacHOCThIO paboT B
Pa3IMUHbIX chepax OCYIIECTBISETCS COOTBETCTBYIOLUIMMHU YIIOJIHOMOYEHHBIMU (he/iepalIbHbIMU
OpraHaMH WCHOJHHUTEIbHOW BiacTH. [Ipu 5TOM mTpoKypaTypa Kak OIWUH M3 OCHOBHBIX
HaJ[30pHBIX OpPraHOB TOCYIAapcTBa B JAaHHOM cdepe B MOJOKEHUsX TpyloBOro Kojaekca He
ykazaHa. [IpemycMoTpeHa TOJIbKO HEOOXOAMMOCTh (pefepaibHOM HHCHIEKIMU — Tpyna
OCYIIECTBIISITh CBOIO JIEATEIBHOCTh BO B3aMMOJEWCTBMM B TOM 4YHMCJIE€ C OpraHamu
MPOKYPATYpPhI».

[Tpokypopckuii HaJ30p TakKe OXBAaTHIBAET BONPOCH OXpaHbI TpyJda U O€30MacHOCTH Ha
npousBoAcTBEe. PabOTHMKM MNpOKypaTypbl CIEIST 3a COONIIOJEHHEM TpeOOBaHUM 10
obecrieyeHHI0 0E30MACHBIX YCIOBMH Tpyla, IPOBEACHUIO WHCTPYKTaXed U 0O0ydeHus
paOOTHUKOB, MPEJOTBPALIICHNIO HECUACTHBIX CIydyaeB Ha MPOM3BOJACTBE. B ciydae BbIABICHUS
HapyIIEHUH, CO3JAIOUIMX Yrpo3y KHU3HM U 3[0POBbIO PAaOOTHUKOB, NPUHUMAIOTCS MeEpHI
MPOKYPOPCKOTO PearnpoBaHusl, BILIOTH A0 MPUOCTAHOBIICHUS eI TEIILHOCTH MTPEATIPHSTHSL.

BakHpIM HampaBieHHEM IPOKYPOPCKOrO Haa30pa SBIAETCS HAI30p 3a HCIOIHEHHEM
3aKOHO/ATENIbCTBA O 3aHATOCTH HacejeHus. OpraHbl MPOKYpaTypbl KOHTPOJIUPYIOT TaKKe
coOroieHHe TpaB TpaXIaH Ha IMOJydyeHHe WHPOpMAllMM O BAaKAaHCHUAX, COACWCTBHE B
TPYJAOYCTPOMCTBE, BBILIATY MOcoOMil 1o Oe3pabotuiie. IIpecekarorcst (pakThl HE3aKOHHOTO
OTKa3a B MpuéMme Ha pabOTy, HE3aKOHHOTO YBOJbHEHMS, AMCKPUMHHAIMU IO Pa3IUYHBIM
MPU3HAKAM.

Oco0oe BHUMaHUE yJEIsIeTCsl 3aIlIuTe MpaB COLHATbHO YS3BUMBIX KaTErOpHA IpakIaH.
[IpokypopckrmMu  paOOTHUKAMH  OCYILIECTBISIETCS Hau30p 3a COOMIOJIEHMEM KBOT Ha
TPYJIOYCTPOHCTBO MHBAIMIOB, OOecrieueHHeM Oe30MacHbIX YCIOBUH TpyAa Uil OEpeMEHHBIX
KEHILUH U OCYILLECTBICHUEM rapaHTHil IPHU YBOJILHEHUH paOOTHUKOB, HAXOSIIMXCS B OTITYCKE
TI0 YXOJy 32 PeOEHKOM.

[Tpokypopckuii HaI30p TaKKe pacpocTpaHseTcs Ha cdepy omiaTel Tpyaa. [Ipokypopsr
KOHTPOJIMPYIOT CBOEBPEMEHHOCTh W TMOJHOTY BBIIUIATHI 3apabOTHOM IUIAThI, COOJIOJICHUE
MHUHUMAJIBHOTO pa3Mepa OIUIaThl TpyJda, BBILIATY KOMIIEHCAMi 3a paboTy B OCOOBIX
KJIMMaTHYeCKUX YCIIOBHSX W 3a pabOTy BO BpEIHBIX WIIM OMACHBIX YCIOBHSX Tpyda. Takxke
npeceKaroTcs (GaKThl YKIOHEHHUS OT YIUIaThl HAJIOTOB M CTPAXOBBIX B3HOCOB.

Uro kacaeTcs MOJHOMOYHMI MPOKYpPOpOB B cdepe TPyIOBOro IpaBa, HEOOXOAUMO
OTMETUTbH CIIETYIOIIEE.

«[Ipokypop B coorBerctBuu co cT. 360 TK P® mmeer mpaBo TpeboBaTh OT
rOCylapCTBEHHOI MHCIEKLUH TPy/a IPOBECHNUS BHEIUIAHOBOM MPOBEPKU B paMKax HaJ30pa 3a
WCTIOJTHEHHEM 3aKOHOB TI0 IMOCTYNHBIIMM MatepuaiaM U oOparieHusM. Paboronarens, B CBOIO
odyepelb, 005f3aH B TEUEHHWE CYTOK HANpaBlsATh B NPOKypaTypy MO MECTY NPOHMCLIECTBUS
HECUACTHOI'O CJIydasi W3BEIICHUE IpPU TPYNIOBOM, TSDKEIOM MM HECYACTHOM Cllydae co
CMEpTENIbHBIM HCXOJOM. AKT O pacclelloOBaHMM TAaKOr0 HECYaCTHOTO Cilydas TakKxke
HampaBiisieTcsl B MpOKypaTypy. JlaHHble 0OOCTOSITENbCTBA HEOOXOAMMBI MPOKYPOpPY s
MOCJIEAYIOLIEH MPOBEPKH C LIEJIBIO BBISBICHUS JIML, BUHOBHBIX JIMOO MPUYACTHBIX K JAHHOMY
coObIThro. Takke MPOKypop MOXKET 0OpaTHTCS B CyJ C 3asiBICHUEM Ha PEIIeHHEe KOMHUCCHH TI0
TPYJIOBBIM CIIOpaM, HE COOTBETCTBYIOILEE TPYAOBOMY 3aKOHOIATEIBCTBY.
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Taxum 00pa3oM, NPOKYPOPCKUI HA/I30p 3a COONIIOAEHUEM TPYL0BOIO 3aKOHOIATENbCTBA,
TPYJOBBIX NPaB U CBOOOJ TpaXkIaH WUTpaeT OCOOYI0 pojb Ha COBPEMEHHOM 3Tare pa3BUTHUS
PBIHOYHBIX OTHOLIEHUH B Poccru 1 nmeeT O0IbIIYI0 COIMAIbHYIO 3HAYMMOCTb.

Oco0oe 3HaueHre nMeeT paboTa OpraHoOB MPOKYPATYPhl B HACTOSIIIEE BPEMsI B CBSI3H CO
BBCJICHUEM 3aKOHOJATEIBHOTO MOpPAaTOpHs Ha IPOBEICHHE IPOBEPOK KOHTPOJILHBIMU
BeoMcTBaMu. [Ipokyparypa Kak HaJ30pHBIA opraH o0iajgaeT BCEeW MOJIHOTOW MOTHOMOYHUI U
MOJKET OIIEPAaTHBHO OTPEarupoBaTh HA HAPYIICHUS TPYIOBBIX IIPAB IPa)KIaH, B TO BpeMs Kak
KOHTPOJIMUPYIOIIUE OPTraHbl UMEIOT PsJl CEPBE3HBIX 3aKOHOAATEIbHBIX OTPAaHUYEHUN.

Ha nam B3z, pabota HaJ30pHOTO OpraHa B paCCMOTPEHHBIX BOIPOCaX JOJKHA OBITH
NpoJoKeHa U B OynymieM. Bospacraromas Harpy3ka Ha paOOTHHKOB MPOKYPATYyphl, B CBOIO
o4epenb, TOJDKHA BECTH K IOBBIIIEHUIO YPOBHS IIEPCOHAIIBHONW OTBETCTBEHHOCTH NPOKYPOPOB
3a MPUHUMAaEMBbIe PEIIeHHs B TaHHOU c(hepe e TeNbHOCTH.
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AHHOTALIUSA

AKTYaJIbHOCTh JIaHHOM TEMbI 3aKJII0YaeTCsi B TOM, YTO YBEIHMUYCHHE KOJINYECTBA
NOAOOHBIX TPECTYIUICHHH TpeOyeT BMeLIaTesbcTBA CO CTOPOHBI Tocynapcrsa. Mmeercs
HEOOXOMMOCTb B IIPOBEACHUH MCCIIEA0BAHUS C LIEIbIO IPEO0JIEHHs POOIeM, BO3SHUKAIOIINX
B CBSI3H C HEIOCTATOYHBIM IOHUMAaHUEM OCOOEHHOCTEW HEOCTOPOKHBIX NMPECTYIUICHHH, TaK KaK
UX CYIIECTBOBAHHE 3a4acTyIO NMPUBOJUT K HEMPABHIIbHON KBaIM(UKAIIMK CMEXHBIX COCTABOB.
B nanHOIl cTathe Ha€Tcs YroJIOBHO-NIPABOBAasl XapaKTEPUCTHUKA INPUYMHEHHUS CMEPTH 110
HEOCTOPOKHOCTH, a TAKKe PACKPHIBAIOTCS MPOOIeMbl KBaTH(PUKAIMK, BO3ZHHUKAIOIIWME IPU
OTIPaHUUYCHUH €€ OT CMEKHBIX COCTABOB.

KnioueBble cjI0oBa: INpPUYMHEHHE CMEPTH II0 HEOCTOPOXKHOCTH, YOWICTBO,
OTTpaHIYEHHE OT CMEKHBIX COCTABOB, KBATU(HUKAIIS PECTYTIICHHS.

Abstract

The relevance of this topic lies in the fact that an increase in the number of such crimes
requires government intervention. There is a need to conduct research in order to overcome the
problems arising from a lack of understanding of the characteristics of reckless crimes, since
their existence often leads to incorrect qualification of related structures. This article provides a
criminal and legal description of causing death by negligence, as well as reveals the problems of
qualification that arise when distinguishing it from related compounds.

Keywords: causing death by negligence, murder, separation from related compounds,
qualification of the crime.
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Cratest 109 VYromoBHoro komekca Poccwuiickoit ®enepanuu (mamee — YK PO)
peryiupyer NpUMEHEHHE YroJOBHOM OTBETCTBEHHOCTH 3a MPUYMHEHHE CMEPTU 1O
HEOCTOPOXKHOCTH. [IpMurMHEHue CMEpTH IO HEOCTOPOKHOCTH — HTO IMPUYMHEHUE CMEPTHU
JPYrOMYy YENIOBEKY, COBEPUIEHHOE IO JIETKOMBICIWIO WM HeOpexkHocTH. JlaHHOe nestHue
SIBJIICTCSL PE3YyJbTATOM IOBEJCHUS JIMIA, HE HMMEIOIIEr0 YMBICIA HA JIMIICHUE JKU3HU.
KittoueBbIM aClIEKTOM B OLIEHKE TaKUX CIy4aeB SBIISIETCS ONPEEICHNE HATUUHS BUHBI.

OrcyrctBue onpeneneHus TepmuHa «BuHa» B YK P® sBnsercss 3akoHOIaTEIbHBIM
npoGenom. B atoii cBs3u, B.A. Hepcecsin npennaraer nononuuth 1.5 YK PO crenyromeit
neuuuien: «BuHa — 3TO MPeayCMOTPEHHOE YrOJOBHBIM 3aKOHOM ICHXHYECKOE OTHOIICHHE
4enoBeka B JopMe YMBICIIA WIIK HEOCTOPOKHOCTH K COBEPIIIAEMOMY UM MPECTYITHOMY JCSTHUIO U
€ro oOIIECTBEHHO OMACHBIM MOCJIEACTBUSAM, BhIpakarolee HeraTUBHOE OTHOILIEHHUE K MPUHSITHIM
B O0ILIECTBE LIECHHOCTSAM.

[Ipu3HaKoM AAHHOrO COCTaBa MPECTYIUICHUS SBISIETCS HEOCTOPOXKHOE JIEHCTBUE WIIH
Oe3nelicTBre. JTO 03HAYAET, YTO JIUIO HE TPOSIBUIIO JIOJDKHON OCMOTPUTEIHHOCTH, TaK KaK He
MIPEABHUIEIIO BO3MOXKHBIE OOILIECTBEHHO OIMACHBIE MOCIEACTBUS, B PE3ylIbTaTe 4ero BO3HUKIIA
yrpo3a Jjisl )KU3HH JIPYToro 4eJIOBEeKa, KOTOpas MPHUBEJa K €ro CMEPTH. AHAIN3 CIIEACTBEHHO-
CyneOHON TPAKTHKH CBUAETEILCTBYET O TOM, YTO MPHUYMHEHHUE CMEPTU MO HEOCTOPOKHOCTH
MOXKET OBITh TOCJIEICTBUEM pa3IMYHBIX OOCTOSTENbCTB. Hampumep, HecoOmroneHus MpaBuil
JIOPOXKHOTO JIBHXKEHUS, HEOCTOPOXKHOTO OOpAIeHUs] C OpY>KUEM, MPEHEOPEKEHUs MpaBUIaMu
TexHUKU OezonacHocTH. ObpatuMcs Kk cyneOHoM npakTtuke. «Mexay T. n A. BO3HUK KOHQIIMKT,
B Xoz1e koToporo T. TonkHyn e€, oT uero A. yaapuiachk o npenmet mebenu. [leiicTBust cyonekta
npecTyruieHust OpuiM KBanuduuupoBanbl mo 4. 1 cr. 109 YK P®, Tak kak ymbIcen Ha
MIPUYMHEHUE CMEPTU OTCYTCTBOBAI». B TaHHOM ciydyae cMepTh MOTepIeBIleil OblIa MPUYUHEHA
B pe3ysbTaTe OBITOBOTO KOH(IMKTA.

PaccmarpuBaemslii coctaB mpecTyruieHust coaepxkutcs B ctatbe 109 YK PD. Hecmotps
Ha Pacrojio’KeHNUE HOPMBI CPEI COCTABOB YOUICTB, TaHHOE JISTHUE HE MOKET OBITh OTHECEHO K
yOuiicTBam, Tak Kak 00JagaeT HHOU CyObeKTUBHON CTOpOHOH. CyOBEeKTUBHAS CTOPOHA TaHHOTO
MIPECTYIUICHUS] XapaKTepU3yeTcsi BUHOW B (opme HeoCcTOpokHOCTU. CIIOKHOCTH B IPOIECCE
KBaTM(UKAIMKM BO3HMKAET W3-3a TOrO, 4YTO YOWWCTBO W TPUYMHEHHE CMEPTH TI0
HEOCTOPOKHOCTH PA3UYAIOTCS TOJBKO TO (opMe BUHBI, YCTAaHOBUTH KOTOPYIO HE BCETIa
MIPEIOCTABIISIETCS] BOBMOKHBIM.

Taxxe s KBamM(pUKAIMK TAHHOTO ACSTHHSI HEOOXOANMO ONPECIIUTh TPAHUIIBI )KU3HHU.
MoMeHT Hayasa >KM3HU B JIATEpaType TOYHO HE OMNpeAcs€H. bBOJBIIMHCTBO aBTOPOB
COTJIAIIAIOTCSI C TOYKOW 3pEHUs 3aKOHOJATelNs, BhIpakeHHON B DenmepambHoM 3akoHe «O0
OCHOBAaX OXpaHbl 310poBbs rpaxkaaH B Poccuiickon denepanum», B KOTOPOM TOBOPHUTCS:
«MoOMEHTOM pPOXKACHUS peOCHKA SBISIETCS MOMEHT OTHENEHHs IUIoAa OT OpraHu3Ma MaTepu
MOCPEICTBOM POJIOBY.

Yacts 2 crateu 109 YK PO ycraHaBivMBaeT OTBETCTBEHHOCTh 3a IPUYMHEHHE CMEPTH 11O
HEOCTOPOXKHOCTH BCIICICTBHE HEHAIICKAIIETO MUCTIONHEHUS JIMIIOM CBOMX MPOQECCHOHATBHBIX
o0si3anHOCTEH. OCOOCHHOCTBIO 3TOTO COCTaBa SIBIISICTCS CHEIMAIBHBIA CYOBEKT. DTO JIHIIO,
HaJIeJIeHHOE MPO(HECCHOHATLHBIMU 00s3aHHOCTSIMHA HA OCHOBAHUH TPYAOBOTO JOTOBOpA.

BaxHpIM acnekToM SBISETCS OTIPAaHMYEHHE YKa3aHHOI'O COCTaBa OT IPECTYIHOU
xamatHocTd (cT. 293 YK P®), kotopas MoxeT ObITh BMEHEHA, €CJIM CYOBEKTOM SIBIISCTCS
NOJDKHOCTHOE JTHIO. 1o HOMKHOCTHEIMHU JUIIAMU corjiacHO ctathe 285 YK P® nmonmmarorcs
«JTUIa, TIOCTOSIHHO, BPEMEHHO WM 10 CHELUUATbHOMY TOJIHOMOYHUIO OCYILECTBIISIIONINE
(GYHKUMU TIpeACTaBUTENS BIACTH JTMOO BBIMOIHSIONIME OpPraHU3alMOHHO-PACTIOPSIUTEIbHBIE,
aJIMUHICTPATUBHO-XO3SIMCTBEHHBIC (DYHKIIUM B TOCYIAPCTBEHHBIX OpraHaX, OpraHax MeCTHOTO
CaMOYINpPAaBJIECHUs, TOCYJApPCTBEHHBIX W MYHULMNAIBHBIX YUYPEKACHHUAX, TOCYAAPCTBEHHBIX
BHEOIO/DKETHBIX (DOHIIAX, TOCYNApCTBEHHBIX KOPIOPANHUAX, TOCYAAPCTBEHHBIX KOMITAHUSX,
MyOJIMYHO-TIPABOBBIX KOMIIAHUSAX, HA TOCYJAPCTBEHHBIX W MYHHILMIAIBHBIX YHUTAPHBIX
NPSANPUITHASX, B XO3SIHCTBEHHBIX oOmecTBax». CyOBEKTBl, HE O0O0JaNaronue JaHHBIMU
MIPU3HAKAMU, HE MOAMNAIAI0T M0/l OTBETCTBEHHOCTb, IPEAYCMOTPEHHYIO cTaThei 293 YK PO.
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OTrpannyeHne NpUUUHEHNSI CMEPTHU 110 HEOCTOPOKHOCTH OT YOMHCTBA SIBJISETCS] OJJHOM
13 337a4 [IPaBOIPUMEHHUTENIBHON NPaKTUKU. OCHOBHOE pa3ivyve MEXIy AaHHBIMU COCTaBaMH
3aKJIl0YaeTcs B HAJIWYMM yMbICTIa Ha JIMIICHUE >KU3HU venoBeka. [IpuunHeHue cMeptu 1o
HEOCTOPOXKHOCTHU JIMILIEHO yMbICIA M 3a4acTyl0 CBSI3aHO C HApYyLIECHWSAMHU IPHU BBIIOJIHEHUU
po(eCCHOHANBHBIX ~ O0S3aHHOCTEM WJIM HEMPABWIBHOM  OKCIDTyaTallie TEXHUYECKHX
yCTpOMcTB. B TakoM ciiydae OTCYTCTBYET IPSMOE WJIM KOCBEHHOE HAMEPEHUE HAHECTU BpEN.
YOuiicTBO e — 3TO HaMEPEHHOE NMPUYMHEHHE CMEPTH JAPYroMy 4eJIOBeKy. BUHOBHBIN nMeeT
HaMEpeHHWEe NPUYMHUTh CMEPTh HE3aBUCHUMO OT MOTHBOB, IIPH 3TOM OTCYTCTBYET 3JIEMEHT
ciyyaiiHocTu. [l OTrpaHMYeHUs] TaHHBIX COCTaBOB MPEXkIE BCEro HEOOXOAMMO YCTaHOBUTH
HaJINYHE BUHBI.

OTBETCTBEHHOCTh 3a MPUYMHEHHE CMEPTHU IO HEOCTOPOKHOCTU MPETyCMOTpPEHA HE
TonbKO cTaThE 109 YK PO, HO 1 cocTaBaMU HEKOTOPBIX IPYTHX CTATEH.

YMBIIIEHHOE PUUMHEHNE TSHKKOTO Bpe/ia 37J0POBBIO, TOBJIEKILEE 0 HEOCTOPOKHOCTU
cmepts mnoteprieBuiero (4. 4 cr. 111 YK P®), takke HEOOXOIMMO OTTPAaHUYMBATH OT
MIPUYMHEHUS] CMEPTU 0 HEOCTOPOKHOCTH. B 000MX cilydasx OTHOIIEHHE CyObeKTa K CMEPTH
MOTEPIIEBIIETO BBIPAXKAETCS B HEOCTOPOKHOCTH, HO MPHU 3TOM YMBIIIEHHOMY HNPUYMHEHUIO
TSDKKOTO BpeZia 37I0POBBIO, MOBJIEKIIEMY 110 HEOCTOPOKHOCTH CMEPTh, CBOMCTBEHHBI 1B (hOPMBI
BUHBl — MPSAMOM WM KOCBEHHBIM YMbICE Ha NPUYMHEHHME TSDKKOTO BpEla 370POBBIO U
HEOCTOPOXKHOCTH 110 OTHOIIEHUIO K CMEPTH.

Otrpannuenue HeokazaHus nomouy OonpHOMY (cT. 124 YK P®) or npuumHeHus
CMEpPTH 0 HEOCTOPOKHOCTH SIBIISIETCA OAHOM M3 MpoOsieM B 00JacTH METUIIMHCKON STHKH.
BpadyebHoe cooO0IIecTBO MPOIOHKAET BECTH CIIOPHI O TOM, HACKOJIBKO JAJEKO MOMKET 3aiTh
Bpay B IMPEIOCTABICHHUM MEIUIIMHCKOW TOMOIIM, HE PUCKYS NPUYMHUTH MAlUEHTy eIé
Oompmmii Bpen. IlpoucxomsT cimydam, Korja Bpaud BO BpeMsl ONEpalldM CTAIKHUBAIOTCS C
JUIIEMMOM, TIPOIONIKATh JI CIAcaTh KU3Hb OOJBHOTO, PUCKYS YCYTYOUTh €r0 COCTOSHHUE, WU
MIPEKPATUTh TOMNBITKM OKa3aHUs MOMOIIM, JOMyCKas CMepTeabHbIM HcxoJ. Bpaunm B Takom
cllyyae HECyT OTBETCTBEHHOCTh KaK 3a CBOW JIEHCTBUS, Tak M 3a OeszeiictBue. Ecim Bpau
OCO3HAET, YTO €ro IOMOIIb MOXET TOJIBKO YCYIYOWTh CTpaJaHWe MalueHTa, OH JOJDKCH
MIPUHSATH PELICHHUE O TPEKPALCHUH €€ OKa3aHusl.

Kak ormeuaer @.P. AnueBa, «ctates 124 YK P® BcTpeuaercs B cyneOHON NpaKTUKe
KpaitHe peako. Heokazanwe moMomu OONBHOMY CJl€QyeT OTJIWYaTh OT OKa3aHUs
HEKBATH()UIMPOBAHHOW MEIUIIMHCKONM TIOMOIIM, TOBIIEKIICH 10 HEOCTOPOKHOCTH CMEPTh
OONIBHOTO, WIM TNPUYMHEHHUS €My IO HEOCTOPOXKHOCTU TSDKKOTO Bpeaa 3aoposbio. [lpu
HEOKa3aHUM MMOMOIIY METUIIMHCKUN paOOTHUK O€3/1eHCTBYET, B TO BPEMsI KaK B YKa3aHHBIX B CT.
109 cinyuasix Bpen NpUUMHAETCS B PE3yjbTaTe HEHAUIEKALIETO HCIOIHEHMs JIMIIOM CBOMX
poheCCHOHATBHBIX 00SI3aHHOCTEW.

[lpyuuHeHne CMEepPTH MO HEOCTOPOXKHOCTH TaKXKe HEoOXOAMMO OTIpaHWYMBaTh OT
TTOXUIICHUS YEJIOBEKA, TTOBJIEKIIIETO TI0 HEOCTOPOKHOCTH CMEPTh Totepreiero (4. 3 cT. 126
VYK P®). TakoBbIM SIBISICTCS MOXUILEHUE, B PE3YJIbTaTe KOTOPOrO W3-3a MEPEeMEICHUs WU
YCIIOBUI COZIEp KaHUsI HACTYIWIIA CMEPTh MOTepIeBIero. JlononHuTenbHas KBaaupuKays mno
ct. 109 YK P® nmnst 3T0oro cocraBa He TpeOyeTcsl, Tak KakK MpecTyIUICHHE BKIII0YaeT ABe (HopMbl
BUHBI — YMBICEJ IO OTHOLICHHUIO K OXUIICHUIO M HEOCTOPOKHOCTH 110 OTHOIIEHHUIO K CMEPTH.

B 3axmouenre oTMeTHM, 4TO KBaJIM(UKAIMS IPUIUHEHUS] CMEPTHU 110 HEOCTOPOKHOCTH
SIBJISIETCS. TOCTATOYHO CJIOKHBIM BOMPOCOM JJISi MPAaBONPUMEHUTENEH, Tak KaK OH CBSi3aH C
IIPOLIECCOM  OIIPENENICHUs CTENEHU BHHBI B CIy4asX, KOIJa 4YeEJOBEK CIIydalHO, H3-3a
HEaKKypaTHOCTU WJIM HEBHUMATEJILHOCTH MPUUMHUII CMEPTh JIpyroMy uenioBeky. PaccMaTpuBas
JAHHBIH COCTaB NPECTYIUIEHUSI, MOXKHO CIEJIaTh BBIBOABI, KACAIOIIUECS HE TOJIBKO KOHKPETHOM
MIPaBOBOM HOPMBI, HO M JPYTUX HEOCTOPOXKHBIX MPECTyIUIeHnH. Takue oOIeCTBEeHHO OMacHbIE
JesHusT OOBIYHO coBepmiatoTcsi B (opme paeilcTBus, ropasno pexe OesneiictBusa. [lpu
0e3/1efiCTBUM BHHOBHOE JIMIIO 3a4acTyl0 MOXKET IMpeHeOpedb CBOMMH OOS3aHHOCTSIMHU, YTO
COCTaBIISIET OCOOCHHOCTH CIIEIATBHOTO cyObekTa aist 4. 2 1. 109 YK PO.
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CyneOHasi mpakTUKa UCMOJIB3YeT HECKOJNBKO CTAaHAAPTHBIX  KPUTEPHUEB IS
KBaTM(PUKALMU TPUIMHEHHUS CMEPTU IO HEOCTOPOKHOCTH. HEBO3MOKHOCTH MPEIBUACHUS
MOCJICAACTBUIA CBOMX JICHCTBHM WM OE31CHCTBUSA, OTCYTCTBHE JOJDKHOW KOMIICTCHIINH,
HapyIIeHHe OOIICTIPU3HAHHBIX HOPM O€30MaCHOCTH — BCE 3TO SBISICTCS (PAKTOpPaMH, KOTOPBIE
MIOMOTAIOT MPABWIBHO KBATM(UIIUPOBATH CojesiHHOe. He MeHee Ba)KHO YUWUTHIBATH MPUUUHY
CMEPTH M HaJIMYUE MPSMON TNPUUYMHHO-CICACTBEHHOW CBSI3M MEXIy €€ HACTYyIUICHUEM U
IEUCTBUSIMH WM Oe3faelicTBueM BHHOBHOTO. HeoOxoanmo moka3aTb, YTO MMEHHO OHHU CTaJId
IIPUYUHON ONPEAEIEHHOIO UCXOA.

Takum o00pa3oM, KBaIM(UKAIUS MPUUYMHEHUS CMEPTH IO HEOCTOPOKHOCTH — 3TO
CIIOKHBIM, HO KpallHE Ba)KHBIM acmekT cyaeOHOM mnpakTuku. OTrpaHUYEHHE MPUYMHEHUS
CMEpPTH IO HEOCTOPOKHOCTH OT CMEXKHBIX COCTaBOB TpeOyeT aHamm3a M y4éTra MHOTHX
(dakTopoB U 00CTOATENHCTB. Pa3zpaboTka YETKMX WMCXOMHBIX MPUHIMIIOB KBATH(DHUKAIIIT
CMEKHBIX COCTABOB TMO3BOJIUT JOCTUYB CIIPABEIUBOTO PAa3pEIICHHS MTOJOOHBIX AETI.
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AHHOTALIUSA

CraThsl TIOCBSIIIICHA WCCIICMOBAHUIO OajlaHCa MEXIy OOIIeCTBCHHBIMH HHTEPECaMH W
3aKOHHBIMHM TPaBaMH TPakKJIaH NPU Peau3alliy IpaBa COOCTBEHHOCTH Ha 3eMitro. Llems paboThl
— BBISIBUTH KJIFOUEBBIC MEXaHU3MBI U TTPABOBBIC HHCTPYMEHTHI, 00ECTICUNBAIOIITUE CIIPABEIIINBOC
paBHOBECHE B YCIOBHIX COBPEMEHHBIX COLMATBHO-9KOHOMHUYECKUX M3MEHEHUH. AKTYaJIbHOCTb
TeMbI OO0YCJIOBJICHa HEOOXOIUMOCTHIO TapMOHHM3AIMM YACTHBIX M ITyOJUYHBIX HHTEPECOB B
KOHTEKCTE YCTOMYMBOTO PAa3BUTHS TEPPUTOPHIA U 3AIIUTHI ITPaB COOCTBEHHUKOB.

KiloueBble cioBa: 3emiisi, 3€MEIbHBIA YYaCTOK, 3€MEIbHOE TMpaBo, IPaBO
COOCTBEHHOCTH, YaCTHbIe W MMyOnuuHble MHTEpechl, Koncturynus Poccuiickoit deneparnum,
3emenbHbIN Kogeke Poccuiickoit denepanuu.

Abstract

The article is devoted to studying the balance between public interests and legal rights of
citizens in the realization of land ownership. The aim of the work is to identify key mechanisms
and legal instruments that ensure a fair balance in modern socio-economic changes. The
relevance of the topic is due to the need to harmonize private and public interests in the context
of sustainable development of territories and protection of the rights of owners.

Keywords: land, land plot, land law, property right, private and public interests,
Constitution of the Russian Federation, Land Code of the Russian Federation.
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Bonpoc obecnieueHuss paBHOBeCHs] MEXIy HHTepecaMH OOIIecTBa M 3aKOHHBIMU
MHTEpecaMy TpaxJIaH MpHU pealu3aliy MpaBa COOCTBEHHOCTH Ha 3€MJII0 — OJMH M3 CaMbIX
3HAQUYUMBIX B COBPEMEHHOM IPABOBOM PETYJIMPOBAHUY 3€MENIbHBIX OTHOILICHUH.

B cr. 75.1 Koncrurynmm Poccuiickori ®Penepanyiyi NPONHCAHO, 4YTO B HAIIEM
rOCY/IapCTBE CO3AIOTCS YCIOBHUS Ul YCTOHMUMBOIO SKOHOMHYECKOTO POCTa U TOBBIIICHUS
0JIarOCOCTOSIHUA TpaXk/iaH, JUIsl B3aMMHOTO JIOBEpUs TocynapcTBa u obmectsa [1]. Pazymeercs,
JUISL IOCTMO)KEHUS 3TUX U OOJBIIMHCTBA MHBIX MOCTABJICHHBIX IIeJiel He0OXOIUMO clienaTh Tak,
YTOOBI 3eMJIM (3€MENbHBIE YYaCTKU) HCIOJIB30BATUCH PasyMHO U 3(dekTHBHO. ITO, B CBOIO
oyepesib, Mo/ipa3yMeBaeT MOUCK OajlaHca MEXy OOIIECTBEHHBIMU M YAaCTHBIMU MHTEpECaMH B
JaHHOM cepe 0OIIeCTBEHHBIX OTHOIICHUH.

Haunem ¢ Toro, 4to mpaBo COOCTBEHHOCTH Ha 3€MIIIO TapaHTHpoBaHO KoHcCTuUTymu
Poccuiickoit deneparuu (4. 2 ct. 9 m 4. 1 ct. 36) [1]. BMecTe ¢ TeM, moguepKuBaeTcsi, 4To
CBOOOIHOE OCYIIIECTBICHUE MpaBa COOCTBEHHOCTH Ha 3€MIII0 BO3MOXKHO, «ECIIH 3TO HE HAHOCUT
yiep6a OKpy>Karollei cpejie U He HapyIIaeT MpaB U 3aKOHHBIX MHTEPECOB MHBIX JIUID (4. 2 CT.
36) [1].

YTOouHsIeTCS TaHHOE M0JIOKEHUE NPUHIIUIIAMU, 3aKPEIUIEHHBIMU B 4. 1 cT. 1 3emenbHOro
kozekca Poccuiickoit @enepanyu (nanee — 3K P®): npuHIMN Mm1aTHOCTH 3eMJIENOIb30BaHMS,
TIPUHIUI COYETAHHSI MHTEPECOB O0IIIECTBA M 3aKOHHBIX MHTEPECOB I'PakaH, MPUHIIUIIT IIEJIEBOT0
Ha3HA4YEHUs 3eMeb U JIp. [2]

B pasBuTHE MJAaHHBIX TPHUHIMIIOB 3aKOHONATENb IPEAYCMOTPET BO3MOXHOCTH
OrpaHHYEeHHs B 000pOTE U M3BATUS U3 000POTa 3€MENBHBIX YYaCTKOB IO MPEAYCMOTPEHHBIM
3akoHOM ocHoBaHuUsIM (cT. 27 3K P®), a Taxke caenan AOMYCTUMBIM U3BATHE 3EMENIbHBIX
Y4YacTKOB JIJIsl TOCYJapCTBEHHBIX WM MyHULIIMNATBHBIX HYX] (cT. 49 3K PO) [2].

OnHako Hajl0 MOMHHUTH O TOM, YTO oOecreyeHue OanaHca MeXIy OOLIECTBEHHBIMH U
YaCTHBIMH MHTEPECAMHU BCE K€ TPeOyeT B3BELIEHHOIO MOAXO0Ja K PEryJIMpOBaHUIO 3€MEIbHBIX
oTHOUIEHMH. B  4YacTHOCTH, BaXHBIM AacCMEKTOM SIBISIETCA  COOJIIOJCHUE MPHUHIIMIA
CNIPaBEAJIMBOCTH MPH U3BATHU 3€MENbHBIX YYaCTKOB JUISl TOCYIAPCTBEHHBIX U MYHUIIUIAIBHBIX
Hyxna. Cr. 281 I'paxnanckoro kozaekca Poccuiickoit ®eneparmu onpeaessier MOpsaoK
KOMIIEHCAIlUM COOCTBEHHHMKAM 3€MJIM B ciiydae Takoro u3bsAtus [3]. Cxoxue MNOoI0KEeHUs
cogepxkarcst B cT. 57 3K P®, mpemycmarpuBaromieil Bo3MeIIeHHE YOBITKOB, MPUYMHEHHBIX
OTpaHWYCHHUEM TIPaB Ha 3eMITIO [2].

Kpome toro, nodaBum, 4ro ct. 56 3K PO BBOAUT NOHATHE OrpaHUUEHHIA TIPaB HA 3€MUITIO,
BKJIIOYasl CEPBUTYThI, KOTOpPBIE TAKXKE HalpaBlieHbl HAa oOecrieyeHne o01ecTBEHHOro oiara [2].
CepBUTYTHI O3BOJISIIOT YCTAHABIUBATH IOCTYI TPETHUX JIMIL K 3eMEIbHOMY yYacTKy B CIydasXx,
KOIJla 3TO HEOOXOJMMO Ui YIOBJIETBOPEHHUs] MOTpeOHOCTeH oflecTBa, Hampumep, Ui
MIPOKJIAJKU KOMMYHUKAIMI WIK POXOJa Yepe3 YUacTOK.

Boo6mie, kak ormedaer I'.H. DiipusiH, TpyIHOCTH HaXOXXICHHs HjaeaIbHOro OaaHca
MEX1y MHTepecaMu OOIIEeCTBA M COOCTBEHHHMKOB 3€MJIM B PHIHOYHBIX YCIOBHSAX OOBSCHSIOTCS
psimoM mpuumH. OZHM W3 KIIFOUEBBIX — ATO HEMOCIEIOBATEILHOE IPOBENICHUE 3EMENbHBIX
npeoOpa3oBaHUii B TIOCTCOBETCKOE BpEMsl, TPOJUKTOBAHHOE MOJIUTHUECKUMH COOOPaKEHUSIMU,
U OTCYTCTBHE YETKOH KOHICTIIIMM Pa3BUTUS 3aKOHOJATENILCTBA B OOJACTH 3EMJICTIONBH30BAHMUS
[4, c. 701].

[TomuMO »3TOro, TpakAaHCKOE U 3€MEJIbHOE 3aKOHOJATENbCTBO, OCHOBAaHHbIE Ha
HECKOJIBKO OTJIMYHBIX KOHIETIUIX COOCTBEHHOCTH W TPEIIONATaIONIMe pa3HbIi TOMyCTHMBIN
MOpPOr BMEIIATENLCTBA TOCY/AapCTBa B AKOHOMHKY, TOXKE BIMAIOT Ha OajaHC MyOJNMYHBIX U
YaCTHBIX MHTEPECOB, OJHAKO U3-3a YKA3aHHBIX pA3IMYUi PYIIUTCS CHCTEMHOCTh H
KOMIIJIEKCHOCTh UX IPUMEHEHUSI B ONIPEJIEJIEHHBbIX cilydasx [4, ¢. 701].
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Jlns perieHus TaHHBIX POOJIeM M JOCTUKEHUSI TApMOHUU B PETyJIMPOBAHUY 3€MEJIbHBIX
[IPaBOOTHOIIEHUI y4YE€HBIE MPEUIaraloT PYKOBOJICTBOBAThCS IMOJOXKEHUSAMH O  3EMIIE,
3akperuieHHbIMU B KoHctutynmu Poccuiickort @eneparmn. MIX MOXHO paccMarpuBarh Kak
0a3uc Juid palMOHANBHOM peanu3aliM JBYX pa3HbIX KOHLEMUMH — HIeH O COLUAIbHON
(byHKIMH COOCTBEHHOCTHU U TMOEPaTbHOM (hyHKIIMU cOOCTBEHHOCTH [5; 6, ¢. 205-206].

Uro ’xe kacaercsi MpakTUUYECKOW CTOPOHBI pacCMaTpUBAEMOI'0 HAMHU BOIpPOCA, TO CY/AbI
JEUCTBUTEIBHO CTpeMsTCs oOecreuuTh OalaHc MEXIy HHTepecaMu OOIIecTBa W IpaBaMu
rpaxnad. [Ipumepom Moxker ciyxuth 1. 2.1 Ilocranoenenuss Koncturynmonnoro Cyna
Poccuiickoit  ®enepann ot 23.04.2004 1. Ne 8-II, rme coaepKuTcs yKa3zaHUE Ha
HEJIOMYCTUMOCTh ITPOM3BOJILHOTO BMEIATENbCTBA TOCYJAapCTBa B YaCTHBIE J€Ja Ipak/iaH,
ocobeHHO B cepe mMyIIecTBeHHBIX TipaB [7]. Eme omun sipkuii mpumep — ab3. 5 m. 2
[Toctanosnenus Koncrurynmonnoro Cyna Poccuiickoit @enepanyu ot 01.04.2003 1. Ned-II,
I7I€ HAlMCAaHO, YTO OlPAaHWYEHMs] JOJDKHBI HOCUTH aJE€KBaTHBIM, IPONOPLUOHAIBHBIN,
COpa3MepHbI U HEOOXOAMMBIN XapakTep JUisl 3allUThl ITyOJUUHBIX [IPaB U UHTEPECOB [§].

Takum oOpazoMm, Bompoc oOecrieueHHss paBHOBECUsS] MEXIy HMHTepecaMu OOIlecTBa U
3aKOHHBIMHM MHTEpECaMH I'paKAaH NpU pean3aldy IpaBa cOOCTBEHHOCTH Ha 3eMJII0 TpeOyeT
KOMILJIEKCHOTO IOJIX0/1a, YUYUTHIBAIOUIETO KaK MPaBOBbIE HOPMBI, TaK U CYAECOHYIO MPAaKTHKY.
BaxHeHImMMu MHCTpyMEHTaMM JIOCTHIKEHUSI ATOro OajlaHca SIBIISIOTCS UYETKOE OIpeseeHHe
TpaHuI] JONMYCTUMBIX OIpaHMYEHUH MpaBa COOCTBEHHOCTH, YCTAHOBJECHHE CIpPaBEIIUBBIX
KOMIIEHCAIlUi B ClIydya€ W3bATUS 3EMENbHBIX YYacTKOB U 00eCHeueHHe JOCTYIHOCTH
IIPAaBOCYINS IJIsl Pa3pEIICHNUs] BOZHUKAIOIIUX CIIOPOB.

Taxoke 0co00 MmogUepKkHeM, YTO oOecTieueHrne Oaanca MeXIy MHTepecaMH OOIIecTBa U
3aKOHHBIMM HHTEpPECaMU TpaKlaH MpH pealu3alMd IpaBa COOCTBEHHOCTH Ha 3EMIIIO
HECOMHEHHO MMEET NPUHLMIINAIBHOE 3HAYEHHUE Ul HAIIEro rocyJapcTBa, MOCKOIbKY MOXKET
rapaHTUPOBATh YCTOMYMBOE PAa3BUTUE TEPPUTOPHM M COXpaHEHHE NPHPOJHBIX PECYPCOB,
YUUTBbIBas MOTPEOHOCTH OyIyHmMX TMOKOJEHHH. OTO Takke CIIOCOOCTBYET CHUKEHHIO
COIIMAIbHBIX KOH(IMKTOB U 00ECIICUCHNIO PABEHCTBA B PACHPE/ICNICHUN 3€MEJIbHBIX PECYPCOB
CpeaU pa3IMYHbIX IPYIIT HACEIECHHUSL.
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AHHOTAIINA

CraTesi TIOCBSIIICHA WCCIICAOBAHUIO TIPOOJIEM, CBSI3aHHBIX C  OCYIIECTBICHHEM
KWIMIIHBIX TpaB OEXEHLEB M BBIHYXKIEHHBIX IepeceneHueB B Poccuiickoit ®eneparmu.
PaccmarpuBaroTcsi ipaBOBbIE OCHOBBI KUJIMIIIHOTO OOECIICUCHUS! YKA3aHHBIX KAaTErOpPHH JIWI,
aHATM3UPYIOTCS  CYILIECTBYIOIIME MpPOOebl 3aKOHOAATENbCTBA M MpEAararoTcsl IMyTH
COBEpILICHCTBOBAHHSI HOPMATUBHOI 0a3bl. AKTYaJIbHOCTh UCCIIEIOBAHMS 3aKIII0YAETCS B OCTPOTE
COIMAIBHBIX U ITPABOBBIX BOIPOCOB, CBA3aHHBIX C 00ECIICUCHUEM )KIIIbEM YSI3BUMBIX KaTeTOPUIA
HaCeJIeHHs, 4To TpeOyeT COBEPIICHCTBOBAHMS W MOBBIMEHUS 3()()EKTUBHOCTH MEXaHU3MOB
3aIlIUTHI UX TIPaB.

KnioueBble ciioBa: OCKEHIB, BBIHYX/ICHHBIC IIEPECEIICHIBI, JKIJIMIIHBIC IIPaBa,
KWIHIIHOE 3aKOHOAATENLCTBO, MUTPALIUS, KIJINIIHBIN (QOH].

Abstract

The article is devoted to the study of problems related to the implementation of housing
rights of refugees and internally displaced persons in the Russian Federation. The legal basis for
housing provision of these categories of persons is considered, existing legislative gaps are
analysed and ways to improve the regulatory framework are proposed. The relevance of the
study lies in the acute social and legal issues related to the provision of housing for vulnerable
categories of population, which requires improvement and improvement of the effectiveness of
mechanisms for the protection of their rights.

Keywords: refugees, internally displaced persons, housing rights, housing legislation,
migration, housing stock.

Kunumnoe oOecriedeHue sIBISCTCS OJHOW M3 BAaXKHBIX 3a/lad TOCYAApCTBa, KOTOpas
peanu3yeTcs B MHTEepecax TpakaaH, a TakKe JIHI, UIIYIIUX YOeXKHIIe HA TePPUTOPUH CTpaHbL. B
YCIIOBUSIX COBPEMEHHON MHUTPAIMOHHOW MOJUTHKH OCOOYI0 3HAYMMOCTH MPHUOOPETAET BOIPOC
peanuMzalyy OKWIMIIHBIX TpaB OeXeHLEB M BBIHYXKACHHBIX IepeceneHieB. [IpaBoBoe
perynupoBanue naHHOM chepsl B Poccum umeer psa ocoOEHHOCTEH, OOYCIOBICHHBIX
creunpUKoN MPaBOBOI'0 CTaTyca yKa3aHHbIX KaT€ropyi JIUII.

Kak u3BecTHO, BBUIY CBOCH 3HAUMMOCTH MPABO Ha KUJIHILE 3aKperieHo B Koncturynuun
Poccuiickoit @enepammu (4. 1 ct. 40) [1]. B cucreme poccuilckoro 3akOHOAATENBCTBA TaKKe
CYLIECTBYIOT CHELMAIN3UPOBAaHHbIE HOPMATHBHBIE aKThl, HAIPABJICHHbIE HA YPETyJIUPOBAHUE
MPaBOOTHOIIEHUH, CBA3aHHBIX C O€XEHIAMU ¢ BBIHYXKJCHHBIMU I[IE€pecelieHIlaMu —
®OenepanpHbiii 3aK0oH «O Oexennax» ot 19.02.1993 r. Ne 4528-1 (nanee — denepalibHbliA 3aKOH
Ne 4528-1) [2] u 3akoH PD «O BeIHYXIEHHBIX mepeceneHiax» oT 19.02.1993 r. Ne 4530-1
(manee — 3akor PD Ne 4530-1) [3]. CornacHo 1. 6 4. 1 cT. 8§ @enepanpHoro 3akona Ne 4528-1,
OCKEHIIbI U MPHUOBIBIINE C HUMHU WICHBI UX CEMEW MMEIOT TMPaBO Ha «IIOJIb30BAHUE KUJIBIM
MIOMEIIIEHUEM, MPEOCTABISEMBIM B TIOPSIKE, OMPEAENIEMOM YIIOJHOMOYEHHBIM (heiepabHbIM
OpPraHoOM HCTIOJIHUTEILHOM BIACTH, U3 (POHA KBS I BpeMEHHOro noceneHus» [2]. Cxoxue
MOJIOKEHUSI MOXHO HaWTh B M. 1 u m. 2 4. 1 3akoHa P® Ne 4530-1, rme yka3zaHo 4TO
BBIHY)KICHHBIM TIepeceieHel] UMEEeT MPaBO «CaMOCTOSITEIbHO BBIOPATh MECTO KHUTEIbCTBA HA
teppuropun Poccuiickonn denepany, B TOM YHCIE B OJHOM H3 HACEJICHHBIX ITYHKTOB,
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MpelaraeMbIX €My TEepPUTOPHATIbHBIM OpraHoM (heAepabHOro OpraHa HCIOJHUTEIbHON
BJIAacTH B cepe BHYTPEHHUX J€M» U «IIPU OTCYTCTBUHM BO3MOXKHOCTH CaMOCTOSITEILHOTO
OIIpEeNIETICHNsT CBOETO HOBOI'O MECTA MXMTEIbCTBA Ha Teppuropun Pocculickoit ®enepanyu
MIOJTy4YUTh. .. HAIIPABJICHUE HA MPOKUBAHUE B LIEHTPE BPEMEHHOI'O PA3MEIICHUS BBIHYK/IEHHBIX
MIEpeCeICHIIEB JIM0O B KUJIOM MOMeNleHHH (OHA Ui BPEMEHHOTO TOCENICHHS BBIHYKICHHBIX
nepecesieHeBy [3].

Tenepp mepeiieM HEMOCPEACTBEHHO K PACCMOTPEHHUIO MPOOJiEM, CYIIECTBYIOUIMX B
cdepe peanuzaly KUIMIIHBIX TpaB OSKEHIIEB U BBIHYKJICHHBIX nepecerneHieB. Kak ormeuaer
B cBoeM HccienoBaHu A.M. MoHryli, ofHoM U3 mpo0ieM sBIsieTcs TO, YTO pa3paboTaHHbIE B
JAHHOW O0JIaCTH HOPMATHBHBIE aKThl O KHUJIMIIHOM OOYCTPOMCTBE YyKa3aHHBIX KaTEropuit
MHUTPAaHTOB HE YUUTHIBAIOT PEAbHYI0 OOCTaHOBKY, KOTOpasi CKJIQJbIBACTCS W3-32 NPABOBBIX M
colMaNIbHBIX TpyAaHocTer. Jleno B Tom, uro B 2014-2015 rr. u 2022-2024 rr. rocy1apcTBEHHYIO
rpanuny Poccuiickoii @enepanuy nepecekaso OrpOMHOE KOJIMYECTBO JIFOJEH, 2 B MUPOBOM
[IPOCTPAHCTBE IPOUCXOAWIN KPYIIHbIE W3MEHEHUs, H3-32 YEro CIEAYET 3aHOBO IPOBECTU
TIIATEIBHBIA aHAJIN3 3aKOHOIATEIILHOM 0a3bl, peryIpYIOIIeH JaHHbIC OTHOIICHHS [4, . 222].

Bropass mpoOnema 3akimrodaercss B TOM, YTO JEHCTBYIOIEE Ha TEKYLIHMA MOMEHT
3aKOHOJIATENIbCTBO HE YUUTHIBAET BCE THITHl MUTPAIIMOHHBIX TTOTOKOB U HE BBIJICISIET KATETOPUHU
MUTPAHTOB, HauOoJiee HYKIJAIOIIKUECs B TOCYIAPCTBEHHOW MOJAEP)KKE. OJTO BbHI3BIBAET
Pa3o0IIeHHOCTh B OpraHu3aluu paboThl M Hed(P(EKTUBHOE pacrpesaeneHne (GpUHaAHCOBBIX
PECYPCOB MEXKAY Pa3IMYHBIMU BEIOMCTBAMH MPH PEIICHIH MUTPALIMOHHBIX BOMPOCOB. B ntore
po0IeMbl KOHKPETHBIX TPYII MUTPAHTOB PEIIAIOTCS OECCUCTEMHO, a Cpe/IcTBa (heaepaIbHOTO
Oro/KeTa M OFOJKETOB PETHOHOB UCTIONIB3YIOTCS HEPAITMOHAIIBHO [5, ¢. 8]

Tperuit mnpoOJIEMHBIM aceKT, Ha KOTOPBIA OOpaliaroT BHUMAaHUE YYEHbIE —
HEOOXOUMOCTh yYTouHeHus cT. 97 XKunmumrHoro xonekca Poccuiickoit @enepanuu (nanee — KK
P®) [6] myTeM BkIrOUeHUs B Hee ab3ara, COMEPkKAIIETO MepeYeHb BUIOB JKMIBIX TTOMEIICHUH
CHELUATU3UPOBAHHOTO  JKWJIMIIHOTO  (OHAA, TNpeAHA3HAUYEHHOro s OeXeHUeB U
BbIHYX/IeHHbIX TiepeceneHleB. CT. 97 KK P® [6] nelcCTBUTENBHO MOATBEP)KIAET HAIMYUE
KIJIBIX TIOMEIICHUH U OSKEHIICB M BBIHY)KICHHBIX TIEPECEIICHIIEB, HO HE OTNPEICISIET BHUIIBI
3TUX MOMEIIECHUH, B CBSI3U C YeM NPEIaraeTcs NepeYucaInuThb B 3TOM CTaTbe KOHKPETHBIE BU/IbI
XKWIbIX romelieHui, npeaycMmorpennsie KK P®, a kpome Toro — m100aBUTh B CIHMCOK K HUM
«JTOMa-UHTEPHATHI, IPUIOTHI, CIICIIMATIM3UPOBAHHBIC LIEHTPHI pa3MelieHus» [4, c. 223].

[lepeuncrieHHBIi HaMU CIOUCOK TpoOJeM B JaHHOM o0nacTh He  SBISETCS
HCUEpIIbIBAIOIIMM, M B XOJIe JAJIbHEHMIIEro MpoBEIEHHUS HCCIEIOBAHMN, OCHOBAHHBIX Ha
TEOPETUYECKUX U MPAKTUUYECKUX CBEICHUSAX, OH MOXKET OBbITh PaCIIMpPEH.

Kak yxe roBopwioch paHee, A yAy4UIEHUS CUTyallud M PEHICHUS HMEIOUIUXCA
MPOOJIEMHBIX BOMPOCOB TpeJIaracTcs BHECTH H3MeHeHHsl B 3akoHoaareiabcTBO (KK PD u
Jpyrie HOpPMAaTHUBHBIE MPAaBOBBIE aKThl), KOTOpbIE OYIyT YYUTHIBATH COIMAIBHBIC, MPABOBBIE
CIIO)KHOCTH, TOJUTUYECKHE TEPEMEHBI Ha MUPOBOWM apeHe W HMHbIC (PAKTOpBI, BIUSIOMIME HA
MOJIOKEHNE OEeXEHUEB U BBIHYKIEHHBIX IepecesieHleB. J{omomHUTeNbHO Ipeagaraem
pa3paboTaTh MeXaHM3Mbl MOHHTOPHHIA BBIIOJTHEHUS 0053aTE€IbCTB TOCYJAPCTBEHHBIMU
OpraHamMH Tiepel JTaHHBIMH KareropusMu Jmi. Kpome toro, Obuio ObI 1E1€C000pa3zHO
paclipuTh ~ MHPOPMALMOHHYIO  TMONACPKKY  YKAa3aHHBIX  JIMI  IyTeM  CO3JaHHA
CHEUHATU3UPOBAHHBIX I[IEHTPOB KOHCYIBTUPOBAHUS M PACHPOCTPAHEHHS WH(POPMAIMOHHBIX
MaTepUaJioB Ha Pa3HBIX SI3bIKaX.

Takum oOpa3zom, Aisi paspelieHus npoOieM B cdepe peanus3anus >KWIHIIHBIX TpaB
OEKEHIIEB U BBIHYKJCHHBIX MEpPECceNeHIIeB TPeOyeTcss KOMIUIEKCHBIA MOJIXO/, BKIIOYAIOIINI
COBEPLICHCTBOBAHUE 3aKOHOJATEIBHOM  0a3bl, BBEJCHME MEXaHU3MOB KOHTpOJS 3a
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MIPETBOPEHUEM B KH3Hb TOCYIApCTBEHHON TOJWTUKH, HANpPABICHHOW Ha TMOJJIEPKKY U
yIy4IlIeHHEe TTOJIOKEHHUS TaHHBIX KaTEeropuii JIUII, U MOBBIIICHUE HHHOPMUPOBAHHOCTHU ITUX JIHIT
O CYILIECTBYIOIIMX B HAlllel CTpaHe HOPMATUBHBIX MPABOBBIX aKTax, MpOrpaMMax, mporeaypax
u T.1. Pemenue STUX BOMPOCOB MO3BOJUT OOecTeunTh Oojiee d(D(PEeKTHBHYIO 3aIIUTy TIpaB
OEKEHIIEB U BBIHYXJICHHBIX TMEPECENCHIIEB M CIOCOOCTBOBATH WX YCIICIIHOM WHTETpalid B
poccuiicKoe 0OIIECTRO.
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AHHOTAIINA

CraTesi  TIOCBSIIIEHA  HWCCIEAOBAHUIO  MPOOJIEMHBIX  ACMEKTOB  YHU(DUKAIMH
MEXTyHapOIHOTO YaCTHOTO MpaBa B COBpeMeHHOM Mupe. Llens ganHol paboThl — paccCMOTPETh
OCHOBHBIE TpOOJIEMbl, BO3HUKarouIMe B mpouecce yHHpukaumn MUIL, u BoO3MOXKHBIE
HAarpaBJIeHUs] UX TPEOJOJICHU. AKTYaIbHOCTh HUCCIEOBAaHUs 00YCIIOBIIEHa HEOOXOIMMOCTHIO
MOBBILIEHUST A()(HEKTUBHOCTH MPABOBOTO PETYIMPOBAHHS MEXKIYHAPOJHBIX OTHOLICHUH B
YCIOBHSX TTIO0ATM3AIMH YKOHOMHUKH U POCTA YHCIA TPAHCTPAHUYHBIX CIIEIIOK.

KiroueBble cjioBa: yHupUKaAIUs, YHHPHUIIMPOBAHHBIE HOPMBI, €IMHOOOPa3HBIE HOPMBI,
rOCYZIapCTBO, MEXKIYHAPOIHOE YaCTHOE MPABO.

Abstract

The article is devoted to the study of problematic aspects of unification of international
private law in the modern world. The aim of this work is to consider the main problems arising
in the process of unification of private international law and possible ways to overcome them.
The relevance of the study is due to the need to improve the effectiveness of legal regulation of
international relations in the context of globalization of the economy and growth of cross-border
transactions.

Keywords: unification, unified norms, uniform norms, state, international private law.

MexmaynaponHoe yactHoe mpaBo (MYII), Ge3ycrmoBHO, WTpaeT KIIOYEBYIO POJb B
PEryJIMPOBaHMU YaCTHBIX MPABOOTHOIICHUM, OCJIOKHEHHBIX HWHOCTPaHHBIM 3J€MEHTOM. Ero
yHUGUKAIMS TPeACTaBiIseT co0oil BHIPAOOTKY 3aKOHOAATENEM OJHOOOpAa3HBIX, OAHOPOIHBIX
HOpPM 3aKOHOJATENbCTBA B PA3IMYHBIX TOCYAAPCTBAX IMYTEM 3aKIIOUYCHHSI MEXTyHAPOTHBIX
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noroBopoB [1]. Tlpomecc yHupuxammm MUIl HampaBieH Ha yCTpaHEHHE KOJUTM3UH
3aKOHOJATENIbCTBA Pa3HbIX CTPAH IyTeM BBIPAOOTKH €IWHBIX MPaBWI, MPUMEHUMBIX KO BCEM
Y4aCTHUKAM MEXIYHAPOJIHBIX CHEJIIOK M WHBIX TPAHCTPAHMYHBIX B3anMoAeWCTBUH. OIHAKO
YHU(DUKALUS CTAJIKUBACTCS C PSJIOM CEPhE3HBIX MPEMSATCTBUM, 00YCIOBIEHHBIX Pa3IniUsIMH B
IIPABOBOM PETYJIMPOBAHUH, IOJTUTHYECKON BOJIEH TOCYAAPCTB U SKOHOMUUYECKUMU UHTEPECAMHU.

Wrak, oqHOM M3 mpoOieM sBIsSeTCS HAIMYME CYIIECTBEHHBIX pa3Muuii B MPaBOBBIX
TpaIuLUAX U MOAXOAAX K PEryJIMpOBAHUIO0 YACTHOIIPABOBBIX OTHOIICHWH B Pa3HBIX CTpaHax.
D710 mposBIsSeTCs B Pa3HOOOpasWM HCTOYHHKOB TIIpaBa, KOHIENIMH IPAaBOTIOHUMAHUS H
MIPUHIUIIOB IOPUINYECKON TEXHUKHU (HAIpUMep, aHIJIOCAKCOHCKAasl MPaBOBasi CEMbsi BO MHOTOM
CYIIECTBEHHO OTJIHMYAETCsl OT POMAHO-TEPMAHCKOH M T.J.), YTO 3aTPyIHSET BBIPAOOTKY
YHUBEPCATBHBIX HOPM, IIPUEMIIEMBIX JIJIs1 BCEX YYaCTHUKOB Tiporiecca yHudukamu [2, c. 116].

Kpome Toro, rocymapcrtBa 4acTo CTPEMSITCS COXPAaHUTH HAIMOHAJIBHBIE OCOOECHHOCTH
CBOETO 3aKOHOJATENIbCTBA, OINACAsACh YTPaTbl CYBEpEHUTETa B BOIPOCaX MPaBOBOTO
peryaupoBaHusi. OTO BEIET K CONPOTHUBJICHUIO BHEAPEHHIO OOIIMX CTaHIApTOB U CO3/acT
JIOTIOJTHUTENbHBIE Oapbephl Ui TOCTHKEeHUs KOHCeHeyca [3, ¢. 30].

[pyras BaxkHasi mpobjiemMa 3aKJII0YaeTcsi B OTCYTCTBUHU JIOCTATOYHOM IOJIMTHYECKON
BOJIM M TOTOBHOCTH TOCYJIapCTB K COTpYIHHUYECTBY B oOnactu yHudukaruun MUIIL. Hekotopsie
CTpaHbl MPOSBIISIOT OCTOPOKHOCTh B OTHOUIEHWHM IMPUHATHS MEXIYHApOJIHBIX IOIOBOPOB U
KOHBEHLMI, OIlacasCh HEraTUBHBIX IIOCJIEICTBUM U1 CBOEH HAIMOHAJIBHOM SKOHOMHMKH M
BHYTPEHHETO pbIHKAa. OCOOEHHO OCTPO 3TOT BOIPOC CTOUT B OTHOIIEHUSIX MEX/Y pPa3BUTBIMU U
Pa3BUBAIOIIMMHUCS CTPaHAMH, T/I€ UHTEPECHI MOTYT CYIIECTBEHHO pacXxoauThes [4, c. 85-86].

IlommTyeckne pasHOINIACHsl TAKKE OKA3bIBAIOT 3HAYMTENIBHOE BIIMSHHE Ha IPOLECC
YHU(PUKALMH — OYEBUIHO, YTO KOH(IMKTHI U HAMPSHKEHHOCTh MEXIY IOCYAapCTBAMU MOTYT
MPENATCTBOBATh 3aKJIOYEHUIO COMVIAlIeHW M ux patudukammu. Kpome Toro, BOMHBI
OKa3bIBAlOT HEMOCPEICTBEHHOE BIIMSHUE HAa YK€ 3aK/IIOYECHHBIE M BBEJICHHBIE B JIEHCTBHE
MEXKIyHApOIHbIE TOrOBOphL. Hampumep, mpu moanvcaHu JOroBOpoB BepcaabCkol CHUCTEMBI
1919 r. pelicTBoBayM ciedyrolMe MpaBuia: 1) JBYCTOPOHHHME JIOTOBOPBHI C HAa4yajJOM BOWHBI
BOBCE NPEKPAIAIUCh; 2) MHOTOCTOPOHHME JIOTOBOPHI NMPHOCTAHABIMBAIM CBOE JICWCTBHE B
OTHOUIEHUAX MEXIy BOIOIOIIMMH rocynapcrBamu. Uto kacaercsi MUpHBIX 10roBopoB 1947 r.,
3aKIIIOYEHHBIX Mociie mnposeneHus: [lapmwxckoit MupHOW KoHpepeHuuun 1946 1., TO B
COOTBETCTBUM C HUMM CYHTAJIOCh, YTO MHOTOCTOPOHHHME COIJIALIEHUS «HE JEHCTBOBAIU BO
BpeMsl BOMHBI MEXIy BOIOIOIIMMH TOCYAapCTBaMHM, HO aBTOMaTHYECKH BOCCTAHABIIMBAINCH
MOCJIE MIPEKPAIICHHUsI COCTOSIHUS BOMHBI» [5, ¢. 317-318].

Taioke cuMTaeM HEOOXOIMMBIM 3aTPOHYThH INIOOAIM3ALMOHHBIE TPOLECCHI, KOTOpHIE
3HAQUUTEJIPHO  YCIOXHWIM  KapTHHY  MEXAYHApOJHOHM  TOPrOBIM U WHBECTULUI.
TpancHarmonanbubeie koprioparuu (THK) BenyT nesTenbHOCTh B HECKOJIBKUX FOPUCTUKITUSIX
OJHOBPEMEHHO, CTAJKHUBAsCh C Ppa3JIMYHBIMU [PABOBBIMHM pEXHMaMH M CTaHIapTaMu.
CoOOTBETCTBEHHO, YHU(HULIUPOBAHHBIE HOPMBI MOTYT OKa3aThCs HEIOCTATOUYHBIMM  JUIS
3G GEKTUBHOTO PETYIUPOBAHUS CIOKHBIX MHOTOYPOBHEBBIX OTHOIICHUH, BO3ZHUKAIOMIUX B
pamkax nesitenbHocT THK [6, ¢. 75-76].

[TomMrMO 3TOrO, COBpEMEHHBIE TEXHOJOIMH, Takue Kak IM(poBble miaTdopmsl U
OJIOKYEH, T00ABNIAIOT HOBBIC 3JIEMEHTHI B CUCTEMY TPAaHCTPAHUYHBIX PAaCYeTOB U KOHTPAKTOB.
Ot0 TpedyeT nepecMoTpa TPAIULMOHHBIX MOAX00B K YPETYJIMPOBAHUIO CIIOPOB U 3aIUTHI IpaB
CTOPOH, YTO CTAaBUT Iepe]] yHU(UKAILIMeH HOBbIE BBI3OBHI [ 7, C. 88].

C uenbio MpeojioNieHusl BBINICYKa3aHHBIX MPOOJeM YYeHBIMU TpeasiaraetTcs psii Mep,
HanpaBJICHHBIX HA YCKOpEHHWE U yiaydmieHue kadectBa yHudukauun MUIL Ilpusenem
HEKOTOpPBIE U3 HUX:

1)  CoBeplleHCTBOBaHHE MEXaHU3MOB MEXYHAPOIHOTO COTPYJAHUYESCTBA. DTOrO
MOYKHO JOCTUTHYTH IIyTeM akTHBHOU paboThl Opranmzaimn OObeTUHEHHBIX
Hamumii (OOH), T'aarckoii koH(MepeHIMH Mo MEXIYHAPOTHOMY YacTHOMY
npaBy U JIPYTUX OpraHU3alMii, KOTOpPbIE MOCIOCOOCTBYIOT pa3paboTke Oonee
rMOKHX U aJalTUBHBIX MojieNe ynudukaiuu [8, ¢. 131-133, 138];

2) Pa3Butme pgmanora MeXay TpaBOBBIMH cucTeMamu. JImsi  ycHemHoro
BHEJIPEHUS] YHU(PHUIMPOBAHHBIX HOPM HEOOXOIUMO TJyOke H3ydarh
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MPABOBBIC TPAJUIUH U MPAKTUKH PA3IMIHBIX CTPaH, YTO B KOHCYHOM HUTOTE
MO3BOJIUT CO3/]aTh MEXAaHU3Mbl B3aUMHOTO IPU3HAHMUSA M aJIalTall|H,
CIIOCOOCTBYIOIIME COMMKEHHUIO MO3UIHIA Tocyaapcts [8, ¢. 132-133];

3)  TloBbliieHre POJIM HETOCYAAPCTBEHHBIX PEryIATOpoB. YacTHYHO mpobieMy
YHU(DUKAII MOXKHO PEIIUTh Yepe3 YCHIJICHHE POJU HEroCylapCTBEHHBIX
WHCTHTYTOB, TAKUX KaK apOUTPaKH M MEXKIyHAPOIHBIC TOPrOBBIC MAajaThl.
OHH MOTYT BBICTYIIATh B KAUYECTBE HEUTPAITLHOW IDIOMIAIKU JUIS pa3perieHus
KOH(QUIMKTOB M pa3pabOTKM PEKOMEH/ATEIbHBIX AaKTOB, YYHTHIBAFOIIMX
UHTEPECHI BCeX CTOPoH [8, ¢. 132-133].

Takum  oOpazom, mporecc yHUPHUKAMKA MEXKIYHAPOTHOTO YacTHOTO  IpaBa
CTaJIKMBAETCSI C MHOXKECTBOM CIIOKHOCTEH, CBSI3aHHBIX C PA3IMUYUSIMH B MPABOBBIX CHCTEMaX,
MOJIUTHYECKAMH PA3HOTIIACHSIMUA M BIMSIHAEM TJIO0AM3AIIMOHHBIX TPOIECCOB. TeM He MeHee
addexTrBHOE ocymiecTBieHre yHupuKkauun MUII Bce ke mpeacTaBiseTcs BO3MOKHBIM TIPU
YCJIOBUU aKTMBHOTO MEXIYHAPOIAHOTO COTPYIHHYECTBA, YUe€Ta MHTEPECOB BCEX YUYACTHUKOB U
WCIIONIb30BaHMsl WHHOBAIMOHHBIX TMOAXOJOB K IIPAaBOBOMY peryiaupoBaHHio. Heckoibko
PacCCMOTPEHHBIX HAMU MEp, MPEIUIOKESHHBIX CIICIIUATUCTAMU JJIsl PEIICHHS CYIIESCTBYIONINX B
JaHHOM cdepe mpoOieM, HallpaBJIeHbI Ha co3/laHKe 0osiee CTAOMIILHON M XOPOIIO PO TyMaHHON
CHCTEMBI PETrYJIMPOBaHHS MEXKIYHAPOIHBIX OTHOIICHHIA, YTO JOMOJHHUTEILHO TOCITOCOOCTBYET
Pa3BUTHIO MUPOBOW SKOHOMHKH WM YKPEIHUT JIOBEPUEC MEXKIY yJaCTHHUKAMH TPAHCTPAHUYHBIX
CJIEJIOK.
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AHHOTAIUSA

CoBpeMEHHYIO  JI€ATeNbHOCTh ~ MYHULMOATBHBIX  OOpa30BaHWA,  SBISIOIIUXCS
HEOTJEIMMBIM 3JIEMEHTOM ITyOJIMYHON BIACTH, HEBO3MOXKHO MPEJICTABUTH B OTPHIBE OT TAKOTO
BHUJIAa JCATEIBHOCTH, KaK IJIAHUPOBAHME, & TAKXKE NPOrHO3UPOBAHUE, SIBISIOLICECS OJHUM W3
AJIEMEHTOB IUIAHUPOBAHMS. Takas OCOOCHHOCTh OIPENETeHa BBICTPOCHHOW B TOCYIapCTBE
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CHUCTEME CTPATerM4eCKOro  IUIAHMPOBAHHWS, OXBATHIBAIOIICTO BCE YPOBHU  BJIACTH.
CJIGI[OB&TGHLHO, TGKYI_I_ICC HHaHI/IpOBaHI/Ie — OAUH H3 HeO6XO,Z[I/IMbIX ACIICKTOB ACATCIBHOCTHU
JF000T0 MYHHUITATIATATETA.

B TO e Bpems, 10 HACTOSIIEr0 BPEMEHHU IaHHOMY BHUAY IESITEIHHOCTH TPHUCYIIL
OINPEICNICHHBIN Psi TpoOJIeM, peIIeHUE KOTOPBIX SBJSIETCS HEOOXOJUMBIM  yCIOBHEM
noBbIeHUsT 3(PPEKTUBHOCTH TUIAHUPOBAaHUSA. B HacTosIell HAy4YHOW CTaThe PACCMOTPEHBI
MOJIXO/IbI K ONPEICIICHUIO YKAa3aHHBIX TMOHATHHA, a TAaKKe BBIICICHBI KIIOYEBBIC MPOOIEMBI,
MPUCYIIME TEKYIIEMY IUIAHUPOBAHUIO M IPOTHO3UPOBAHUIO HA YPOBHE MYHHITUIIAIBHBIX
00pa3oBaHuUM.

KiroueBble €10Ba: MyHUIIMIIATEHOE 00pa30BaHUE, TEKyIIee TUIAHMPOBAaHUE, TEKYIIEe
MIPOTHO3MPOBAHUE, METOJIBI, TIPOOJIEMBI PEaTH3AITUH.

Abstract

The modern activities of municipalities, which are an inseparable element of public
authority, cannot be imagined in isolation from such activities as planning, as well as forecasting,
which is one of the elements of planning. This feature is determined by the strategic planning
system built in the state, covering all levels of government. Therefore, current planning is one of
the necessary aspects of any municipality's activities.

At the same time, to date, this type of activity has been characterized by a certain number
of problems, the solution of which is a necessary condition for improving planning efficiency. In
this scientific article, approaches to the definition of these concepts are considered, and key
problems inherent in current planning and forecasting at the municipal level are highlighted.

Keywords: municipal formation, current planning, current forecasting, methods,
problems of implementation.

Paccmotpenuto npo6GiieM NMpakTU4ecKO peann3alii MEPONpPUATHI B 4acTH TEKYIIETO
IUIAHUPOBAHUS W TPOTHO3UPOBAHMS TNPEIICCTBYET OINpEAETICHUE pPAla KIIOYEBBIX IMOHSATUH,
UCTOJIb3YEMBbIX B JTaHHOM oOsacTu. Tak, B 4YaCTHOCTH, BUAWTCS JIOTMYHBIM JaTh ONpe/eeHue
TaKUM TOHATHUSAM, KaK «UIAHUPOBAHHME», <IIPOTHO3UPOBAHHME», a TAKKE «TEKYUIMH MEepHO
TUTAHUPOBAHUS.

OnpeneneHusi TEpBBIX JABYX MOHATUH MOXXHO BBIBECTH U3 psAAa MOJO0KEHHH
®enepanmpHoro 3akoHa ot 28.06.2014 r. N 172-®3 «O crparerndyeckoM IUIAHHPOBAHHWN B
Poccuiickoit ~ ®enepanun», KOTOPbIA IMOCBAIIEH (OPMUPOBAHHIO TPABOBOM  OCHOBBI
CTPaTErMYECKOro INIAHWPOBAHUS B HALIEH CTpaHe, BKIIFOYAsi TAKUE €€ acleKThl, Kak:

- pa3paboTKa CUCTEMBI;
- IIOCTPOEHUE CUCTEMBI U €€ KOMIIOHEHTOB;
—  (YHKIIMOHHPOBAHUE CUCTEMEI [2].

Tak, moA TIaHUPOBAHUEM MOJKET OBbITh OIpeaesieHa AEATEIbHOCTh COOTBETCTBYIOLIMX
YYaCTHHMKOB, HaIllpaBJeHHAas Ha pa3paboTKy U pea3alHio IaHOB COIMATbHO-?)KOHOMHUYECKOTO
pasBuTHsa. B paMkax peanuzalu JaHHOTO HaIpaBieHUs IpeAnonaraercs padora B cdepe
LeNieroflaranusi, NPOTHO3MPOBAHMSA, IUIAHUPOBAaHMS M IporpamMMmupoBanus.  Llenbio
IUIAHUPOBAHUS SIBJIAETCA 00ECIEeYEHUE COLMAIbHO-PKOHOMHUYECKOIO pa3BUTUS U, B KOHEUYHOM
uTore, ooecreyeHre HalMoOHAIBHOM 6€30IMacHOCTH rOCYAapCTRa.

31€ech JKe MPUBEJICHO ONpPEENICHUE MOHATHS «IIPOrHO3MPOBAHME, 110]] KOTOPbIM CTOUT
MOHMMATh JICSTEIbHOCTh, B KOTOPOM 3aHATHl COOTBETCTBYIOIIME YYaCTHUKH M KOTOpas
MPEJICTABIIIET COOOH pa3pabOTKy HAyYHO OOOCHOBAHHBIX TPEIACTABICHUN O Pa3IMIHBIX
acriekTax. B ux 4ncio, Hanpumep, OTHECEHBI CIISTYIOIINE ACIEKThI:

—  PUCKH COLMAIbHO-3KOHOMHYECKOTO Pa3BUTHS;

—  yrpo3bl HAIIMOHAJILHOM O€30MaCHOCTH;

- HalpaBJIeHUs, pe3yJabTaThl M  KOHKPETHbIE 3HA4YEHUS IOKa3aTeseH,
OTpaXKaOIIUX COLIMATBHO-I)KOHOMUYECKOI O pa3BUTHE |2, CT. 3].
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Vkazannbie B DenepabHoM 3akoHe N 172-D3 ompepeneHuss pacpoCTPaHSIOT CBOE
JCICTBHAE HA BCE YPOBHHU BIACTU. FIMEHHO 110 3TOM IIPUYUHE CJIEIYET CUUTATh, YTO YKA3AHHBIC
OlpefiesiecHHss B TIOJHOM Mepe MNPUMEHHMBbl K IUITAHMPOBAHUIO U  IPOTHO3MPOBAHHUIO,
peanu3yeMoMy Ha MECTHOM YPOBHE.

3mech K€ CTOMT YTOYHMTb, YTO, HCXOAd W3 IPHUBCICHHBIX OIPEIECICHUM,
IIPOTHO3MPOBAaHUE — A3TO OJUH M3 3JIEMEHTOB IUIAHUPOBAHHUA, T.€. €r0 COCTaBHas YacTb,
peanusyemasl BO B3aUMHOW YBSI3KE C IPYIMMH dieMeHTaMu. CIlienoBaTeNnbHO, IJIAHUPOBAHHE
ABJIseTcs 0oJiee IUPOKUM TTOHATHEM, HEXKENU ITPOrHO3UPOBAHUE.

I'oBops 0 cnenmguke paccMaTpUBAEMOM TEMBI, HENb3sl HE OTMETUTH CYTh U KIIIOUEBYIO
0COOEHHOCTDH TEKYILETO IUIAHUPOBAHUS U MPOTrHO3UpoBaHus. COCTOMT OHAa B TOM, YTO JIAHHBIN
BUJI OTPAHMYEH OIPEICICHHBIMM BPEMEHHBIMH TpaHHLAMH. Tak, MPHHATO OINpPENENATh
IIPOJIOJIKUTENIBHOCTD TEKYIIETO MJIAHUPOBAHMS U NPOrHO3UPOBAHUS HAa CPOK J0 OJHOTO Ioja.
IIpoie roBops, B KOHIIE KaXKI0r0 OTYETHOro MepHoia (KaJeHIapHOTro rojia) MECTHbIE OpraHbl
BJIACTH IUIAHUPYIOT U MIPOTHO3MPYIOT KIIFOYEBbIE ITOKA3aTEIN Ha CIEIYIOLUMI KaJleHJapHbIi IO

[4].

[TomMumoO Tekylero IaHUPOBAHUSI HA YPOBHE MYHHUIMIAIUTETOB BBIICISIIOT M TaKUe
BUJIBI pacCMaTpUBAEMOI JAEATEIbHOCTH, KaK CPEHECPOYHOE U JOJITOCPOYHOE TIIAHUPOBAHUE U
MpOrHo3upoBanre. Eciau KitoueBble acmekThl paccMaTpuBaeMod B paboTe JAeATeIbHOCTH
onpenenensl DenepanbHbiM  3akoHOM N 172-O3, TO CpeaHECPOYHOE IUIAHUPOBAHUE U
IIPOTHO3UPOBAHUE CTPOUTCS HA €r0 OCHOBE M Ui LeJIeH €ro peajm3alud. JTO O3HA4aeT
HaJlM4Me B3aMMHOW YBA3KM BCEX TPEX YKa3aHHBIX BBIIIE BUAOB IUIAHUPOBAHHUA U
MIPOrHO3UPOBAHUSI.

B KoHTekcTe wu3yyaeMoil TEMBl CTOUT TakXe OTMETHTb, YTO MYHHIMMAIBLHOE
IUIAHUPOBAHUE U TIPOTHO3MPOBAHKE HA TEKYIIEM YPOBHE B OOJBIIMHCTBE CIIy4acB 3aTParkBaeT
TaKWe acTeKThI ICATETHHOCTH MYHHUIIUIIATUTETOB, KaK:

— MECTHBIN OFO/KET (OFO/IKETHI, CpeTHECPOUHbIC (PMHAHCOBBIC MPOTHO3HI HA MX
OCHOBE, a TAK)Ke MYHHIIUTIATBHBIE POTPAMMBI H TIP. );

— TEPPUTOPUATILHOE  IUIAaHUpPOBaHWE (IFEHEpalbHbIE IUIAHBI  HACEJICHHBIX
MMyHKTOB, CXeMa TEePPUTOPHUATHFHOTO TUIAHUPOBAHUS, YTBEP)KIECHHBIC B
MYHUIUINATUTETE TPAaBUIIA 3€MIICTIONB30BAHUS U TIP.);

- IUTAHUPOBAaHWE W TPOTHO3UPOBAHWE COIMATIBHO-DKOHOMHUYECKOTO Pa3BUTH
(cucTeMa MyHUIIMITAIBEHOM YKOHOMUKH, ColManbHas cdepa u mp.) [6].

I'oBopst 0 mpobnemax paccMaTpuBacMoOi JEATEIBHOCTH Ha YPOBHE MYHHIIMIIATUTETOB,
CTOMT, TPEXJIE BCEro, OOpaTHUTh BHUMAaHHE Ha HU3KUA YpPOBEHb 3HAHMNA MYHHIIMMATBHBIX
CIy’KallliX, B O0S3aHHOCTU KOTOPBIX BXOJUT peaIU3allvsi MEPONPHUITUH B 00JIACTH TEKYIIETO
TTaHupoBaHus. HexBaTka mMpouiIbHBIX 3HAHWNA XapakTepHa B OOJBINEH CTETICHU IS MajIbIX
TOPOJICKMX OKPYrOB M MYHUIMIAIBHBIX pailoHoB. Tak, A.B. BuwieHckuil BUIUT TPUUUHON
JTAHHOW TIPOOJIEMBI TAKKE 0COOEHHOCTH, KaK:

- OTHOCUTETIbHO HH3Kasi CTENeHb pPa3BUTOCTH CHUCTEMbl OOYYeHUS U
MIEPETOIrOTOBKH, CJIOKHUBIIASICSI B MYHHUIIUITAILHOM YIIPaBJICHUU;

- HEJIOCTAaTOK CPEACTB M JOCTYIHBIX CIOCOOOB (POpMHUpPOBaHUS CTpATETHi,
TUTAHOB U TIporpamm [3].

[IpuynHa, Mo KOTOPOIl naHHAas npobiiema 0003HaYeHA HA NIEPBOM MECTE, 3aKJIF0YAETCs B
TOM, YTO MMEHHO JIOAM (MYHUIUMAIbHBIE CIYKAIlME) OCYIIECTBIAIOT MEPONPUSTHS B cdepe
TEKYIIEro TUIAHUPOBaHUS (BKIOYas MporHozupoBanue). CrenoBaTenbHO, OT KadecTBa HX
3HaHW, YPOBHS HMX HaBBIKOB BO MHOTOM 3aBHCUT M KauecTBO pa3pabaThIBaéMbIX ILJIAHOB U
YTBEPKIa€MbIX IPOTHO30B U3MEHEHUs KITFOUEBBIX MTOKA3aTENEH.

Crnenytonrasi mpoOiieMa, BBITEKAOIIAs, MO0 MHEHHIO aBTOpA, M3 YKA3aHHOW BHIIIE
npoOJeMbl — OTCYTCTBHE 3aWHTEPECOBAHHOCTH MYHUIIMIIANBHBIX CIYXAllluX B pa3BUTUU
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MOJXO/I0B K IUIAHMPOBAHHUIO U, COOTBETCTBEHHO, MPOTHO3MPOBAHUIO. 3/1€Ch, IMPEXKJIE BCETO,
CTOMT TOBOPUTH O HHU3KOM MOTHBAIlMM MYHUIIMIATBHBIX CIY)KAIIUX, YTO BO MHOTOM
OOBSICHCTCS HU3KMM YpPOBHEM 3apa0OTHOW IUIaThl M, B IIEJIOM, HU3KAM CTaTycOM
MYHHUIUIATBHOTO CITYKaIlEero.

OTnenbHOrO YIIOMHHAHUS 3aCTYKHBAET M MPOOJIeMa B3aUMOICHCTBUS MECTHBIX BIIAaCTeH
C TAaKUMH CTOPOHAMH, KaK:

— NpEACTAaBUTENM  TPEANPUHUMATENBCKONH  Ccdepbl,  OCYIIECTBISIONINE
JCSITeITBHOCT HAa TEPPUTOPHY MYHHIIHIIAIIEHOTO 00Pa30BAHHS;
— MECTHOE COOOIIIECTBO (HACEICHHUE).

Cytb nanHo#l po0eMbl U caM (aKT €e CyIECTBOBaHHS 00YCIOBIEH HEBO3MOKHOCTHIO
y4deTa BCel COBOKYITHOCTU MPEACTABICHHBIX B MYHHUIIUIAILHOM 0Opa30BaHUU MHTEPECOB. ITO
MPUBOIUT K TOMY, YTO HTOTOBBIE PEIICHHS B YaCTH IUIAHUPOBAHUS TNPUHUMAIOTCS I10
OOJIBITMHCTBY TOJIOCOB, @ OCTABIIASICS YaCTh MHEHHIA, TI0 CYTH, OCTAETCSl HEBOCTpeOOBaHHOH. B
KOHEYHOM HWTOr€ KauecTBO IUIAHOB U BBICTPAMBAEMBIX IIPOTHO30B CHHUXKAETCS, HUTO,
COOTBETCTBEHHO, MPUBOANT K CHUKCHUIO dPPEKTUBHOCTHU TAHHOU JESITeTbHOCTH.

Eme opHa mnpobrmema BBITEKaeT U3 OCHOB CTPATErMYECKOrO  IUIAHUPOBAHMSA,
ycTaHOBIIeHHBIX B DenepaiibHoM 3akoHe N 172-D3 [2], a Takke KOCBEHHO OIPEEICHHBIX B
OenepamsHoM 3akoHe N 131-D3 [1]. CyTh €€ cOCTOMT B OTCYTCTBUM YETKOW CHUCTEMBI H
HepapxuM JIOKyMEHTOB, pa3pabaThiBaeMbIX B paMKax MYHHUIMOATBHOTrO IlaHupoBaHus. Kax
ormeuaet A.A. Cr30Ba, B HACTOSAIIEE BPeMsI BETIMKO BIHMSIHUE CYObEKTUBHBIX OIICHOK U MHEHUI
MECTHBIX OPTraHOB BJIACTH, YTO IMPUBOIHT K MOSBIICHUIO COMHUTEIBHBIX 10 CBOEMY HAa3HAYCHUIO
JIOKYMEHTOB [5].

Takum 00pa3oM, OYEBHIHO, YTO OT KadecTBa TEKYIIETO MYHHIUIAIBLHOTO
TUTAHUPOBAHMUS (BKITIOYAIOIIETO TPOTHO3MPOBAHUE) BO MHOTOM 3aBHCSAT TEMITBI POCTa MECTHBIX
OSKOHOMHMK, PAa3BUTHUE COIHMAIbHONM cQepsl U, COOTBETCTBEHHO, KAauyeCTBO MECTHOTO
caMmoytpaBpieHus. Tekyliee INIAaHUPOBAHUE, SIBISLSICH OJHUM M3 3JIEMEHTOB CTPATETHYECKOTO
TUIAHUPOBAHUS, J1a€T BO3MOXKHOCTbH 3a0JIarOBPEMEHHOr0 (hOPMHUPOBAHUS CTPYKTYPHI JIEHCTBUI
(COBOKYITHOCTH MEPOTPHUSTHIT), HAMPABICHHBIX HA OCTIKEHUE JKETaeMBIX PE3yNbTaTOB M MX
VBS3KYy WX C IUlaHaMH, (DOPMUPYEMBIMH B paMKaxX CPETHECPOYHOTO M CTPATETHUECKOTO
IUIaHUpoBaHus. PelieHne mnpoOsieM, BBISBIEHHBIX B paMKax MCCIEAOBaHMS, TO3BOJIUT B
3HAYUTENILHON CTENCHH TIOBBICUThH KAYECTBO TEKYIIETO TUTAHUPOBAHUSI.
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AHHOTAINA

B cratbe ocymecTBiseTCS aHaIM3 3aKOHOAATENBHOTO PETYJIMPOBAHHUS IPABOBOTO
cTaTyca IOMOIIHHMKa ajBokarta B Poccuiickonn ®enepammu. IlocpenctBoMm wucciienoBaHus
TMOJIO’KEHUH OTNIEBHBIX HOPMATHBHO-TIPABOBBIX aKTOB OMPEACIISIOTCS KOHKPETHBIC JIEMEHTHI
MPaBOBOTO CTaTyca MOMOIIHHUKA aJBOKaTa, OCOOCHHOCTH JESATEIBHOCTH JAHHBIX CYOBEKTOB.
ABTOpaMH TaK)Xe BBIABISIIOTCS MPOOJIEMHBIE BOIMPOCH OIPENEICHHS IMPABOBOIO CTaTyca
MOMOIIHMKA  a/JBOKaTa, (HOpMymUpPYIOTCS  MPEIUIOKEHUS MO0  COBEPIICHCTBOBAHUIO
JENCTBYIOLIETO 3aKOHOAATEIbCTBA.

KiloueBble cioBa: ajBoKaTcKasi ACSITEIBHOCTh, aJBOKATYpa, aJBOKAT, MOMOIIHUK
aJIBOKaTa, PaBOBOM CTATYC.

Abstract

The article analyzes the legislative regulation of the legal status of an assistant lawyer in
the Russian Federation. Through the study of the provisions of individual regulatory legal acts,
specific elements of the legal status of an assistant lawyer and the specifics of the activities of
these entities are determined. The authors also identify problematic issues of determining the
legal status of an assistant lawyer, and formulate proposals for improving current legislation.

Keywords: law practice, legal profession, lawyer, lawyer's assistant, legal status.

Ha anBokatoB B Poccuiickoit ®@eneparyiy Bo3iararoTcs BaKHEHINE (YHKIIUH, KOTOPBIS
BBITIOJIHAKOTCS. B TPOLIECCE pEAM3AlMM TPAXKIAHAMH CBOMX KOHCTUTYLIMOHHBIX IIpaB Ha
MOJyYeHHUE KBAIM(PHUIMPOBAHHON IOPUIMYECKOW TOMOIIM M  3alIUThL.  AJBOKaTCKas
NESTENILHOCTh  O0JIaTaeT MHOTOACHEeKTHBIM, CIJIOKHBIM — XapakTepoM, TpeOyeT BBICOKOH
KBaJTM(UMKALIMY, 3HAYUTEIBHBIX BPEMEHHBIX M HWHBIX PECYpCOB, KOTOpBIE 3aTpayMBaIOTCS
azBokatoM. B 3Toii cBs3u, 3aKOHOAATENHLHO ObUT ONpEAEeH MPaBOBOM CTaTyc MOMOIIHHKA
aJIBOKaTa, TMPHU3BAHHOTO CYIIECTBEHHO CHU3UTHh MOJOOHYIO HArpy3Ky, TE€M CaMbIM,
MOCTIOCOOCTBOBAB MOBBIIEHHUIO 3(PPEKTUBHOCTH aIBOKATCKOM JIEATEIHHOCTH.

Wtak, npaBoBOM CTaTyC MOMOIIHUKA a/IBOKATa orpeaessiercs B ctarbe 27 denepaabHOro
3akoHa oT 31 mas 2002 roma No 63-®3 «O0 amBOKaTCKOW AEATEIHHOCTH W aIBOKaType B
Poccuiickon ®enepaunn». Mexons U3 MoNoKEHUN JaHHOW HOPMBI MOXKHO CIIEIaTh CIEIYOLIUE
BBIBOJIbI OTHOCUTEIILHO 0003HAYEHHOTO IMPABOBOIO CTATyCA:

- a/IBOKaT HaHUMaeT ceOe TIOMOITHUKOB U3 YHCIIA JIHII, KOTOPBIE YKe 00JIaIatoT
BBICIIMM WJIM CPEIHUM, a paBHO HMEIOT HE3aKOHYEHHOE BBICIIEE
IOpUINYECKoe 00pa3oBaHue (MCKIIOUYEHUE M3 JAHHOTO IMpaBWJIa COCTABIISIOT
TOJBKO JIMIIA, TOAMAJAroMMe TOA OOO3HAYEeHHBIE YCJIOBUS, KOTOpBIE
SBJISTFOTCSL HEJIEECTIOCOOHBIMU WJIM OTPAaHHUUEHHO JI€eCIIOCOOHBIMH, a TaKkKe
MMEIOT HEMOTAIeHHYK) MM HECHATYH CYJUMOCTh 3a COBEpUICHHE
YMBIIUIEHHOTO MTPECTYTUICHUS);

- MOMOILTHUK HAaHMUMAETCS C LEJNbIO OKa3aHMs COACHCTBUSI CaMOMY aJIBOKATY,
OJIHAKO, BBUJY OTCYTCTBHUSA y HEro CIHEIHUAIBHOIO CTaTyCa, aJBOKATCKYIO
JIEATENBHOCTD OH OCYILECTBIISITh HE MOKET;

- B Cllyyae, €CJId MOMOIIHUKY aJBOKaTa CTAHOBATCS WU3BECTHBIMH CBEICHMS,
COCTaBJISIFOIIME AJBOKATCKYIO TaiHy, OH 00s3yeTcsi oOeclneunBaTh WX
COXPaHHOCTb, IOCPEICTBOM HEPACIPOCTPAHEHUSI CpPEAU TPETbUX JIUIL
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(perieHre 0 PacIpoOCTPaHEHUH TAKUX CBEICHUM MOMKET NMPHUHATH TOJILKO CaM
aJIBOKAT, HO MpPU YCJIOBHHM, €CIIM JIOBEPUTENb Jaj HA TO CBOE JOOPOBOJILHOE
MMUCHbMEHHOE COTJIaCHE);

- JUIsl BOSHUKHOBEHHS IPAaBOOTHOLLEHHS MEXKY a/IBOKATOM U €r0 HOMOIIHUKOM
HEOOXOMMO 00s13aTeIbHOE 3aKIIOUEHHE TPYAOBOTO JOTOBOpA, T.€. MEPBBIN
paccMaTpuBaeTCsl B KauecTBe paboTo/1aTesNsi BTOPOro (3aKOHOATENIbHO TaKxkKe
JIOITyCKAaeTCs  BO3MOXHOCTb ~ 3aKJIIOYEHHMsS] TPYIOBBIX JOTOBOPOB  Ha
OTpPENENICHHBIN CPOK B  Cllydasx, KOrJa TIIOMOIIHUK OOECIIeYuBacT
JESITENBHOCTD TOJIBKO OTHOTO a/IBOKAaTa);

- COLMAJIbHOE  CTpaxoBaHME IOMOIIHMKA  aJBOKata  oOecreunBaeTcs
a/IBOKaTCKMM OOpa30BaHUEM WM CaMHUM aJBOKATOM (IIOCIIEIHEE BO3MOXKHO
TOJIBKO B CiyyasX, KOrJa aJBOKAaT OCYLIECTBISIET CBOIO JEATEIbHOCTh B
aJIBOKaTCKoM Kaounere) [1].

Bonee peranpHO MpaBOBOM CTAaTyC IIOMOIIHMKA aJBOKAaTa pErIaMEHTUPOBAaH B
[Nonoxxennn o mopsizke paboTH MOMOITHKUKA a/iBoKaTa, nmpuHsAToM 27 Mas 2020 rona CoBetoM
OIIA PO [2]. JaHHBIN JOKyMEHT BHOCHUT OOJIBIIIE ICHOCTU B OT/AEIbHBIEC ACEKTHI JeSITETbHOCTH
MOMOIIIHUKOB. Bo-TiepBBIX, OCHOBHas 1LeNb JESATEIbHOCTH IOMOIIHUKOB — COJEHCTBHE
npoecCHOHAIBHON JeITeNIbHOCTH afBOKaTa. Bo-BTOPBIX, U BCTYIUIEHHMS Ha JIOJDKHOCTD
MOMOIIIHUKA JIMIIO 005S3aHO OOpaTUTHCS B a/IBOKAaTCKOE 0Opa30BaHHE WM K a/BOKATy JIMYHO.
IIpu 3TOM, Ha YpOBHE pacCMaTpUBAEMOI0 aKTa PErVIAMEHTUPOBAH MCYEPIBIBAIOIININ IIEPEUCHb
JIOKYMEHTOB, KOTOpbIE€ KaHIWAAT B IOMOIIHUKU OOS3yeTCsl MPEJOCTaBUTh BMECTE CO CBOUM
3asBJIIEHUEM O IpHeMe Ha paloTy. B-TpeTbHX, AEATeTbHOCTh MOMOIIHHMKA HE 00s3aTelIbHO
JIOJKHA OrpaHUYMBATHCS OKA3aHHWEM COACHMCTBUSL TOJIBKO OJHOMY aJlBOKary. B-ueTBepTbIX,
COOOIIIEHNE TIOMOIIHUKY CBEJICHHUH, COCTABISAIOIIMX aJBOKATCKYIO TalHy, BO3MOXHO TOJBKO
IPpU YCIIOBMH, €CIIM Ha TO OylIeT NposiBIeHa BOJS JOBEpUTENs. AHAJOIMYHOE IPABUIIO
pacrpocTpaHseTcsl U Ha MHBIE OXPAHSAEMBIE 3aKOHOM CBEJICHMSI, CTAHOBSIINECS W3BECTHBIMU
a/IBOKaTy B paMKax BBINIOJHEHUS UM CBOMX HPO(ECCHOHAIBHBIX 0053aTeNbCTB. B-MATHIX,
MOMOIIHUK 00s53aH JIeCTBOBaTh B COOTBETCTBHUM C IPUHIMIIOM 3aKOHHOCTH, a TaKxke
MOJUUHATBCA TonoxkeHusiM Kozgekca mnpodeccnoHalbHOM 3TUKM ajnBoKara [3] M HMHBIX
JOKYMEHTOB, KOTOpbIE IPUHUMAIOTCS HA YPOBHE YIOJHOMOYEHHBIX OPraHOB aJBOKAaTYpbI
Poccwuiickoit ®enepanuu.

B wnayunoit pabGore O.. 3ybapeBoil MOXHO OOHApyXHTh BaXHOE 3aMEYaHHE
OTHOCHUTENBHO IIPAaBOBOTO CTaTyca IIOMOIIHMKAa ajaBokara. Tak, Ha ypoBHe Kogekca
npoecCHOHANBHON 3THKHM aJBOKaTa 3aKPEIUICHbI TOJIBKO HOPMBI, KOTOpBIE YKa3bIBAIOT Ha
BO3MO>KHOCTb IPHUBJICYCHHS K JUCLIMILIMHAPHON OTBETCTBEHHOCTH a/1BOKaTa. MIMEHHO mo 3Toi
NpUYMHE, HECMOTPS Ha TO, YTO IMOMOIIHMK aJBOKaTa 00s3yeTcsi coOMoaaTh MpPEANUCAHUS
JAHHOT'O JIOKYMEHTA, IIPUBJIEYEHUE €r0 K JUCUUIUIMHAPHON OTBETCTBEHHOCTH, B TOM YHCIIE, 32
HapylIEHWE J3TUYECKUX CTAHAAPTOB TIIOBEACHUS, JOJDKHO OCYLIECTBIISITECS B  IOPSJKE,
OMPEIETICHHOM TPYJOBBIM 3aKOHOIaTENBCTBOM Poccuiickoit @enepanvu [4].

M.C. Edpumenko, paccMaTpuBas BOIPOC O TPABOBOM CTaTyCe IOMOIIHHMKA aJBOKATa
MIPUXOJUT K BHIBOJY O HAJMYUH MPOOJIEM B €ro 3aKOHOJATEILHOM OIpe/iesieHuH. B yacTHOCTH,
aBTOp YKa3bIBaeT Ha TO, YTO ONpENENICHHE YpPOBHS OOpa3OBaHUs JIHI, MPETEHIYIOUMX Ha
JOJDKHOCTh TOMOIIHMKA a/IBOKaTa, CIEAYEeT MPU3HABaTh YCTApEBIIUM, HE COOTBETCTBYIOLIUM
MIPEAMUCaHUSIM HOPMATUBHO-TIPABOBBIX aKTOB, PETYIUPYIOIINX 00pazoBarenbHyto chepy 5]

HeiictBurenpHo, BbickazaHHbE M.C. EduMEHKO Te3MC HAXOAWT CBOE MPSMOE
NoATBEpkKIeHNUE B TekcTe DenepanbHOro 3akoHa ot 29 nexadbps 2012 roma Ne 273-03 «O06
obOpazoBanun B Poccwuiickoit denepanmm» [6]. AHaIM3 TOJOKEHUN TAHHOTO JIOKYMEHTa HE
MO3BOJIJT  OOHApYXXKUTh B HEM YKa3aHUS Ha «CpeiHee IOpHIMYECKOe 00pa30BaHHE.
[Ipeamnonoxum, 4TO 3aKOHOJATENb, OTIPEENsAs YPOBEHb 00pa30BaHMsI MIOMOIIIHHUKA, UMEN BBUIY
cpeanee npogeccuoHaIbHOE 00pa30BaHHUE MO IOPUIUUECKON CIIEUATBHOCTH.

Urto cremyeT MOHMMATh MOJ HEOKOHYEHHBIM BBICIIUM OOpPa30BAaHUEM TaKXKe MPEIMET
muckyccuil. Tak. A.C. BpaxHOB yka3bpIBaeT Ha TO, UTO U1l IPU3HAHMS BBICILIETO FOPUANYECKOTO
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00pa30BaHUsI HEOKOHYEHHBIM JIOCTATOYHO TOTO, YTOOBI JIMIIO paHee MPOILIO OAWMH M OoJjee
KYpCOB MO COOTBETCTBYIOIICH CHEIMATLHOCTH B BhICIIeM y4eOHOM 3aBeieHuu [7]. Ha Ham
B3MJIAJ, TOAOOHBIM TOAXON SBISETCS a0OCOMIOTHO HUppaluoHANbHBIM. IIpencraBnsercs, 4To
HEOKOHYEHHBIM BBbICIIEe OOpa3oBaHME, B KOHTEKCTE OIpEAeNeHHs IPaBOBOIO CTaTyca
MOMOIIIHMKA a/IBOKaTa, MOKET NpPU3HABaThCA TOJBKO B TOM CJIydae, €CJIM OH Ha MOMEHT
TPYJOYCTpOHCTBa M pabOThl MPONODKACT OOydeHHe B BBICIIEM YdeOHOM 3aBeieHuH. B
0o0paTHOM cCiIy4ae, CTaBUTCS IOJ COMHEHHE HEOOXOJUMOCTh B YKa3aHHUU 0Opa30BaTEIILHOTO
[IeH3a B TMPUHIMIE, TaK KaK OTYUCICHUS JMIAa W3 BBICIIETO Y4YeOHOro 3aBeeHUS
CBHJIETETILCTBYET O €r0 HU3KHX CIIOCOOHOCTAX M CTPEMJICHMH K OCBOCHMIO 3HAHUHN B 00J1acCTH
IOPUCIIPYIEHIHH.

Takum o0Opa3oMm, B KayecTBE IOJABEICHHUS HTOTa BBIIIECKA3aHHOMY, MOKHO CJEJaTh
BBIBOJI, YTO 3aKOHOJATEIbHOE OIPEEICHUE IIPABOBOIO CTaTyca MOMOIIHUKA aJIBOKATA, B YACTU
yCTaHOBJIEHUSI 00pa30BaTEIBHOrO ILieH3a, TpeOyeT KOppeKTHpPoBKH. C IENbI0 YCTpaHEHUs
BBISIBJICHHOTO Mpo0eria, peyiaraeM U3JI0KUTh HopMy dacTu 1 ctateu 27 denepanbHOTo 3aKoHa
«O0 anBOKAaTCKOM JNesATeNPHOCTH M aaBOKaTtype B Poccuiickoii ®enepanuuy cienyrommM
obpazom: «...IlomomHuKamMHu ajgBOKaTa MOTYT OBITh JIMIIA, MMEIOIIME BBICIIEEC WU CpPEIHEE
npogeccuoHanbHOe 00pa3oBaHUE MO IOPUIAMYECKON CHELHUANIbHOCTH, & PaBHO HaxXOJIIUecs B
MIPOIIeCCe MOMYyYCHHUS BBICIIIETO 0Opa30BaHUS 110 JAHHOMY TPO(UITIO. . . ».
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B cratbe ypensieTcss BHUMaHHE CIEIYIOIIMM aclieKTaM — OIPENETICHUI0 TIPaBOBOTO
MOJIOKEHUST 3€MEllb, 3a/ICHCTBOBAHHBIX B LENSAX OOOPOHBI M HAIMOHAIBHOW O€30MacHOCTH,
aHAJIM3y HanOoJIee aKTyaJbHBIX BOIPOCOB, BOSHHKAIOIIMX B MPOIECCE MPABOBOTO YIPABICHHUS
TaKUMH 3€MJISIMH, M TIPEJIOKEHUSIM TI0 YCTPAHEHHUIO MPOOJIEMATHUKH, O3BYYECHHOW B JTAHHOU
pabore.
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Abstract

The article focuses on the following aspects: determining the legal status of lands
involved in defense and national security purposes, analyzing the most pressing issues arising in
the process of legal management of such lands, and making proposals to address the issues raised
in this paper.

Keywords: defense and security lands, legal status, problems of legal regulation,
jurisprudence, land, land law.

AHanmu3upysi MpaBOBOW PEXUM 3eMelb, KOTOPbIE OTBEAECHBI MOJ| 3aJaud OOOpPOHBI U
obecrieyeHus1 6€30MacCHOCTH TOCYAAPCTBA, TIEPBOOUYEPEAHBIM IIAroM SIBIISIETCS OTIPEeNICHue X
FOpUIMYECKON TTpupoibl. Tak, cormacHo ctatbe 93 3emenbHoro koaekca PO ot 25 okTsaops 2001
roga Ne 136-®3 ¢ uzmenenusimu ot 2 utoist 2021 roga, o 3eMisiMu 000POHBI U 0€30MTaCHOCTH
MOHUMAIOTCS Y4YacTKU, CIyXaimue Uid HyxA BoopyxkenHbix Cun u Ipyrux (GpopMHUpOBaHHIA,
NPUHUMAIOIIUX y4YacTHEe B OOECIEeYeHHH TEPPUTOPUAIBLHON IEIOCTHOCTH CTPAaHbI, 3alIUTHI
TOCYAapCTBEHHOM TpaHUIBl, a TaKXe IMPOBEICHUs MEPONpUsITHA 1O WHPOPMAIMOHHON
0€30I1aCHOCTH U JPYTUM BOIPOCaM, MOJOOHBIMU OOpa3oM B 3aKpBITHIX aJIMUHHCTPATHUBHO-
TEPPUTOPUATIBHBIX E€AUHUIIAX. 3aKOHOJATENIbHO YCTAaHOBJIEHO, YTO MHCIIOJIb30BAHUE TaKUX
3eMellb OIpeJIeIsAeTCsl Ha OCHOBE HOPMAaTHBOB, 3aKPEIUIEHHBIX KaK B 3eMeJIbHOM KOJEKce, TaK U
B LIEJIOM psAJ€ CHEIMAIU3UPOBAHHBIX MPaBOBbIX akToB. Cpenu Hux 3Hauarcs DenepanbHbII
3akoH «O00 o6opone» or 31 mas 1996 roma Ne 61-@3, depepanpHbiii 3akoH «O
rocyJapcTBeHHOM oxpane» oT 27 mas 1996 roma Ne 57-03, denepanbHblii 3akoH «O
6e3onmacHocti» or 28 nekabpst 2010 roma Ne 390-®3 u 3akoH P® «O T'ocymapcTBeHHOI
rpanuiie PO» ot 1 ampens 1993 roma Ne 4730-1, BH0OaBOK K HMHBIM PETYIUPYIOIIUM
JOKyMeHTaMm [5].

Bompocs! ynpasneHust 1 Haa3o0pa 3a 3eMJIIMH O0OPOHBI M 0€30MaCHOCTH 3aCITy>KUBAIOT
0co00ro BHUMaHHSI B KOHTEKCTE 3E€MEIBHOTO 3aKkoHojaTenbcTBa Poccuiickoit deneparim.
Cornacno cratbe 72 Koncturynumm P® [1], monmHOMOuYMs 1O PErYIMPOBAaHHUIO 3E€MENIBHBIX
OTHOIIIEHUH paCIpeNieieHbl MeXny ¢eaepalbHBIMU OpraHaMHd U CcyOBeKkTamMu (denepaniu.
OnHako, KOrja peuyb 3aXOAUT O 3eMIIIX OOOpOHBI M O€30MacCHOCTH, KOTOpBIE SBISIOTCS
(benepanbHOIl COOCTBEHHOCTBIO, MPABOBOE PETYIMPOBAHUE JIOKHUTCS B OCHOBHOM Ha ILJIEUU
(benepanbHBIX CTPYKTYp. ITO moakpervisiercss myHkToM 10 ctaten 1 ®@enepanpHoro 3akoHa «O0
000pOHEe», I/Ie YTOUHSETCS CTaTyC ITUX 3eMETIb.

B mponniom, mpaBoBoe peryiupoBaHHe B 3TOW cdepe CTAIKMBAIOCH C MpobieMamMu
KOJIUTM3MHA M 3aKOHOJATENbHBIX MpoOenoB. [IpopbIBOM B pemieHMu 3TUX NpolieM craio
[TocranoBnenue IIpaButensctBa P® ot 29 nexabps 2008 roma, KOTOpoe YKpEHmUio
(benepanbHble MOJTHOMOYHS B YIPABICHUM TAaKUMH 3€MJIIMH U MOBBICHIIO A(PPEKTUBHOCTH UX
HCIIOJIb30BaHMUSI.

OpHako 3TO MOCIYKWJIO HA4aJIOM HOBOTO BbI30Ba — 0o0ecreyeHre a/IeKBaTHOrO Ha/30pa
3a 3eMJISIMA OOOpPOHBI ¥ O€30MaCHOCTH, YTO MMEET KPUTHUYECKOE 3HAUCHUE JUTl HAlMOHAJIBHON
6e3onmacHocTH. CyllecTBYIOIINE OpPraHbl T'OCYAapCTBEHHOI'O 3€MEIBHOr0 Haa3opa 00alaroT
YHUBEPCAIbHBIMU [TOJITHOMOUYHMSIMH M OTBEYAIOT 32 KOHTPOJIb BCEX KaTeropuil 3emens. B cBs3u ¢
TEM, UYTO TEPPUTOPUH, HAXOJSIINECS B HCIOIH30BAHUM OOOPOHHBIX U OE30MACHBIX CTPYKTYD,
oOpamieHsl TPU(OM TOCYAapCTBEHHOM TaWHBI, BO3HUKAIOT CIIOKHOCTH C oOOecredeHreM
JOCTYIAa JOHKHOCTHBIX JIUIT K IaHHBIM y4acTKaM, 3aTPYAHAIONINE OCYIIECTBICHHE UX (YHKIUI
Ha/30pa.

[TosTOoMy npeiaraeTcs CO3JIaHKe CHelMaIN3UPOBAHHOM WHCTIEKIINH,
MOZIBEZIOMCTBEHHOW MUHHCTEPCTBY OOOpPOHBI, KOTOpasi Obl pelaa BOMPOCH HAI30pa, Yxke
uMesl HeoOXOAMMBbIe TIOJTHOMOYHMS JUIS JIOCTYINA K 3aKPBITBIM TEPPUTOPUSIM. AJbTEPHATUBHBIN
BapUaHT, MpeIaraéMbplii Hay4HBIM COOOIIECTBOM, — Tiepernada dSTHX (QYHKIMH oOpraHam
BoenHoi1 npokypaTypbl, 4TO MO3BOJUT YUECTh MX OIBIT B BONPOCAX TOCYAAPCTBEHHOW TailHbI U
CBSI3U C BOEHHOU MH(DpacTpyKTypo# [4].
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3akoHogaTenbcTBO Poccuiickoir @Denepanyy  yCTAHABIMBACT YETKUE pPaMKUA IS
WCTIOJIb30BaHMS 3€MeJb, MPHU3BAHHBIX CIOCOOCTBOBATH OOOPOHHOW MOIIM W HAIIMOHATBHON
0€30MacHOCTH CTpaHbl. TakuM 00pa3oM, MPEJOCTABICHUE 3eMEIbHBIX yYJaCTKOB M3 KaTEeropwid
3eMeNnb OOOpPOHBI M O€30MACHOCTH TOMJICKUT CTPOTOM perjaMeHTalud ¢  y4éToM HX
CTPaTEernyecKoro rnpeaHasHauYeHUs.

OauH Y3 KIIIOYEBBIX MOMEHTOB, ONPEACISIOIIMX IPABOBOM CTATyC ATHX 3€MElb,
3aKJIlOYaeTcs B MX BaKHOCTH ISl TOCYIapCTBEHHOM o0Ooponbl. B kauectBe (yHmamenra
MPaBOBOTO PEKUMa 3eMellb OOOpOHBI M OE30MaCHOCTH BBICTYNAET CTaThsi 27 3eMeNbHOTo
Konekca PO [2], koTopast onpenensieT 1Ba BUja OTPaHUYCHUA Ha MX HCIIOJIb30BAaHUE: MOJHOE
U3BATHE U3 000pPOTa M OTPaHUYECHUE B 000POTE. DTH OrpaHUYCHUST HAKIAJBIBAIOTCS C YUETOM
pa3MelleHns: Ha JaHHOM 3eMile 0ObEKTOB COOTBETCTBYIOIIETO CTAaTyCa.

W3bsThie 13 000pOTa 3eMENbHBIC YYaCTKH SIBISIOTCS TEMH, KOTOpble (PaKTHUECKH HE
MOTYT OBITh MCIOJIB30BAaHbl WM OTUYXIEHBI JIIOOBIM 00pa3oM, KpoMe Kak MPaBUTEILCTBOM U
IIPU CTPOTUX YCIOBUAX. B TO Bpems Kak 3emiiu, OrpaHUYeHHbBIE B 000POTE, BCE K€ MOTYT OBITh
MIPEOCTABIICHBI JJIsl UCTIOJIB30BaHUs OMpPEeNEHHBIM CYOBEKTaM, HO TOJIBKO IMOJ] KOHKPETHBIE
LIEJIH, YTO HEYKOCHUTEIIHHO PETYIIUPYETCSI COOTBETCTBYIOIIMMHU 3aKOHO/IATEIbHBIMU aKTaMHU.

Taxum 006pa3om, 3Ta CTaThs CIYKHUT OCHOBOMW Il BHIPAOOTKU 3aKOHOB, PETYIHUPYIOIIIX
BOIIPOCHI MPAaB COOCTBEHHOCTH W OMEPAlMi C 3eMJIIMH OOOPOHBI U OE30IMACHOCTH, a TAKKE
yCTaHABIMBAET PAMKH MX WCIIOJIb30BaHUs B COOTBETCTBUU C TOCYAAPCTBEHHBIMU UHTEpPECAMH U
3a/la4yaMy OOeCTIeUeHUsT HAlIMOHAJIbHOM O€30MaCHOCTH.

[TonuTrka KCIIONB30BAHUS 3eMENTh, UMEIOIUX CTPATErnYecKoe 3HaYeHUE JIsi 0OOPOHBI U
HAIIMOHATBHON Oe3omacHocTH Poccum, perymupyercs Ha (enepaJbHOM YPOBHE C BBICOKOM
crenenbio Aetanu3anuu. Tak, [Toctanonenunem IIpaButensctBa PO ot 31 mapra 2006 roma Ne
176 yctaHOBIIEHBI TIpaBUJIa, IO KOTOPHIM MPOU3BOAUTCS Tepeaada OrpaHMYEHHBIX B 000pOTe
3eMeNbHBIX YYaCTKOB, NMPEeIHA3HAYCHHBIX IS HYKJI 00OPOHBI M O€30MaCHOCTH, B ClIydae, Koraa
OHHU HE UCIIOJIL3YIOTCS IO OCHOBHOMY Ha3HAUEHHUIO.

CornacHo ykazaHHoMmy llocTaHOBIEHHIO, 3€MENbHBIE YYaCTKA TaKOW KaTETOPHH,
KOTOPBIE MPOILTH TOCYIapPCTBEHHBIN KaIaCTPOBBIM Y4ET, MOTYT OBITh IPEOCTABICHBI B apCHIY
Wi st 0e3BO3ME3THOTO TMOJIb30BAHUS, HO C OMNPEAEICHHBIMU OTrpaHUYCHUSIMH. BaxkHo
YTOYHHTh, YTO YYACTKH, TOJHOCTBIO H3BATHIE M3 000pOTa, OCTAIOTCS 3a TpeiesiaMu
BO3MOXKHOCTH apeH/bl, €CIM TOJbKO HE MPEeAYCMOTPEHBl HCKIIOYeHHs (heaeparbHbIMU
3aKoHaMH [3].

KoHkpeTHbIE TIE€peYHH MOCTYMHBIX JJIs TPEJOCTaBICHHUS 3eMelb (OPMHUPYIOTCS
COOTBETCTBYIONTUMH  (hesiepaTbHBIMA OpPTaHAMH HCIIOJIHUTEIBHOM BJIACTH, 00J1aIal0IUMH
MPaBOM Ha BOCHHOE pacopshKEHUE, TAKUMHU Kak MHHHUCTEPCTBO OOOpOHBI U MHHUCTEPCTBO
BHyTpeHHUX nen Poccum. Ilepednn BKIIIOUAIOT BCECTOPOHHIOIO HH(POPMAIMIO O 3EMENIbHBIX
y4acTKax: UX pa3Mepbl, TOYHOE MECTOIOJIOKEHUE, YCIOBUS UCIIOJIb30BAHUS U MPEIOCTABICHUS,
a TaKKE YKa3bIBAIOT Ha JIIOOBIE OTPaHUYEHUS, KOTOPhIE MOTYT OBITh MPUMEHEHBI K JTaHHBIM
TEPPUTOPHSIM.

Taxum oOpa3oM, HOpMaTHBHO-TIpaBoBasi 6a3a P® B gaHHON 00nacTu HampaBiieHa Ha
TPaMOTHOE ¥ FOpUANYECKH 000CHOBAHHOE PACTIOPSHKEHUE 3eMEIbHBIM (POHIOM, KOTOPBIN UMEeT
0CcO0YI0 BaKHOCTH JIs1 oOecrieueHus] (PyHKIIMOHUPOBAHKS CEKTOpa OOOPOHBI U O€30MaCHOCTH
CTpaHBbI, a TAK)Ke HA MAKCUMAIIEHO BO3MOXKHOE Y(PPEKTHUBHOE UCTIOIH30BAHUE TAKUX PECYPCOB B
MHTEpecax rocyapcTBa U 00LIeCTBa.

Poccuiickoe 3akOHOAATENECTBO MOCTOSIHHO Pa3BUBAETCS, YTOOBI OTBEYATh MEHSIOITHMCS
YCIIOBUSAM B 00BEME yrpaBlieHUs 3eMISIMU 000OpOHBI U Ge3omacHocTU. Ha cerogusmHuii aeHsp,
3aKOHOJIaTEJIbCTBO IMO3BOJISIET OIPEEICHHbIE BUIbl HCIOJNBb30BAHUSA 3TUX 3€MEJb YaCTHBIMU
JIUIIAMH, HECMOTPsI Ha UX o01me orpannyeHus. K npumepy, 3emensusbiii Kogexc PO paspenraer
0E3BO3ME3THOC  HCIOJIb30BAaHWE  TAaKUX  3€MeNb  JUIS  CEIIbCKOXO3SAWCTBEHHOTO U
JIECOXO35IIICTBEHHOIO HA3HAUEHUSI, @ TAKXKE U1 OXOTHI.

OpnHako, mpu BCeW ATOM JIOMYCTUMOCTH, 3HAUUTENIBHBIC OTPaAaHUYEHUS MO-TIPEKHEMY
CYIIECTBYIOT, U YTBEPKICHHUE KOHKPETHOTO MCIOJIBb30BaHUs 3eMeNlb 000POHBI U 0€30MacHOCTH
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BO3MO>KHO TOJIBKO C paspernieHuss Munucrepctsa 000poHbsl PD, 4To BBIIETSET STOT OpraH Kak
KJIFOUEBOT'O PEryNIATOpa B JAHHOM IIpOLecCce. DTO CO3IAeT ONpEAEICHHbIE CIOKHOCTH, TaK KaK
MeXaHHU3M, KOTOPbIN Obl MO3BOJISUT PEaIM30BBIBATH MPOIECC MCIOJIL30BAHUS JAHHBIX 3eMellb
6onee 3p(exkTHBHO M JOCTYIHO AJs TpaskAaH, Ha JAHHBIM MOMEHT JHMOO OTCYTICTBYET, JIHMOO
nercTByeT Hed(HEKTUBHO.

Crnemyer OTMETHTh, 4YTO BHJBI TIpaB Ha WCIOJIB30BAaHHE 3€Melb OOOPOHBI U
0€30I1aCHOCTH pa3IMYaloTCs B 3aBUCUMOCTH OT WX KOHKPETHOro mpenHa3zHaueHus. B xauecTse
npuMepa, MOXKHO TPUBECTH  3aKOHOJATENbHOE  YCTaHOBICHHE OECCpPOYHOro  IpaBa
HCIIOJI30BaHUS OMPEJETIEHHBIX 3€MENIbHBIX MOJI0C BIOJb ['ocymapcTBeHHOM rpaHuisl PO, kak
npeanucaHo  3akoHoM P® «O TocynmapctBeHHoil rpanunie P®». 3Or1o cBs3aHO C
HEOOXOTUMOCTBIO ~ OOECTIeYeHHUs]  HEMPEPhIBHOCTH  OXpaHbl TPaHUI] M COAEp KaHUS
MHPPACTPYKTYPhI TOTPAHIUYHBIX TEPPUTOPHIA.

U3bsTue 3emMens y COOCTBEHHUKOB JUIS HYKI OOOPOHBI U 0€30MacCHOCTH - 3TO CTPOIrO
perlaMeHTHPOBAHHBIN TIPOIECC, KOTOPBIA IpexycMoTpeH 3emenbHbiM KogekcoMm u apyrumu
HOPMATUBHO-TIPAaBOBbIMH akTaMu P®, U KOTOpBI omMpaeTcss Ha NPUHIMIIBI 3aKOHHOCTH W
CIpaBeUIMBOCTH [5].

B wmemom, curyaumust TpeOyeT OT 3akoHojaaTeds OanaHca MeXIy HAIMOHAIbHON
0€30MacHOCThI0 W TPaBaMH YaCTHBIX JIMI[, YTO IIO/IPa3yMEBacT HEOOXOJMMOCTH CO3JIaHHS
YETKUX, TPO3PAUYHBIX U MPAKTUYHBIX MPABHUI UCIIOJIB30BAHUS 3€MeJIb 0OOPOHBI U 0€3011aCHOCTH,
KOTOPBIE YUUTHIBAIOT HHTEPECHI BCEX CTOPOH.

3aBepiuas 00CY)XIACHUE, CTOUT YAEIUTh BHHUMaHME IMpolieMaTuke B cdepe NpaBoBOrO
VIIpaBICHUsI 3eMsIMH OOOpOHBI M Oe3omacHOCTH. Takue MpoOJIeMbl MPOSIBISIOTCS B BHIC
IOPUANYECKUX KOH(IMKTOB, HEOJHO3HAUYHOCTEH M HEAOCTATOYHO YETKOM 3aKOHOMAATEIbHON
perllaMeHTAIluH, KOTOpasi IOpPOI0 TPHBOAWT K TPABOBBIM TIPOTHBOPEYMSM W HETOJTHOTE
MPAaBOBOT0 PETYIMPOBAHUS B OTHOIIEHUH ITO/I3aKOHHBIX aKTOB.

B 9T0i1 cBsSI3M BO3HHMKaeT OCTpas HEOOXOIMMOCThH IS 3aKOHOAATENS B JCTATBHOM
aHanM3e U TOCIEYIONIeM YCOBEPIICHCTBOBAHUM HOPMATUBHO-TIPaBoBOW 0a3bl. Ocobas
BO)XKHOCTbH MPUAACTCSA 33/1a4€ TOUHOTO OIMPEICTICHUS IPABOBBIX PEXKUMOB PA3IMYHBIX KATETOPHid
3eMenb 000pOHBI M OE30TMTaCHOCTH, YTO BKIIIOYAET B ceOs YETKOE 3aKpeIUIeHHe WX CTaTyca,
YCJIOBUHM WCTIONIb30BaHMSA, a TaKKe MPOIEAyp Mepeladyd TaKuX YY4acTKOB U OOecreueHHs HUX
OXpaHBI.

OTO TMO3BOMUT U30aBUThCSA OT HECOTJIACOBAHHOCTH CYIIECTBYIOIIMX HOPM U
MPEJOTBPATUTh BO3MOKHBIE TPABOBBIE CIOPHI, OOJETYMB TEM CaMbIM YIIPABICHHE TaKUMU
KITFOUEBBIMH 3€MENTbHBIMU pecypcamu. Takasi pabora Oyner cnocoOCTBOBATH YIOPSAOUCHUIO
3eMeNbHBIX OTHOILICHUH, YKPEIJICHUIO MPABOBOI 3aIIUIIIEHHOCTH U TapMOHH3AIIMKA HHTEPECOB
rOCyZIapCTBa M YaCTHBIX JIMII B 00JIACTH UCTIOJIB30BaHUSI 3eMeb 000OPOHBI U OE30MTaCHOCTH.

*k*k
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AHHOTALUSA

B cratbe paccmarpuBaroTcs mpoOieMbl KBUTM(HKALUMK U pasrpaHUYCHUs] yOMICTBa,
COBEPILEHHOIO B COCTOSIHUU adeKTa, OT CMEKHBIX COCTaB IPECTYIJIEHUH. ABTOPOM CTaTbU
MPOAHAM3UPOBAHbI ACTIEKTHl OTTPAHWYEHUs] COCTaBa MPECTYIICHUs, MPETYCMOTPEHHOTO CT.
107 YK P®, ot cocTaBOB NPECTYINIEHUH, MpeycMOTpeHHBbIX CT. 108, 4. 4 cT. 111 YK P®D.

KaioueBble ci1ioBa: youiictBo B coctostHuu addexra, ahdexr, BomHeHue, yOuincTBo npu
NPEBBIIEHUH HEOOXOJMMOM OOOpOHBI, HeoOXoauMas 00OpOHa, KBamMpUKaIMs, MpoOIeMbl
KBaIM (DUKALIUH.

Abstract

The article discusses the problems of qualification and differentiation of murder
committed in a state of passion from related crimes. The author of the article analyzes the aspects
of distinguishing the corpus delicti provided for in art. 107 of the Criminal Code of the Russian
Federation from the corpus delicti provided for in art. 108, Part 4 of art. 111 of the Criminal
Code.

Keywords: murder in a state of passion, affect, excitement, murder in excess of the
necessary defense, necessary defense, qualification, qualification problems.

BaxxHoe NPaBONPUMEHUTENIBHOE 3HAUYEHHE MMEET OTTPAHUYEHUE CMEXKHBIX COCTABOB
NPECTYIUICHHUH, HENpaBWiIbHAS KBaTH(UKAIMA KOTOPHIX IMPHBOIUT K ommoOke. B cucreme
COCTaBOB  IIPECTYIUIEHWH, KOTOpbIE B  yrojJOBHOM IpaBe Poccum — cumrarorcs
MIPUBEIUTMPOBAHHBIMU, HEOOXOJUMO OOpaTWTh BHUMAaHHME Ha YOWICTBO, COBEpLICHHOE B
COCTOSIHUM a((eKTa, YroJoBHAs OTBETCTBEHHOCTh 3a KOTOpoe mpeaycMoTpeHa cT. 107
VYronosHoro koaekca Poccuiickoit deneparmu (nanee — YK P®). [IpuBunerupoBaHHblil cocTaB
NPECTYIUIEHUs — 3HAYUT OOJIQJAIOMIMIl MEHbIIEH CTENEHbIO OMAaCHOCTU I0 CPAaBHEHUIO C
AHAJIOTUYHBIM COCTABOB IPECTYIUIEHUS,, HO OTIMYAIOIIMICS MO KaKUM-JIMOO MpU3HAKaM
(oOcTosITeNbCTBaM), CMSTYAIOLIMM  YTOJIOBHYIO OTBETCTBEHHOCTh. Hampumep, yOuiicTBO H
yOUHCTBO, COBEpUICHHOE B COCTOSSHUM ad@ekra, COOTHOCATCS KaK NPOCTOH U
IIPUBUJIETMPOBAHHBIN COCTABBI IPECTYIUICHUI.

[TpuBMernpoBaHHbI XapakTep COCTaBY HPECTYIUIEHHA, MPEeIycMOTpeHHOMY cT. 107
YK P®, nmpumaer Takoil KOHCTPYKTHBHBIM TNpH3HAaK Kak adQeKT, pacKpbIBalOIIMiicS B
YIOJIOBHOM 3aKOHE KaK «COBEPIIEHHOE B COCTOSHMM BHE3AIIHO BO3HMKILIEIO CHJIBHOIO
AymeBHOro BoiHeHUs (addekra), BHIZBAHHOIO HACHIMEM, H3[EBATEIBCTBOM WM TSKKUM
OCKOpOJIEHHEM CO CTOPOHBI OTEPIEBLIEr0 JIMOO MHBIMU POTUBONPABHBIMU UJIM aMOPAJIbHBIMU
neiictBusiMA  (O€3ACUCTBIEM) MOTEPIIEBIIETO, a PAaBHO JJIMTENBHOW TICHXOTPaBMUPYIOIIEH
CUTyallMeH, BO3HUKIICH B CBSI3U C CHUCTEMaTHYECKMM IIPOTUBOIIPABHBIM WM aMOPAJIbHBIM
MOBEJIEHUEM MOTepIeBLIero. .. » [1].

[Tpu xBanmduUKaIMK 1O MPU3HAKAM COCTaBa MPECTYIUICHUS, TPEyCMOTPpEeHHOTO CT. 107
YK P®, HEoOXOQMMO YCTaHOBHUTBH, 4YTO JIAIO JEHCTBUTENFHO HAXOAMJIOCh B COCTOSIHUH
addekra, KOTOpOE 00YCIOBICHO ONPEIEICHHBIMU IPOTUBOIPABHBIMU JEHCTBUAMH CO CTOPOHBI
MOTEPIIEBILIErO, a PABHO MCUXOTPAaBMUPYIOLIEH CUTyallMe, BOSHUKHOBEHUEM KOTOPOM TaKkKe
ABJISIETCS. CHCTEMATUYECKOE IMPOTHBONPABHOE WM aMOPAIBHOE IOBEIEHUE IOTEPIIEBLIETO.
Wuave roBopsi, 3aKkoHOATEINb MPpHU3HAT a(HEeKT IPU3HAKOM, CMATYAIOLIMM OTBETCTBEHHOCTH 32
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yOUHCTBO, YUUTHIBAs, YTO OTPULATEIHHOE MTOBEJCHNE TOTEPIEBILIETO MOOYINUIO BUHOBHOE JIUIIO
IIPUYMHUTL CMEPTH IOTEPIEBIIEMY. 3HAYEHUE TAKOIO IOAXO0JA CO CTOPOHBI 3aKOHOJATENS
KpaifHe BEJHMKO, MOCKOJIbKY Ha OCHOBaHMHM KOMMEHTHUPYEMON HOpPMBbI K BHUHOBHOMY JIUILY
NPUMEHSIOTCS 00JIee MATKHUE TIOCIIE/ICTBUS YTOJIOBHON OTBETCTBEHHOCTH.

YouiicTBO, COBEepIICHHOE B COCTOSTHUM ad(PeKTa, cleayeT OTrpaHnYMBaTh OT YOUNCTBA,
COBEpILEHHOTO TMPU MPEBBIIIEHUH MpPEAesoB Heo0Xonumol 000poHbl. OCHOBaHUEM JUIs
MPUBJICYCHUS K YTOJIOBHOM OTBETCTBEHHOCTU B COOTBETCTBHE C 4. 1 cT. 108 YK P® sBnsercs
OCYIIECTBJICHHE HEOOXOIUMOM OOOpOHBI, HO CBEpX TeX TMpPEIETOB, KOTOPbHIC SBISIOTCS
MnpaBOMEpPHbIMU B coOTBeTCTBUE cO CT. 37 YK P®. OnmHuM #3 BaXXHBIX KpUTEPHUEB
MPAaBOMEPHOCTH HEOOXOIUMOH OOOpOHBI  SBIISIETCS HAXOXKICHUWE JIMIA B  COCTOSHHH
HEOOXOUMOCTH 3aIlUTHl MpaB OOOPOHSIOLIETOCS WM WHBIX JUI. ClenoBaTelbHO, Ba)KHBIN
aCIIeKT KBATM(HUKAIMY 110 MTPU3HAKAM COCTaBa MPECTYIUICHUS, peaycMoTpeHHoro 4. 1 cr. 108
YK PO, - 510 HaxoK/eHHWEe BUHOBHOTO JIUI[A B COCTOSIHUM 3aIllUTa OT OOIIECTBEHHO-OMACHOTO
MOCATATENIbCTBRA.

Tak, Hapumep, u3 npuroopa JlroObunckoro paiionnoro cyga Omckoil obnactu ot 26
aBrycta 2024 r. mo gemy Ne 1-83/2024 crnemyet, 9T0 0OCTOSTEILCTBAMU, CBHUIETEIIBCTBYIOIIMMHU
0 TOM, JIUIIO HE HAXO/ANUJIOCh B COCTOSIHUM HEOOXOAUMON 0OOPOHBI CBUIETENILCTBYET OTCYTCTBHE
KaKoro-JIn0o TocATaTeNbCTBa, TPEOYIomero npuMeHeHus: 00opoHbl. Cyn Takke HCKITIOUMI
HAaXOXJCHWE BHHOBHO JMIA B COCTOSHUU addexTa, OLEHHB COBOKYIHOCTH JJOKA3aTEIbCTB,
CBUJICTEIBCTBYIONIMX O TOM, YTO BHHOBHOE JIMIIO OCO3HAHO COBEPIIAJIO Bce AeicTBus [2].
JlaHHBIH TpUMeEp Tak>Ke MoKa3aTesie ¢ TOUKH 3PEHUs] OTTPaHUUCHUs] YOUNUCTBA, COBEPILIEHHOTO B
COCTOSTHUM aPeKTa, OT MPOCTOro YOUHCTBa.

OpnHako eciiy aHAJIM3UPOBATh KOHKPETHBIE CUTYallMH, TO BECbMa CII0KHO OTIPaHUYHUBAThH
yOMIiCTBO, COBEpIIEHHOE B COCTOSHUHU addeKrTa, KOTOPOE BBI3BAHO HACHIIMEM CO CTOPOHBI
MOTEPIEBIIETro, U YOUICTBO, COBEPIIEHHOE MPHU MPEBBIIIEHUH HEOOXOANMMONH 00OPOHBI C LIETbIO
3aIIUTBI OT MocATrarenbeTBa. MokHO i B paMKax 4. 1 ¢T. 107 YK PO cunrtate npuMeHeHue
HacWiIMs MOTEpHEBIIMM Kak mocsararenbcTBo? [lomaraem, 4To OTBET Ha JaHHBIA BOIPOC
SIBIISIETCS] YTBEpAUTENbHBIM. [Ipu 3TOM, ciemyer oOpatuth BHEMaHue Ha 1. 15 TloctanoBneHus
IInenyma BepxoBHoro Cynma Poccuiickoii ®enepanyy, KOTOpPBIA TIJACUT O TOM, MPHU3HAK
COBEpLICHUSI TMPECTYIJICHUSI B COCTOSHUU BOJIHEHMsA-ad(deKTa He IJIi cocTaBa IMPECTYIUICHUS,
npexycmoTpenHoro cr. 108 YK P® [3]. M3 uero cnemyer, 4To YCTAHOBJIEHUE CaMOTO
apGEeKTUBHOTO COCTOSHUS U YOUNCTBO MOTEPNEBIIET0, KOTOPBIN MPUMEHSIT HACWIINE, SBISIETCS
OCHOBaHUEM /s kBanu¢pukanuu 1o ct. 107 YK PO.

Eme Gonee coXHBIM SBISIETCS TPAKTUKA OTTPAaHUYEHHS B TOM Clly4yae, €Clli BUHOBHOE
JMILIO HAaXOAWJIOCh B COCTOSHUM 3allUTHI OT IIOCSTATENbCTBA, OJHAKO B MPOLECCE 3aIIUThI
nouyBcTBoBajio addextuBHOoe BomHeHHE? [lpym koHkypennmu HOpM cT. 107 m 108 YK PO,
JesIHAE HAJIOKUT KBATM(MUIMPOBATh KaK yOWICTBO, COBEPIICHHOE TMPH IPEBBIIICHUU
HEO0OXOAMMON OOOPOHBI.

Taxke Ha OCHOBaHMM  BBIIIECKA3aHHOIO, BONPOC OTIPAHUYCHUS  yOMIACTBA,
COBEPIIICHHOTO B COCTOSHUHM addekTa, BHI3BAHHOTO HACWIIMEM MOTEPIIEBINETO, M YOUICTBa,
COBEPLICHHOTO NpU IPEBBIICHUM NPEAEIOB HEOOXOAMMOM OOOpPOHBI OT OOIIECTBEHHO-
OIACHOTO TOCSTaTeIbCTBA, MOXKET OBITh JOCTATOYHO CIOXHBIM. OJHaKo cynamu Haubolee
YacToO C IIEbI0 YCTAaHOBJICHUS a((PEKTUBHO COCTOSHUS YYMTBHIBAIOTCS BBIBOJBI SKCIIEPTHOTO
3aKIIIOYEHUS], a TaKKEe OTHOIICHHS BUHOBHOTO U MOTEPIIEBILETO, MPEIIIECTBYIONINE YOUNHCTBA.
Tak, moCTaTOYHO HEOPAMHAPHO CyJA ONKHCAI B MOTHBHPOBOYHOM YacTH OCOOCHHOCTH
apdEeKTUBHOTO BOJHEHUS: «...B MOMEHT a((eKTUBHOro B3phIBA MMIYJIHCUBHO pPEaN30BaIU
apQeKTUBHO OOYCIIOBJICHHYIO IIENb JUKBUIAIMU apPEKTOreHHO HENEPEeHOCHMOM CHUTYaIluH,
CYXCHHEM CO3HAHUS Ha IMCUXOTPaBMHPYIOIIEM OOBEKTE (32 CUeT 3alOJHEHHOCTH CO3HAHUS
MePSKUBAHUSIMY, CBSI3aHHBIMH C TICHXOTPaBMHUPYIOLIEM BO3JCHCTBHEM), ad(HEKTOreHHOM
MoTUBaIMe  co3HaHWs  (MUKBUAALMU  ap@PEeKTOreHHO  HEMEepPeHOCHMOW  CHUTYalluH),
(parMeHTapHOCTBIO BOCIIPUSITHS, JI€30pTaHU3ANEH TICHXHYECKON NIESTENbHOCTH (TIPOSBIITUCE
HECBOICTBEHHBIE €My PaHHEE arpeccuBHbIC (OPMBI TOBEICHHSA)» [4].
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CocraB npectyruieHus, npeaycMoTpenssiid cT. 107 YK P®, cneqyer oTrpaHMYMBaTh OT
cocraBa mpecTyruieHus, npeaycMoTpeHHoro 4. 4 cr. 111 YK P®. Tak, namnpumep, MOXKET
BO3SHUKHYTh CHUTYyallUsl, IpU KOTOPON MOTEPIEBIINN MPUMEHSET HaCWINE K BUHOBHOMY JIMILY,
OJJHAKO B pE3yJbTaT€ OTBETHBIX HEOCTOPOKHBIX JEHCTBUI BHHOBHOI'O HACTYIAeT CMEPThH
norepreniero. Hanpumep, B JOKTpUHE 110 BOIPOCY OTTPaHUYEHUS pacCMaTpHUBAEMbIX COCTaBOB
NPECTYIUIEHUH CI0XKWIACh TOYKA 3PEHUS] O TOM, 4YTO Hajduuyue ap@PeKTUBHOTO COCTOSHUS B
MOMEHT COBEpILEHHUS MPECTYIJICHUS YK€ MPENATCTBYET KBaTU(UKAIMK TI0 MPU3HAKaM COCTaBa
IpecTyIuleHus, npeaycMorpeHHoro 4. 4 cr. 111 YK P®: «B o0bMHON cHUTyalluu JaHHOE
npectymieHre Obuto Ob1 KBau@uIEpoBaHo 1o 4. 4 ¢T. 111 YK P®. Onnako asis nmpecTyrieHus
B ap(EeKTUBHOM  COCTOSIHUM  aHAJOTMYHOTO  COCTaBa  3aKOHOAATEIbCTBOM  HE
npeaycMaTpuBaeTcs. B mpeacTaBieHHONM cUTyalluM MpecTyIieHHe KBaIM(UIMPOBaTh MO 4. 4
ct. 111 YK P® HEeBO3MOXHO, TaK Kak JUIsl MPUYUHEHHS TSHKKOTO Bpela 370pOBbIO B
apPEeKTUBHOM COCTOSIHUM TIPEIYCMOTPEH TPHUBUJIETUPOBAHHBIA COCTaB, MMOJUICKALIHII
IIPUMEHEHHUIO B HEOOXOUMBIX citydasx» [5, c. 55]. Ilpu orpanryeHnn COCTaBOB MPECTYILIEHUH,
npeaycMoTpeHHbIX CT. 107 YK P® u u. 4 ct. 111 YK P®, cynpl Takke YYUTHIBAIOT MOBEJACHUE
BUHOBHOTO JIMIIA, OBIJIO JIU OHO JIE30PUEHTHUPOBAHO B MPOCTPAHCTBE, MMEINU JIM €0 JeHCTBHSA
TOCJIeIOBATENFHBIN U IIeJICHAIIPABJICHHBIN XapakTep.

Takum 00pazoM, MOKHO XapaKTEpU30BaTh, YTO OCOOCHHOCTh YOHICTBA, COBEPIIEHHOTO
B COCTOSIHMU a(eKTa COCTOMT B TOM, YTO OHO TMPOSBISETCS B KaU€CTBE OTBETHOM peakiuu
BUHOBHOTO JIMI[A HA MPOTUBOIIPABHBIE WJIM aMOpPaJbHbIE JEHCTBUS IMOTEPIEBILIETO, KOTOPHIE
MOTJIA B TOM 4YHCJI€ UMETh JJIUTEIbHBIM WM CHUCTEMAaTUYeCKUN XapakTep. Takoe MoBeACHUE
MOTEPIIEBIIET0 BBI3BAIO Y BUHOBHOTO JHIA aQeKT-COCTOSHUE BOJIHEHHUE, MOOYAMBIIEE €To
M30aBUTHCS OT UCTOUHUKA BOJTHEHUSL.
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AHHOTAIUA

B cratee  paccMaTpuBaroTcsi  mpoOsiieMbl  KBaNU(PHUKAIMKA  TPECTYIUICHUH,
MpeIycMOTpeHHbIX  cTath€lt 106 VYromoBHoro komekca Poccuiickoit  denepanumy,
yCTaHABIUBAIOIIEH OTBETCTBEHHOCTh 3a YOHWICTBO MAaTephbl0 HOBOPOKACHHOTO pEeOEHKA.
AHanmu3upyroTcs OOBEKTUBHBIE M CYObEKTHUBHBIE MPHU3HAKU JAHHOTO TPECTYIUICHHUS,
0COOEHHOCTH €T0 OTTPAaHUYEHHSI OT CMEXKHBIX COCTABOB, & TAKXKE CIIOYKHBIE BOMPOCH CYIeOHOM
npakTukd. Oco0oe BHUMaHHWE YIETSIETCS MOTHBAM M TCHXO(PH3HOJIOTHYECKOMY COCTOSHHIO
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MaTepyd B MOMEHT COBEPIICHHUS TPECTYILUICHHS, a TAKKE TPABONPHUMEHHUTEIILHBIM acniekram. B
3aKIIOYCHUE  MPEAJIOKEHbl  BO3MOXHBIE  IYTH  COBEPIICHCTBOBAHHMS  YTOJIOBHOT'O
3aKOHOJATENILCTBA W TPABONPHUMEHHUTEIILHON TPAKTUKU Uil OOECIICUSHHsI CIIPABEIIMBOTO
MOJIX0/1a K KBATM(UKAIIMY TaHHBIX ACSHUN.

KiioueBble cjioBa: YrojioBHOE IIPaBO, HOBOPOXIICHHBIM, MaTh, KBaJH(HUKAIWS,
MICUXOTPaBMUPYIOIIAsl CUTYAIHsI, POJbI, TICHXHUYECKOE PACCTPOIMCTBO, BMEHSEMOCTh, CYOBEKT
MIPECTYIUICHUSI, CYpPOraTHOE MaTEPUHCTBO, YOUHCTBO, pEOCHOK.

Abstract

The article examines the issues of qualification of crimes under Article 106 of the
Criminal Code of the Russian Federation, which establishes liability for the murder of a newborn
child by the mother. The study analyzes the objective and subjective elements of this crime, its
distinction from related offenses, and complex issues in judicial practice. Special attention is
given to the motives and psychophysiological state of the mother at the time of the crime, as well
as law enforcement aspects. The conclusion proposes possible ways to improve criminal
legislation and law enforcement practices to ensure a fair approach to the qualification of such
offenses.

Keywords: criminal law, newborn, mother, qualification, psychotraumatic situation,
childbirth, mental disorder, sanity, subject of the crime, surrogacy, murder, child.

[IpaBo Ka)I0ro 4YenoBeKa Ha JKU3Hb TapaHTUPYETCS U 0OECIeUnBaAEeTCsl TOCYIapCTBOM
HE3aBUCUMO OT JIMYHOCTHBIX OCOOeHHOCTeH. OTHOBPEMEHHO C 3TUM IIEHHOCTh JIMYHOCTH
pebeHka 0cob0 BBIIETSIETCS B POCCHICKOM 3aKOHOAATEIBCTRE.

[TorsiTHE HOBOPOXIEHHOCTH B POCCHICKOM YTOJIOBHOM 3aKOHOJATEILCTBE YETKO HE
obo3Havaetrcs. Takas neuHHIMS HE OTpaKEHA B AKCHEPTHHIX JTOKYMEHTaX, METOAUYECKUX
YKa3aHUX, HA 3TOT CYET HUYEro He roBopuT HaMm U [Inenym BepxoBHoro Cyma P®. B cBsi3u ¢
3TUM MO>KHO BBIJICJIUTH HECKOJIBKO ONPEEIICHUI Meproa HOBOPOKIECHHOCTH:

1. HeonatanbHblil Iepuoa-NEPUO]T dKU3HH HOBOPOKIEHHOTO OT POKICHUA 110 28
CYTOK BKJIFOUUTEIBHO.

2. CyneOHo-MenMIIMHCKHMIA —Tepros. B cyneOHOW MemuIMHEe TEepHOI0M
HOBOPO’KIACHHOCTH CUUTAETCS HEOONBIION MPOMEKYTOK BpeMEHH 1-2 CYTOK.
CumTaercs, 4TO B 3TOT NMEPHO] Y peOCHKA e1lle UMEIOTCS TTPU3HAKH, TIPUCYIIIHE
IoY.

3. [lepros; HOBOPOXKACHHOCTH B TICUXOJOTWU. [ICHXONIOrHM BBIIENSIIOT CaMbld
OOJIBIION TIEPUOJT HOBOPOXKIEHHOCTH-OT 4-X-6-TW HEJeNnb BIUIOTH 10 2-X
MECSLEB

«Her enuHOro moaxoaa v MpU OTBETE HA BONPOC O HOBOPOXKIECHHOCTH MJIAJICHLIA U Y
MPAKTUKYIOIMUX CyAeOHO-MEAUIIMHCKUX JKcrepToB. Tak, B omHuX cyObekTax Poccuiickoi
@denepali IpU SKCHEPTU3E TpyHa MIIAJCHIIA MEPUOJ HOBOPOXKACHHOCTH OMPEIEISIOT Kak
OJTHU CYTKH, B IpyTux — 1-2 CyT., a B psiJie peTHOHOB — 28 CYT.».

JIMCKYyCCHOHHBIM B HayKe YrOJIOBHOTO TpaBa SBISETCS BOMPOCHI O MOMEHTE Hauajia
KU3HU.

B HacTosiiee BpeMsi rocnioficTByomiel B Poccun cpenu 1oprucToB M METUKOB SIBIISIETCS
TOYKAa 3PEHHUS, COMIACHO KOTOPOW HAayaJbHBIM MOMEHTOM CaMoOro Ipolecca poJioB,
JOCTaTOYHBIM JUIsi KOHCTATalliM Havajla XU3HU peOCHKa, CIEAYyeT CUUTATh IPOpEe3bIBAHUE
TOJIOBKHM MJIA/ICHIIA, BBIXOSAILErO U3 OPraHu3Ma MaTepHu.

OObeKkTHBHAs CTOpOHA MpECTyIJIEHHs, mpeaycMoTpeHHoro cr. 106 YK PO,
MpeaycMaTpUBaeT MPUUNHEHNE CMEPTH HOBOPOXKIICHHOMY PeOCHKY B 4 ciTydasx:

o BO BpEMSI POJIOB,;

o cpa3zy mociie pojaoB (B TeueHue 24 4acoB ¢ MOMEHTA W3THAHMsS IUIOAA U3
yTpoOBI MaTepn);
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° B YCITOBUSIX MICUXOTPaBMUPYIOTIEH CUTYaITun (pu CTEYECHUN
HEOJIArONpUsATHBIX JKU3HEHHBIX 00CTOSTEIIBCTB);
° B COCTOSIHUU MCUXUYECKOTI0 pacCCTPOMCTBA, HE UCKIIIOYAIOLIETO BMEHSIEMOCTH

(cT. 22 YK POD) [1].

[To yka3zaHHBIM NpUYMHAM COCTAaB MPECTYIUIEHUS, IIpeaycMoTpeHHoro cT. 106 YK PO
SIBJISIETCS. MIPUBUIETMPOBAHHBIM, T. K. 0CO00€ COCTOSHHE >KCHIIUHBI MOCJIE POAOB CUMTACTCS
CMATYAIOIINM 00CTOSTETTHCTBOM.

CybObexT npectyruieHus, npeaycMorpeHHoro cr. 106 YK P®, cneuuanbHblii — MaTh
HOBOPO>KJIEHHOIO peOEHKa, JTOCTUIIIasi K MOMEHTY COBEpILEHHs npecTyruieHus 16-tu netr. B
Ka4yeCTBE CIEIMATbHOIO MPU3HAKA BBICTYHAaeT (PAKT TOro, 4TO CYOBEKTOM MOIKET SIBIATHCS
TOJIBKO JKEHINMHA, KOTOpasl BhIHOCWJIA W poauia pedeHka. Eciu pedb uaer o cypporatHom
MaTEepPUHCTBE, HY)KHO CKa3aTh O TOM, YTO CYOBEKTOM MPECTYIUIEHUS OyAeT UCKIIOUYUTETHHO
YKEHIIMHA, BbIHOCHUBIIAs pedeHka. [IpuemHas Mate He MOXeET ABIAThCS cyObekTOM cT. 106 YK
PO, Tak kak cocTaB MpecTyIUICHUS MPUBWICTUPOBAHHBIN (TpUEMHAsi MaTh HE HCIBITHIBAET
MOCJIEPOAOBOE COCTOSIHUE, KOTOPOE SIBIISETCSl CMSATYAlOIUMM COCTOSIHUEM), COOTBETCTBEHHO
youiictBo pebeHka s Hee Oyaer kBamuduuupoBaThes mo m. "B" 4. 2 cr. 105 YK PO
«YOUICTBO MAaJOJIETHET0 WM WHOTO JIMIIA, 3aBEAOMOIrO JUIs BHMHOBHOIO HAXOJAILIErocs B
0€CrIOMOIIHOM COCTOSTHUI.

B nurepatype IUCKYCCHOHHBIM SIBJISIETCS BOIPOC O KBAIM(UKALMK 10 JTAHHOM CTaThe,
€CcIIM MaTb, YOMBIIIas HOBOPOXJIEHHOIO pebeHka, Jocturiaa 14-tu, HO He gocturia 16-tu ner.
3aKoHOAATENb HE MPelyCMaTpUBAaeT CHU)KEHHOI'O BO3pacTa YrojJOBHOW OTBETCTBEHHOCTH B CT.
106 YK P® u ccbutaercst Ha TO, 4TO IOJIOBasi cBOOOJA MO YTOJIOBHOMY 3aKOHOAATEIbCTBY
HacTymnaeT Juib ¢ 16-tu net. CyniecTByeT HECKOJIBKO TOUEK 3PEHUs [0 ITOMY IIOBOJLY:

o IIpn3Hanue KeHIMHBI, He JocTUrIIel 16-TH JieT, sIBJIsieTCSl OCHOBaHHEM
JJISI TOTO, YTOObI He NMpHUBJEKATh e€é K orBeTcTBeHHOCTH. O. [loroaun
HOJIATaeT, YTO, €CIM YOMHCTBO COOCTBEHHOTO peOEHKa COBEPIIEHO JIEBOYKOM
B Bo3pacte 14-15 gjer, mpuBiekaTh €€ K YrOJOBHOM OTBETCTBEHHOCTHU
ocHoBaHMII HeT. (CBOe MHEHHE aBTOp AapryMEHTUPYET IPHUHLUIIOM
KOHKYPEHIIUH O0IleH U CHelHalbHON HOPM, IIPU KOTOPOM MPUOPUTET BCET/a
OTJAaeTCs CHEIUAbHOM HOpME Kak Oosiee AeTaau3upoBaHHou [3].

° KBamuduuupoBars conesiHHoe cjeayer mo m. «B» 4.2 cr. 105 YK P®.
Bropoii moaxon Kk pemeHuro Bompoca 00 OLEHKE BO3PACTHBIX KPHUTEPUEB
JAQHHOTO TIPECTYIUICHWs HE IOIMY4YWI IIMPOKOro pacmpocrpaHeHus. E. b.
Kypry3kuna mpenjaraeT jaBa BO3MOXKHBIX BapuaHTa: Jubo BHecTH B YK
HOpPMY, YCTaHaBJIMBAIOIIYI0 OTBETCTBEHHOCTh Mo cTarbe 106 YK PD musa
JKEHIIMH, JocTurmux 14 jer, mau0o0 BOBce HCKIIOUNTh uH3 YK
NPUBWICTHUPOBAHHBIA  COCTAaB  yOWIiCTBa  MaTepbhl0  HOBOPOXIEHHOTO,
NpUMEHsIsl K JKeHIMHaM ¢ 14-netHero Bo3pacta moyiokeHust ctatel 105 YK
PO [5].

o CHukeHHe BO3pacTa YroJIOBHOW OTBETCTBEHHOCTH 10 14-TM Jer 3a
npecryivienue, npeaxycmorpernsoe cr. 106 YK P®. Tpetes nmo3uius Hanuia
ONpeleNnEHHY0 MOAJNEPKKY cpeau cnemmanuctoB. Tak, A.JIL. Kapacosa
BBICKA3bIBAET MHEHHE O HEOOXOAMMOCTHM YCTAaHOBUTH  YTOJIOBHYIO
OTBETCTBEHHOCTb 33 YOUHCTBO MaTephl0 HOBOPOXKIEHHOIO peOEHKaA, HAUMHASL
¢ 14-netnero Bo3pacra. B 060cHOBaHME CBOECH TTO3UIIMK aBTOP YKa3bIBAET, UTO
MOJAPOCTOK B 3TOM BO3pacTeé YK€ CHOCOOEH TMOHUMAaTh XapakTep u
HOCJIEACTBUS KaK YOUHCTBA B LIEJIOM, TaK U IETOYOUICTBA B YaCTHOCTH.

Keamupukanms mo cr. 106 YK P® Bo3MokHA TOJNBKO B ciydae YOHICTBa
HOBOPOXKIEHHOro pebeHka. Ecim peOeHOK COrllacHO KpUTEpHUsIM MeAuaTpuH, He SBISETCS
HOBOPOX/ICHHBIM (CTaplile OJHOTO Mecslla ¢ MOMEHTa M3rHAHMS IUI0JIAa U3 YTPOObI MaTtepu), TO
JesTHUE KBATU(UITUPYETCs 110 I1. «B» 4. 2 cT. 105 YK PO.
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Pasrpannyenrie cocTaBoB MPECTYIUICHUH, NTPeaycMOTpeHHbIX cTathsiMu 105 u 106 YK
P®, ocymecTBiseTcs ¢ y4éToM 0COOEHHOCTEH 00BEKTa, CyObeKkTa M 0OBEKTUBHOM CTOPOHBL. B
Cllydae OTCYTCTBHUSI CMSATYAIOIIUX OOCTOSITENILCTB, YKa3zaHHBIX B cTathe 106 YK PD (B
YaCTHOCTH, OCOOOr0 MCHXO(HU3HOJIOTHYECKOT0 COCTOSIHUS MaTepH, BBI3BAHHOTO pPOJIAMH),
yOUHCTBO MaTepbi0 HOBOPOXKIEHHOTO MOJIJIEKUT KBATU(PUKALIUY TI0 IIYHKTY «B)» YaCTH 2 CTaTbU
105 YK P® kak yb6uiictBo ManonetrHero. Ecim peub uaér o6 yOuMiicTBE HOBOPOXKIEHHBIX
OJIM3HEIIOB M WMEIOTCS OOCTOSITENLCTBA, MpeaycMoTpeHHble cTaThéin 106 YK P®, nesnwue
KBIM(HULIIPYETCS IO 3TOM CTaThe.

CocraBbl npecTymieHui, npeaycmorpeHnbie cratbsimMu 106 u 107 YK PO, otnnuarotes
0 XapaKTepy MUCTOYHMKA, BHI3BABIIETO NICUXOTPABMUPYIOIIYIO CUTYyallUI0. Y OUNHCTBO peOEHKa,
JIOCTUTIIIETO BO3pacTa Oojee YeThIpEX HeAelb, COBEPHIEHHOE B cocTosHMU addekra,
kBamunupyercst o cratbe 107 YK P® Tompko B TOM citydae, eciu ad(eKT BO3HHK B
pe3yibTaTe MPOTUBONPABHOIO MO0 aMOPAJILHOTO MIOBEICHUS CaMOro peOEHKa.

KiroueBbiM mpr3HakoMm pasrpanuuenus crareii 106 u 109 YK PO Beictymaer ¢opma
BUHBL. Jlng mpaBuibHOM — KBanM(UKAMKM ~ HEOOXOAMMO BHHUMATEIbHO  HCCJIEIOBATh
CYOBEKTUBHYIO CTOPOHY COBEPIIEHHOTO JICSHUSL.

B 3akmroueHue, cumTar0 pa3yMHBIM PAacCMOTPETh BOINPOC O CHHXKEHHU BO3pacTa
yrojioBHO otrBeTcTBeHHOCTH 1O cT. 106 YK P® 1o 14-tm ner u3—3a BO3pacTarolIero
KOJIMYECTBA JEBOYEK, DPOXKAIOIIMX HEXKEJIAHHbIX JAeTeil B Bo3pacte OT 14-tu go 16-TH.
ApryMeHTHupyeTcs 3TO IIMPOKOW paclpOCTPAaHEHHOCTHIO MMOJOOHBIX MPECTYIUICHUH Cpeau
NoApPOCTKOB 14-15 neT, KOTOpbIe B 3TOM BO3pacTe CHOCOOHBI OCO3HABATH MPOTUBOIPABHOCTh U
OOIIIECTBEHHYIO OMAaCHOCTh YOUICTBa HOBOPOK/IEHHBIX.

***k
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AHHOTALIUSA

Crathsi MOCBSAIIEHA PACCMOTPEHUIO METOAMKHA M TAKTUKH MPOKYPOPCKOrO Haa30pa 3a
COOJIFO/ICHHEM 3aKOHOB IPH UCIIOJHEHUH HAKa3aHWid, HE CBSI3aHHBIX C JIMIICHUEM CBOOOMBL B
paMKax HACTOSIIECH CTaTbU MPOAHATU3HUPOBAHO COJEPIKAHME OCHOBHBIX MPHUEMOB U CIIOCOOOB
OCYIIIECTBIICHUSI TPOKYPOPCKOTO HAaJa30pa IPH HWCIOJHCHWW HaKa3aHWid, HE CBS3aHHBIX C
nuieHueM cBoooel. [1o pesynmpraTaM pacCMOTPEHUS 3asBICHHOW MPOOJIEMBI C/IEaH BBIBOA O
TOM, YTO METOJHMKA OCYILIECTBICHHS MPOKYPOPCKOIO Haa30pa BKIIIOYACT B ceOs IMEPEUCHb
JCHCTBUH, OCYIIECTBIICHUE KOTOPBIX JO/DKHO oO0ecrednBaTh SPPEKTHBHOCTh HAI30PHON
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nesTenbHOCTH. TakTHKa MPOKYPOPCKOrO Haji30pa BhIPaXKaeTcsl B MPHUMEHEHHH KOHKPETHBIX
MPUEMOB U CIOCOOOB, oOecreunBarommXx Hanbonee 3(h(HEeKTUBHOE pEIICHHE MOCTABICHHBIX
3a1a4. MeToMKa U TaKTHUKA TIO3BOJIIIOT PeajlbHO OPTraHW30BaTh OCYIIECTBICHHE MPOKYPOPaMH
HaJ30pa B MpeeNax MpeaMeTa UX JesITeIbHOCTH.

KnroueBble cj0Ba: TaKTUKa MPOKYPOPCKOTO HAI30pa, METOJHMKA IMPOKYPOPCKOTo
HaJ30pa, MPOKYPOPCKUH Haa30p, MCIOJHEHHE HAaKa3aHWH, HE CBS3aHHBIX C HM3OJSIMEH OT
001IIecTBa, TMPEIMET MPOKYPOPCKOrO Haa30pa, MCIOIHEHHE 3aKOHOB, COOJNIOJCHHE 3aKOHOB,
UCIIOJTHEHUE HaKa3aHHIA.

Abstract

The article is devoted to the methods and tactics of prosecutorial supervision of
compliance with laws in the execution of non-custodial sentences. Within the framework of this
article, the content of the main techniques and methods of prosecutorial supervision in the
execution of non-custodial sentences is analyzed. Based on the results of the review of the stated
problem, it was concluded that the methodology of prosecutorial supervision includes a list of
actions, the implementation of which should ensure the effectiveness of supervisory activities.
The tactics of prosecutorial supervision are expressed in the application of specific techniques
and methods that ensure the most effective solution of the tasks set. The methodology and tactics
make it possible to effectively organize the supervision of prosecutors within the scope of their
activities.

Keywords: tactics of prosecutorial supervision, methods of prosecutorial supervision,
prosecutorial supervision, execution of punishments not related to isolation from society, subject
of prosecutorial supervision, enforcement of laws, observance of laws, execution of
punishments.

OOBEKTUBHON TPEANOChUIKOW 1711 (DOpMHUPOBaHUsI TMPOKYPOPCKOTO Haa3opa 3a
COOJIIOJICHHEM 3aKOHOB TPW UCTIONHEHHM HAKa3aHWM, HE CBSI3aHHBIX C JIMIICHUEM CBOOOJbI,
SIBIIIETCS  HEOOXOAMMOCTh OOECIEUYeHHUs] TMpaB U CBOOOJ OCYXKICHHBIX, WX COOJIOICHUE
aIMUHHUCTPALMSAMH U yUPEXKICHHUSIMHU, HCIONHIIONIMMU HaKa3aHue. AIMHUHUCTPATUBHAS
3aBUCHUMOCTb JIMIl, OTOBIBAIOLIMX HakKa3aHHE, HE CBA3aHHOE C JIMIIEHWEM CBOOOJIBI, OT
aJIMUHHCTPALIMIl OPraHOB M YUPEKICHUM, UCIIONHSIONIMX HaKa3aHUE, HEPEAKO MPUBOIUT K
VIIEMJIEHUIO TIpaB M 3aKOHHBIX HMHTEPECOB OCYXKACHHBIX. B KOHCTHUTYLIMOHHON mapaaurme
npaBa ¥ CBOOOJIbI JINUHOCTHU SIBJISIFOTCS BBICHIEH LIEHHOCTHIO, OHM HE MOJUICKAT YMAJICHHIO WIIH
YILEMJIEHUIO, €CIIH JIMLO OCYKIEHO 3a coBepuieHne npectymienus. [Ipokyparypa Poccuiickoi
denepauyy Kak ocoOBbIl MPaBOOXPAHUTENbHBIM OpraH IMpHU3HaHAa O0ECIeYUTh 3aKOHHOCTh U
COOJIIO/ICHHE TIPAaB U CBOOO/I IMYHOCTU MPU MCIIOTHEHU I HaKa3aHUM.

AKTyanbHOCTb PAacCMOTPEHHMsT METOJMKM M TaKTUKU IIPOKYPOPCKOrO Haja3opa 3a
COOJIIOJICHHEM 3aKOHOB NPU HUCIIOJIHEHUM HAKa3aHUM, HE CBS3aHHBIX C JIMIIEHUEM CBOOObI,
o0ycrnoBieHa cyaboil M3y4E€HHOCTBIO 3asBIEHHOM MpOOJIeMbl B COBPEMEHHOM HOPUAMYECKON
noktpuHe. (OCHOBHOE BHHMMAaHHUE IPaBOBEAAMHU  YIENSAETCS  COJEP’KaHHI0  OTAEIbHBIX
HAaIpaBJIeHUH MPOKYPOPCKOrO HA/A30pa Kak KIHOUEBOW (DYHKUMH POCCHHUCKOW IMPOKYpaTypBhI,
OJTHaKO 0€3 BHUMaHHs OCTAIOTCSI BOIPOCHI O COJCPKaHUU METOJUKHU U TAKTHUKHU OCYIIIECTBICHUS
IIPOKYPOPCKOI0 HaJ30pa M0 OCHOBHBIM HalPaBJICHUAM JiesTeIbHOCTH. Kakue 3a1aun o3BoJsieT
pELIUTh HCCIIeIOBaHHEe METOAMKM U TAaKTUKH MpoKypopckoro Hamzopa? Ilpexne Bcero,
3HA4YE€HUE PACcCMATPUBAEMBIX BOIIPOCOB COCTOUT B TOM, YTO MX HAYYHOE OCBSIIEHUE MO3BOJIAET
OTBETHUTH Ha BOIPOCHI O TOM, KaK B IPAKTUYECKOI IeSTETLHOCTH OPraHU3yeTCs OCYIIECTBICHUE
MPOKYPOPCKOI'0 Ha/130pa 3a COOIIOZICHUEM 3aKOHOB MPU MCIIOHEHUM HAaKa3aHUM, HE CBA3aHHBIX
C JIUIIIEHUEM CBOOO/IBI, C IIEJIbI0 er0 HanboJee 3(h(HEKTUBHON pean3alvu.

[TpaBOBBIM OCHOBaHHMEM OCYIIECTBICHUS MPOKYPOPCKOTO HAA30pa 3a COOJIOACHHEM
3aKOHOB TpU MHCIOJTHEHUU HaKa3aHWil, HE CBSI3aHHBIX C JIMIIECHHEM CBOOOJBI, SIBISETCS
noJyioskeHue cr. 32 denepanbHoro 3akoHa ot 17 sHBaps 1992 r. Ne 2202-1 «O mpokypartype
Poccuiickoit @enepanumy, UCXO/Is U3 KOTOPOU CIIEyeT, YTO HA30p 32 MCIIOJHEHHUEM 3aKOHOB,
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HE CBSI3aHHBIX C JIMIIEHUEM CBOOO/IbI, SABJISIETCS YaCThIO MPEAMETa M0 HA/[30py 3a UCIIOIHEHUEM
3aKOHOB aJMUHHMCTPALMSIMM U YUYPEKICHHUSAMH, HCIHOJHAIOLMMU HakazaHue. [Ipu sToM
paMOUHBIA 3aKOH MOBEPXHOCTHO OIpENeNseT JHIIb COJEpXKaHUEe IMpeaMeTa Haj3opa, HO He
KOHKPETH3UpYET  BOIPOCHl ~ OpraHu3alMd  NPOKYPOPCKOTO  HaJa30pa,  SBIISIOLIMECS
MPUHIUIHAAIBHO Ba)KHBIMU Uil oOecnieueHHs 3()()EKTUBHOCTH HAI30pHOM JESTEIbHOCTH U
€/IMHCTBA IIPAKTUKHU OCYIIECTBIIEHUSI IPOKYPOPCKOr0 Ha30pa.

B nesrenbHOCTH MPOKYPOPOB, OCYIIECTBIISIOINX HAI30p 32 COONIO/IEHHEM 3aKOHOB IIPU
WCTIOJTHEHUH HaKa3aHUH, HE CBSI3aHHBIX C JIMIIEHUEM CBOOOJIBI, BaYKHOE MPABONPUMEHUTEIHHOE
3HAYe€HUE HMMEIOT BEJJOMCTBEHHbIE HOPMATHBHBIE IPABOBbIE aKThl, M3/1aBaecMble | eHepaabHOMI
npokyparypoil Poccuiickoit @enepammu. Tak, [Ipuka3s 'ennpokypatyps! Poccun ot 16.01.2014
No 6 «O06 opranuzanuu HaJI30pa 3a MCIIOJIHEHHEM 3aKOHOB aJIMUHUCTPALIUSAMU YUPESKICHUNA W
OpraHOB, UCIIOJHSIOIIMX YrOJIOBHBIE HAKa3aHMs, CJIEACTBEHHBIX U30JSITOPOB IPU COJACPHKAHUU
MOJl CTpakel MOJ03pEBAEMbIX U OOBHHSAEMBIX B COBEPILCHHM MPECTYIUICHUN) OTpa)kaeT
TAKTUUECKUE M METOJNYECKHE OCOOEHHOCTH OCYIIECTBICHUS IPOKYpPOPCKOrO Haja3opa 3a
UCTIOJIHEHHEM HaKa3aHUH, HE CBA3aHHBIX C JIUIIIEHUEM CBOOO/IBL.

B cdepe ocymiecTBieHus NPOKYpOPCKOIO HAl30pa «TAKTUKa» WU «METOJUKA» —
B3aMMOCBSI3aHHBIC MOHATHS, TAKTUKA CYIIECTBEHHO OTIIMYAETCS OT METOAMKH M, SBISETCS, 10
CYTH cBOe€i, 6a30BOil OCHOBOW i ee pa3paborku. MHpMu croBamu, pa3paboTka Hambosee
JIEUCTBEHHBIX CIIOCOOOB B KOHKPETHBIX HAJI30PHBIX CUTYAIMSAX MMOCPEACTBOM TAaKTHUKH CITYKUT B
JabHEWIIEM OCHOBOM ISl COCTABJICHUS ONPEAETICHHOM METOMUKU (WM METOAMYECKUX
PEKOMEH/IAIHiA) IPOBEICHUS! IPOBEPKID?.

TakTyeckue UM METOJMYECKHE TPHEMbl M CHOCOOBI,  MPETyCMOTPEHHBIE
KOMMeHTUpyeMbIM  [Ipuka3om, mpu3HaHbl O0ECHEYMTh OPraHM3alMI0  OCYIECTBICHMS
3G GEKTUBHOTO MPOKYPOPCKOTO HAJ30pa, COCTOSILIET0 B CBOEBPEMEHHOM MpeAyHpekIeHHUH,
BBIABJICHUM M IIPECEYEHUM HAPYIIECHUs 3aKOHOB B YUPEXKIEHHMSIX U OpraHax YroJOBHO-
UCTIOJIHUTEIbHON CUCTEMBI, UCTIONHSIOIINX YTOJOBHbIE HAKA3aHMUSI.

Tak, BaXXHBIM IIPAaBUJIOM OCYLIECTBJIEHUS MPOKYPOPCKOTO HAA30pa 3a HCIOJHEHHEM
HaKa3aHWW, HE CBS3aHHBIX C JIMILIEHHUEM CBOOObI, SIBIISIETCS OCYILIECTBIEHHE MPOKYpPOpaMu
oIpoca Jiuil, OTOBIBAIOIIMX HaKa3aHUe. B X0/1e TMYHBIX MPUEMOB POKYPOP MOKET OIPaIINBaTh
OCY>KICHHBIX Ha MPEeIMET COOIIOIEHHSI €To MPaB U 3aKOHHBIX MHTEPECOB, MOPSI/IKA NCIIOTHEHUS
HaKa3aHWs, HE CBS3aHHOTO C JIMILIEHUEM CBOOOJBL. Ba)kKHBIM TaKTHUYECKHUM CIIOCOOOB SIBIISIETCS
MIPOBEJICHUE NpPHEMa OCY)KJIEHHOTO K HaKa3aHUIO, HE CBA3aHHOMY C JIMIIEHHEM CBOOObI, B
OTCYTCTBHME MpEACTABUTENICH aJMUHUCTpPALMM OpraHa, HCIOJHAIOLIEr0 HakazaHue. Ormpoc
OCY)KJIEHHOTO B OTCYTCTBHE paOOTHHUKOB YTrOJOBHO-HCIIOJHUTEIBHON CHCTEMBI MO3BOJIUT
UCKJIIOUUTH NICUXOJIOIMYECKOE JTaBIEHUE HA OCYXJIEHHOI'0, YTO 00ECHEUUT MOSyYEHUE OT HEro
MpaBANBBIX CBEICHUM.

Ilpu ocymecTBIeHNN NPOKYPOPCKOTO HAA30pa 3a MCIOJHEHHEM HAKa3aHWM, He
CBSI3aHHBIX C JIMIICHHUEM CBOOOBI, TIPOKypopaM Takxke B cooTBeTcTBHE ¢ M. 1.7 Ilpumkaza
HEOOXOMMO OCYIIECTBIATh CHCTEMATW4YECKU Haa30p 3a aKkTaMH, W31aBacMbIMU OpraHaMH
YrOJIOBHO-UCTIOTHUTENILHOW CHCTEMBbI, TOCBSIIEHHbIE MOPSAKY OTObIBAaHMS Haka3zaHHs, Ha
npeMEeT WX 3aKOHHOCTH. B ciiydae OOHapyKeHHs HapyIICHHH TaKTHYECKUM IPUEMOM,
obecrieunBaronM S()HEKTUBHOCTH Haa30pa, SIBISETCS MPUHATHE TPOTECTa KaK aKTa
IIPOKYPOPCKOT0 pearupoBaHHsl.

Cormacio n. 1.12 Ilpukaza MeTtoauka OCYIIECTBJICHHSI MPOKYPOPCKOTO HaJa3opa 3a
WCTIOJTHEHNEM HaKazaHHi, HE CBA3aHHBIX C M30JISIIMEH OT 00IIeCTBa, MpeAroiaracT IpoBeICHIE
HE pexe, 4yeM | pa3 B KBapTaj COOMIOACHUS MOPSIIKA MOCTAHOBKY Ha yYeT JIMII, OCY>KJCHHBIX 32
COBEpILICHUE MPECTYIUICHUs, HAMPABICHUS K MECTY OTOBITUSI HaKa3aHHs, COOMIONCHUAMH MU
MIPaBUJI IOBECHUSI.

Taxke oOpamaer Ha ceOs BHMMaHue moJjokeHne a063. 3 m. 12 Ilpukasa, cormacHo
KOTOPOMY MPOKYpOpaMm HaJJIeKUT «Jl0OMBAaThCS OT COOTBETCTBYIOIIMX OPTaHOB MPUHATHUS MEp
K TOBBIIICHUIO J(PQPEKTHBHOCTH YroOJOBHBIX HaKa3aHWH...». OIHAKO paccMaTpUBACMBIN
TAKTUUECKU TMPHUEM TMPENCTABISAETCS HEIOCTATOUHO I(PPEKTHBHBIM, TMOCKOJIBKY OTCYTCTBYIOT
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KOHKPETHbIC YKa3aHHs Ha IPUEMbl U CHOCOOBI, IOCPEICTBOM OCYLIECTBICHUS KOTOPBIX
MIPOKYPOP MOXKET HOOUThCS OT OPraHOB YrOJOBHO-UCIIOJHUTEIBHON CHCTEMBI IOBBIIICHUSI
3(h(HEKTUBHOCTH UCTIOTHEHUS HAKAa3aHWS.

Kpome TOro, Meroamka MpOKypOPCKOTO Haa30pa 3a HCIOJIHEHHWEM HaKa3aHWd, He
CBSI3aHHBIX C M3OJIIMEH OT OOIIEeCTBa, MPEAIoIaraeT pacCCMOTPEHUE OOpAIICHNI OCYXIEHHBIX
mil. KOHKpeTHBIM TaKTUYECKUM TIPUEMOM SIBIISIETCS PACCMOTPEHUE MOCTYIUBIIEro 00paleHus
C y4acTHEM CaMOrO OCYXKIEHHOTO-3asBUTENS C IPEJOCTABICHHEM €My BO3MOXKHOCTH J1aTh
OOBSICHEHHS TI0 CYIIECTBY OOpallleHUsl, O3HAKOMJICHHS C JIOKyMEHTaMHM W MaTepuajamMH B
npezenax T0BOAOB OOpaIleHus..

B cnydae BelsBiIeHUsS (haKTHUSCKUX HApPYIICHHH, MPOKYPOpPaM HAJICKUT NMPUHUMATH
MEphl, HalpaBlIeHHble HA YCTpaHEHHWE IIOCJIEICTBUN HApYIIEHUH M BOCCTAHOBJICHHUS IpaB
OCYKICHHBIX K HaKa3aHHIO, HE CBA3aHHOMY C M30JIALIMEHN OT O0IIecTBa.

Takum 00pa3oM, OpraHW3aIUK HaJI30pa 332 MCIOJTHCHUU €M 3aKOHOB IPH HMCIIOJHCHUU
HaKa3aHWW, HE CBS3aHHBIX C JIMIIEHHEM CBOOOJBI, BKIIOYAET B ceOS METOAUKY M TAKTHUKY
OCYILIECTBIICHUSI HAI30pPa, MOJI KOTOPBHIMHU CIIEAYeT TOHUMATh HOPMATHBHO MPETYCMOTPEHHBIE
KOHKPETHBIC TpaBWja, TPUEMBI W  CIIOCOOBI, HANpaBlICHHBIC HAa CBOEBPEMEHHOE
MpeaynpexIeHe, BbIABICHHE U MPEeCceUeHNe HapYIIEHUH 3aKOHOB B YUPEXKICHHUAX M OpraHax
YTOJIOBHO-UCTIOJTHUTEIIFHON CHCTEMBI, UCTIOJHSIONINX yrOJOBHBIC HAaKa3aHUs, HE CBS3aHHBIC C
M30JISIMeN oT o01ecTBa. MeTouka oCyiecTBICHUS MPOKYPOPCKOro HAA30pa BKIIIOYAET B ce0st
nepeveHb JEeMCTBUM, OCYIIECTBICHHE KOTOPBIX JODKHO obecrieunBath 3(PPeKTHBHOCTH
HA/I30PHOW JICSITENBHOCTH. TakTUKa TPOKYPOPCKOTO HAI30pa BBIPAKAETCS B MPUMEHEHUU
KOHKPETHBIX TPUEMOB M CHOCOOOB, obOecreuynBarommx HanOosee 3(P(EKTUBHOE peIIeHue
MOCTABIICHHBIX 3371a4. MeTOoMKa U TAKTHKA MO3BOJISIFOT pealibHO OPraHU30BaTh OCYIIIECTBICHUE
MPOKYpOpaMH Ha/130pa B MpeJieNiax MpeIMeTa uX A TeIbHOCTH.

* k%

1 OenepansHbli 3akoH 0T 17 stHBapsa 1992 1. Ne 2202-1 «O mpoxypatype Poccriickoit @enepanum» (pen. ot
03.02.2025) // Bemomoctu Chbe3na HapoaHbIx AenyratoB Poccuiickoit ®eneparmu u BepxoBroro Coera
Poccwmiickoit @eneparm. 1992. Ne 8. Crt. 366.

2. [pukas I'eanpokyparypsl Poccun ot 16.01.2014 Ne 6 «O06 oprann3aniy Haa30pa 3a UCIOJHEHHEM 3aKOHOB
aJMUHUCTPAlMSIMU  YIPEKIOCHUH U OPraHOB, HCIONHAIONMX YrOJIOBHBIC HAKa3aHHsA, CICICTBEHHBIX
H30JIATOPOB TIPH COZICPKaHMM TI0JT CTpaXkell 0J03peBacMbIX M OOBHHSIEMBIX B COBEPIICHUN IPECTYIUICHUID
// CIIC KoucymnwsrantlIntoc (nata obpartenwst: 15.03.2025).

3. MaxpstHoBa P.M. COOTHOIIIEHN TIOHATHI «TaKTHKa» M «METOIMKa» B TPOKYpOpckoM Hamzope // BoeHHOE
mpaso. 2021. Ne 6 (70). C. 203-206.

Bbopuenko ILA., Jlememosa C.C.
3eMelIbHOE IPABO B CHCTEME POCCUIICKOr0 MpaBa

Bencopoockuii cocyoapcmeenHulli HAYUOHANBHBIU UCCIE008AMENLCKULL YHUBEPCUMEM
(Poccus, Bereopoo)
doi: 10.18411/trnio-04-2025-88

Hayunwiti pyxosooumens: Mumsaxuna H.M.

AHHOTALUSA

B crathe paccMoTpeHa mpoOieMa 0 MecTe 3eMeNbHOTO MpaBa B CUCTEME POCCHUICKOTO
npaBa, i1 4ero aBTOPOM CTAThbH MPOAHAIM3WPOBAHBI TPU3HAKH, CBHIETEIBCTBYIOLIUE O
CaMOCTOSITENIBHOCTH  OTPACiId 3€MENBHOIO IIpaBa, a TaKXKe apryMEHTUPOBAHO OTIUYHE
3€MEJIBHOTO TIPaBa OT TPaXKAAHCKOr0, SKOJIOTHYECKOT0, JIECHOTO OTPaCIIe mpasa.

KuroueBble ci10Ba: 3eMeNnbHOE IMPaBO, OTpaciib MpaBa, CUCTEMA IpPaBa, IPaKIAHCKOE
MpaBo, IKOJIOTUYECKOE MPaBo.
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Abstract

The article considers the problem of the place of land law in the system of Russian law,
for which the author analyzes the signs indicating the independence of the branch of land law, as
well as the difference between land law and civil, environmental, and forestry branches of law.

Keywords: land law, branch of law, legal system, civil law, environmental law.

Poccuiickas mnpaBoBas CHUCTEMa YHUKAJIbHA C TOYKM 3pEHUS HaJIW4uud B HeEH
MHOrooOpaszusi ~ oTpacied, OTIMYAIOMIUXCS MEXKIy COO0OM  IMpeaMeTOM  IPaBOBOTO
peryaupoBanusi. C apyroil CTOpOHBI, OTHOCHTENBHAS CAMOCTOSITENIBHOCTE U 000COOJIEHHOCTh
OTpaciell POCCHICKOrO TMpaBa, B OCHOBE KOTOPBIX JI€KAT OOIIECTBEHHBIC OTHOIICHUS,
perynupyeMble KakI0H OTpaciibio, HE TOBOPUT O MOJHON M30JMPOBAHHOCTU OTPACiEil Ipyr OT
npyra. BelieckazanHoe npeornpeenseT Heo0X0AUMOCTh YCHEHHSI MECTa 3€MEJIbHOTO TpaBa B
CUCTEME POCCHICKOrO IpaBa, JJii 4Yero CJleayeT paccMOTpeTbh Kak IpHU3HAKW,
CBHJIETEIILCTBYIOIINE O CAMOCTOSITEIbHOCTU JAHHOW OTPACiM, TaK U MPU3HAKHU, YKa3bIBAIOILUE
Ha B3aUMOCBSI3b C JIPYTUMHM OTpacisiMH IIpaBa, 4YTO B KOHEYHOM HTOre IO3BOJIUT
MIPOJIEMOHCTPUPOBATH, KAKOE UMEHHO IOJIOKEHHUE OTBEIEHO 3€MEJIbHOMY IIPaBe B POCCUNCKOMN
cUCTEME IIPaBa.

[IpoOnema 0OOCHOBaHMS MOJOXKEHUS TOM WIM MHOM OTpaciud POCCHICKOro IpaBa B
CHCTEME IIpaBa 3a4yacTyl0 OOYCIIOBJICHA IIEPECEYEHHEM MEKOTPACIEBOr0 peryIMpOBaHUs
OIpeIeNICHHOM 001acTH OOIIECTBEHHBIX OTHOLIEHUH. B TaHHOM acriekTe v 3eMenbHOE MPaBo HE
ABJISIETCS UCKIIOUEHHEM. Tak, HallpuMep, B COBPEMEHHOM HayYHOM JTIOKTPUHE MO>KHO BCTPETUTH
JUCKYCCUM M CIIOPHbIE TOYKM 3PEHUS OTHOCUTENBHO COOTHOIIEHHSI 3€MEIbHOrO IIpaBa U
HKOJIOTMYECKOT0 IpaBa: psiJi YYE€HBbIX OOOCHOBBIBAIOT CAMOCTOSITEIBHOCTh 3€MENIBHOTO MpaBa,
Jpyrue MoJIararT, 4To 3eMeJIbHOE MPaBO — 3TO YacTh SKOJOTHYECKOrO MpaBa. JTO CBSI3aHO C
TeM, YTO «... 3eMJId Kak OOBEKT 3eMENbHBIX OTHOLIEHHH B NPaBOBOM CMBICIE KaTeropus
HeoHopoaHas. OHa — 4acTb €AMHOM OKpYXaroUle NPHUPOIHOW CpeIbl, BBICTYINAIOIIEH B
€IMHCTBE M B3aMMOCBSI3M CO BCEMH JPYTMMH 3JIEMEHTaMHU IPHPOJIBI, YacTb MaTEepHaIbHON
cpensl, cTose BHe oomecTBa. OMHOBPEMEHHO 3eMJIsi OOBsIBIICHA HEIBH)KUMBIM UMYIIIECTBOM
HapsAAy CO 3JAaHUSMH U COOPYKEHMSMH, BO3IYIIHBIMM M MOPCKMMH CYAaMH, JIPYTUMHU
00bEeKTaMHU MaTepUAILHOIO MUPA, BOLIEIINMHU B CTPYKTYPY OOILIECTBAY.

OOOCHOBBIBas ~ CaMOCTOSITETIBHOCTh ~ OTPAclid  3€MEJBHOIO  MpaBa  HEO0OXOIUMO
OXapaKTepU30BaTh TPYMIy OOLIECTBEHHBIX OTHOILIEHUM, KOTOpbIE PETYIHPYIOTCS HOpMaMH
3eMENIbHOr0 TIpaBa, O0s3ys MpeIMET OTPAaCiH, HCHOJb3YIOIUICS B IOPUIMYECKONH HayKe B
KauecTBe KpUTEpHUsi OTrpaHUYEHUs oTpaciedl mpaBa apyr oT aApyra. Ilo muenmio H.B.
MurpodanoBa: «3eMelbHbIE OTHOIICHHUSI COCTAaBISIIOT OCHOBY IPEAMETa 3eMENIbHOTO TpaBa U
MIPEACTaBIAIOT COOOW OOIIECTBEHHbIE OTHOIIEHHS MEXIy TOCYyJapCTBEHHBIMU OpraHaMH,
IOPUAMYECKUMH W (U3UMYECKUMH JIMIIAMH 110 TIOBOAY pacIlpeleieHus, PaluOHAIBLHOTO
WCIIOJIb30BAHMS U OXPaHbl 3€MJIM, YPETYyJIMPOBAHHBIE HOPMaMH 3€MeENIbHOro Ipasa». Crengyer
OTMETUTh, 4T0 B 90-¢ ronel 20 cToNeTHsA MOJ MPEAMETOM 3E€MEIHHOr0 MpaBa MOHUMAIKCH
OTHOIIEHUS 1O  BJAJECHUIO, TMOJb30BAHUIO M  PACIOPSIKEHUIO  3€MJIEH, HUMEIOIIHE
UMYIIECTBEHHbIN Xapaktep. Onnako ¢ npunsatueM Konctutynmum Poccuiickoit ®eneparmu,
KOTOpasi ¥ cTajia PyHAaMEHTOM I Pa3BUTHUSL POCCUIICKOTO 3€MENBHOIO MpaBa, BHEIIHUM BUT
cuctembl IpaBa Poccuu 3HAUMTENBPHO M3MEHWICS, YTO U OTPA3WJIOCh HA IOJIOKEHHUU CaMoil
OTpaciy 3€MEJIHOIO MpaBa.

Tak, KIIOUEeBBIMH HCTOYHMKAMM PETYJIHPOBAHMS 3E€MENBbHBIX OTHOILIEHWH SIBIAIOTCS
Koncruryius Poccun u 3emenshbliii kogeke Poccuiickoit @eaepanun. B coorBercTBue ¢ 1. 1 CT.
3 3eMenpHOrO KOZAEKca: «3€eMEIbHOE 3aKOHOAATENICTBO PETYIUPYET OTHOLIEHUS IO
HCIIOJB30BAHUIO M OXpaHe 3eMenb B Poccuiickoin @enepald Kak OCHOBBI JKU3HU U
JeSITeIbHOCTH  HapOJIOB, MPOXKMBAIOIIMX HA COOTBETCTBYIOLICH TEppUTOPHH (3eMeNbHbIE
OTHOLIEHUSA )». JlaHHOE IOJIOKEHHE CTalO0 OTIPABHOM TOYKOW JUIsl OTTPAaHMUYEHHUS 3EMEIBHOTO
IpaBa M TPa)XIaHCKOTO IpaBa. 3€MEJIbHbBIM YYacTOK SIBJISIETCS HEIBM)KUMBIM HMYIIIECTBOM,
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MOXET ObITh OOBEKTOM I'Pa’KIaHCKUX IpaB. Tak, 00bEKThl 3eMEJIbHBIX OTHOLIEHUH, HapUMep,
3eMEeJbHBIA Y4acTOK WJIM YacTb 3€MEJIbHOIO y4acTKa, MOTYT ObITh OOBEKTOM M I'Pa)TaHCKUX
HpElBOOTHOHIGHPIfI, CKJIAAbIBAIOIIUXCS IO IMOBOAY OCYHICCTBJICHHA HMYLICCTBCHHBIX IIpaB B
OTHOIIIEHUU TaKuxX OOBEKTOB. OAHAKO HOPMaMH TPAXKIAHCKOTO TIIpaBa PETYIUPYIOTCS
MMYIIECTBEHHbIE OTHOLIEHUS IO IOBOAY OCYIIECTBJIEHHS MpaB B OTHOIIEHUM 3€MEIBHOIO
y4acTKa, B TO BpeMs, KOIJIa 3€MEJIbHOE MpaBO O0ECHEeUMBAET PEryJIMPOBAHHE OTHOILEHWH,
HAalpaBJIEHHBIX HAa OXpaHy OOBEKTOB 3€MEJIbHBIX OTHOLICHUI KaK OCHOBY >KM3HENESTEIbHOCTH
HapoO0B. I/IM}/H_IGCTBGHHBIC OTHOIICHUA HC ABJIIIOTCA NPECAMCTOM PETYIIMPOBAHUA 3€MCIBHOTI'O
IpaBa.

Janee mpoaHanu3upyeM COOTHOUIEHHE 3€MEIBHOIO M DKOJOIMYECKOrO IIpaBa.
3eMenbHOE TpaBO HauboJee TECHBIM O0Pa30M CBSI3aHO C HKOJOTMYECKUM IpaBoM. Hopmammu
JKOJIOTUYECKOTO IIPaBa  PErVIAMEHTHPYIOTCSI  OTHOILICHHWS, HAIPABJICHHBIE HA OXPaHY
OKpY’)KaroIel cpenpl, 00beKThl KOTOpOW mepeuucieHsl B cT. 4 denepaJbHOrO 3aKoHa OT
10.01.2002 Ne 7-®3 «O0 oxpane okpykatomien cpeap». Cpenn 00bEKTOB OKPYKAOLIEH Cpe/ibl
KOMIIOHEHTBI IPUPOJHON CPElbl, OMHUM U3 KOTOPBIX ABISAETCA 36MJIS. DKOJOTMYECKOE IPABO
peryjampyeTt OTHOLICHUA I10 00€eCIICYeHHUIO paOHAJIIBHOI'O HMCIHOJB30BAHHSA MPUPOIHBIX
PECYpPCOB, OXpaHbl OKPYXAIOWIEH Cpeabl OT 3arps3HCHWA M HETaTUBHOTO BO3JEHCTBUSA
XO35MCTBEHHON JEATENTBHOCTH. 3eMJsl — 3TO JMIIb 4YacTh OOBEKTOB OKpYXKArolleil cpenpl,
KOTOpast OXpaHseTCs HOpPMaMM OHKOJOTMYECKOrO TpaBa Hapslay C HHBIMH OOBEKTaMH.
CrnenoBaTenbHO, MOXKHO C/AETIATh BBIBOJ O TOM, YTO 3€MEJIbHOE MPABO U SKOJIOTHYECKOE MPaBO
YaCTUYHO NIEPECEKAIOTCSL.

I[Tpu sToM HanboIee BaKHBIN BOIPOC — MOTJIOMIAIOT JIM YKa3aHHbIE OTPACIU APYT Ipyra
100 e OHM TOJIBKO YaCTUYHO IepeceKkaroTcsi? Perymupyert jau 3eMenbHOe MpaBo Kakue-Iuoo
OTHOILICHHUSI, KOTOpbIE HE OXBATBIBAIOTCS dKOJIOrMyeckuM rpaBoM? Takast 00nacTb OTHOIIEHHUH
JNEUCTBUTENBHO €CTh. 3EMEJIbHOE IIPaBO ONpPENENseT CTaTyC M KaTeropud 3€Melb,
Ipeaonpeacssis NOPSAAOK MX HMCIOJB30BAHUSA, OCYILECTBICHUS B OTHOIUCHUU HHUX OTIENBHBIX
IIpaB, HANpUMEpP, B OTHOLICHHWU 3€MEJb CEJILCKOXO3SIMCTBEHHOTO HAa3HAUEHMs, 3EMEIb
HACEJICHHBIX TYHKTOB. HOpMaMy 3eMenbHOIO npaBa yCTaHABIMBAIOTCS CIIELUAIIBHBIE 3€MEJIbHO-
[PaBOBbIE CIOCOOBI 3aIUTHI MpaB Ha 3€MJII0, PErJAMEHTUPYETCSI OCHOBAaHUS U HOPAIOK
06pa303aH1/1;1 3CMCJIbHBIX YYaCTKOB U . Brlmeckazannoe 1mo3BoJIsieT CAcJIaTh BbIBOA O TOM, UTO
IIPEIMET SKOJOTMYECKOr0 TpaBa M 3E€MEIbHOIO IIpaBa HE COBNANAET, HO YACTUYHO
nepecekaercsi. Takum o0pa3oM, JaHHBIN apryMEHT IMOJHOCTBIO CBHUIETENIBLCTBYET O TOM, YTO
3€MEJIbHOE M SKOJIOTHUYECKOE IIPABO — CAMOCTOSITENIbHBIE OTPACIIN POCCUHCKOIO IPaBa.

Taroke B3aMMOCBSI3b UMEETCSI MEXKIY 36MEIBHBIM IIPAaBOM M JIECHBIM ITpaBoM. CoryiacHO
a03. 1 c1. 3 Jlecnoro koznekca Poccuiickoit @eneparuu: «JlecHoe 3aKOHOATENBCTBO PETYIHUPYET
OTHOLIEHUS B O0O0JAaCTH MCIIONB30BAHUS, OXpaHbl, 3alllUThl M BOCIPOU3BOJCTBA JIECOB,
JIecopa3BeCHUsl (JIECHbIE OTHOLIEHUS)». B JTaHHOM CIy4ae BO3HMKAET BOIPOC O TOM, HOPMBI
Kakou OoTpacjii MPUMCHAKOTCA K OTHOHICHHSAM, BO3HUKAIOIIWM II0 IOBOAY HCIIOJIB30BAHUA
3€MEJIbHBIX Y4aCTKOB, HAXOSALIMXCS N0 JiecaMu. B koMMeHTHpyemoi HopMe JIecHOro koaekca
IPAMO YKa3bIBAaCTCS, YTO TakKas IPyNNa OTHOLICHUH SBISAETCS MPEIMETOM TIPaKAAHCKOTO U
3€MEJIBHOTO TIpaBa.

Takum 00pa3oM, pa3MmblIUIAd HO NPOOJEME O MECTE 3E€MENbHOIO IpaBa B CHUCTEME
pOCCHICKOro IpaBa, HEOOXOAMMO YyKa3aTh HAa TO, YTO HEOJHOPOJHOCTb KaTerOpHU 3eMJls,
HCO6XOI[I/IMOCTB OXpaHbl JAHHOI'O 00BEKTA B Pas3IMYHbIX OTHOIICHUAX, OTIINYAIOIIUXCA MCKIY
co00i ¢ copepKaTelpbHOM TOYKM 3pEHMs, BBOIUT B 3a0NyXIEHHE OTHOCUTEIBHO
CaMOCTOSITEIIBHOCTH 3€MEJIBHOTO MpaBa U MOJI0KEHHUS] pacCMaTpUBAEMOM OTPaciii B POCCUICKOI
cucreme rnpasa. [IpescTaBieHHblE B HACTOSALIEH CTAThE apIyMEHTBI TO3BOJIMIM 0OOCHOBATbh, YTO
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3€EMCJIBHOC IIpaBO SABJIACTCA CaMOCTOSITEIIFHOM OTpacCjIbl0 IIpaBa, IIOCKOJIBKY OHa HMMECT
COOCTBEHHBII yHI/IKaJ'IBHHﬁ nNpeaAMET PEryJaIupoBaHusi, OJHAKO HAJIWUYUC MCEKOTPACICBOI'O
NepeCcCUCHUsA 3CMEJIIBHOI0 IIpaBa € TAKUMH OTpaCiIIMU IIpaBa KaK TI'PaXIaHCKOE, JICCHOC,
9KOJIOTMYCCKOC B ci1y4dac, €CJIn 00BEKTOM HpaBOOTHOH_IeHI/Iﬁ BBICTYIIACT  3C€MJIA,
CBUACTCIILCTBYCT O B3aUMOCBA3U 3CMCJIBHOIO IIpaBa ¢ UHBIMH OTPAaC/IsIMU pOCCI/II\/'ICKOF O I1paBa.
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AHHOTALIUSA

Hacrosimast cratbss mocBsiiieHa npoOieMaM KBaTM(UKAIMK XUILEHUS IPEIMETOB,
MMEIONIMX 0COOYI0 IEHHOCTh. B pamMKax CTaTbu TMOJHMMAETCs MpoOiieMa KBATU(PHKAIMH IO
NpU3HAKaM cocTaBa MpeCTyIUIeHHs, mpexycMoTpeHHoro cr. 164 YK P®, coctosmas B
YCTaHOBJICHUW OCBEJOMJICHHOCTH BHHOBHOTO JIMI[A O TOM, YTO TOXHIIAEMBIC IMPEIMETHl U
JOKYMEHTBl ~ TIPEJICTABIAIOT  0COOYI0 LEeHHOCTh. Kpome TOro, BbIIENSETCS — acleKT
HECOBEPILICHCTBA YTOJIOBHOW OTBETCTBEHHOCTH 3a MOpPYYy M YHHYTOXEHHUE (pa3pylieHue)
NPEMETOB M JOKYMEHTOB, MMEIOUIMX OCOOYI0 LIEHHOCTb, B OTCYTCTBHE mupdepeHmanmm
00ILIECTBEHHOI OITACHOCTH TAKUX ITOCJIEACTBUNA.

KnioueBble cji0Ba: XWIIEHHE MPEAMETOB, MMEIOIMX OCOOYI0 LEHHOCTh, XHIIECHUE,
CIOCOOBI XUILEHHUS, TPEAMETHI U JOKYMEHTBI, IP00JIeMbl KBaTH(UKALIMH, YTOJIOBHOE IPaBo.

Abstract

This article is devoted to the problems of qualification of theft of items of special value.
The article raises the problem of qualification based on the elements of a crime provided for in
Article 164 of the Criminal Code of the Russian Federation, which consists in establishing the
awareness of the perpetrator that the stolen items and documents are of particular value. In
addition, the aspect of the imperfection of criminal liability for damage and destruction of objects
and documents of special value is highlighted in the absence of differentiation of the public
danger of such consequences.

Keywords: theft of items of special value, theft, methods of theft, items and documents,
qualification issues, criminal law.

XulIeHNUe ABIAETCS OJHUM M3 PACIPOCTPAHEHHBIX MPECTYIHBIX ACIHUNW. B yrosoBHoM
3aKOHE CIEIMANbHO ObLT BBIIEIEH COCTaB MPECTYIUICHUs, YCTaHABIUBAIOIINI MPECTYITHOCTh U
HaKa3yeMOCTh COBEPLICHUS XUUICHWS B OTHOIICHHM IPEIMETOB M JIOKYMEHTOB, HMMEOIIMX
oco0yto 1eHHocTh. CormacHo cT. 164 YromnoBHoro xonekca Poccuiickoit denepannu (nanee —
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VYK P®): «XwumieHue mnpeaMeToB WM JOKYMEHTOB, HMEIONIMX OCOOYIH) HCTOPHYECKYIO,
HAYYHYIO, XYJIOXKECTBEHHYIO WM KYJIBTYPHYIO LIEHHOCTb, HE3aBHCUMO OT CHOc00a
XMUIIEHHUS. . . ).

Ha nepBbIii B3ryIsi1 MOXKET CO3/1aThCsl BIEUYATIEHHE, YTO KBAJTU(UKAIMA 0 MPU3HAKAM
cocTaBa IPeCTYIUICHHsI, MPeaycCMOTPeHHOTO CT. 164 YK P®, He BbI3BIBaE€T 0COOBIX TPYIHOCTEH,
MIOCKOJIbKY KOHCTPYKLIMIO OOBEKTUBHOM CTOPOHBI COCTABA MPECTYIUICHUSI COCTABIISCT XUILICHHUE,
COBEpPLICHHOE JIFOOBIM M3 CIIOCOOOB, MPEyCMOTPEHHBIX 3aKOHOM. [Ipu 3TOM OocHOBaHUEM MAJIst
BBIJICJICHUSI  aHAIM3MPYEMOIO0  COCTaBa NPECTYIUIEHWs] CTal  CIEUUAJIbHBIA  IpeaMeT
MIPECTYIUIEHUSI — IPEMETHI U IOKYMEHTHI, UMEIOIIINE 0COOYIO IIEHHOCTb.

Kak cnenyer u3 paswsicHenuil Ilnenyma BepxoBnoro Cyna Poccuiickoit denepanyn
OCHOBaHMEM Ui TPU3HAHUS OCO00N WCTOPUYECKOW, HAYYHOM, XYHAOKECTBEHHOW WU
KyJbTYPHOI IEHHOCTH MPEAMETOB MM JOKYMEHTOB IPY KBATU(UKALIMH IO TIPU3HAKAM COCTaBa
MPECTYIJIEHUs, NpeaycMoTpeHHoro cr. 164 YK P®, sBusercs sKCnepTHOE 3aKIOUYEHUE,
yCTaHABIIMBAIOLIEE TaHHBINA (aKT.

Haubonee pacrnpoctpanéHHoi MpoOiieMoil KBaTM(pHUKAIMK I10 TPU3HAKaM COCTaBa
MpeCTyIUIeHus], npeaycMoTpeHHoro cr. 164 YK P®, sBnsercst ycTaHOBIEHHE, YTO BUHOBHOE
JIMLIO 3aBEJIOMO 3HAET, YTO COBEPILACT XHUIIEHUE NPEAMETOB WM JIOKYMEHTOB, MMEIOIINX
oco0yro 1eHHOCTh. OOOCHOBAHHO BO3ZHHMKAET BOIPOC O TOM, BCErJa JIM OOpa3yeT COCTaB
MPECTYIJICHUs, MpeaycMoTpeHHbld cT. 164 YK P®, nesHue, COBEpIIEHHOE JHUIIOM ITyTEM
XMUICHUS TaKUX MPEIMETOB U3 MY3€EB, XpaMOB, HallpUMEpP, B HOUHOE BPEMsI, €CIIM BUHOBHOE
JIMIIO HE OCBEJOMIICHO O TOM, 00JIa/IaeT I KOHKPETHBIN MpeaMeT WM TOKYMEHT MpH3HaKaMu
ocoboit nenHoctn? HecMmotpst Ha TO, 4TO (hakT 0COOOM IIEHHOCTH MPEIMETOB M JIOKYMEHTOB
MOJTBEP)KIACTCS SKCIEPTHBIM 3aKIIOYEHHEM, Tpu KBATU(UKAIMK TMPECTYIUICHUNA CynaMu
YCTaHABIIMBAIOTCS OOCTOATENILCTBA, CBUJAETENILCTBYIOLUIME O TOM, BHMHOBHOE JIMIO MOIJIO
OCO3HaBaTh, YTO TOXMIAEMbIE NPEAMEThl M JOKYMEHThl MOTYT TPEICTAaBISATH OCOOYIO
LEHHOCTh. B yacTHOCTH, MpHM XMILIEHWH NPEIMETOB M JIOKYMEHTOB M3 MY3€€B, apXUBOB,
OMOIMOTEK, WHBIX OpraHu3alfii CyAbl OOpamaroT BHUMAaHHME HA TO, YTO BUHOBHBIC ITUIIA
OCO3HAIOT, YTO B OTHOLICHUM MPEIMETOB M JOKYMEHTOB, HMEIOUIMX OCOOYI LEHHOCTb,
CO3JIAI0TCS 0COOBIE YCIOBUS XPAaHEHUS U OXPAHBI.

Kpome Toro, ananmn3 cyneOHON MPaKTUKH MTOKA3al, YTO MPABONPUMEHHTEI IOCTATOYHO
4acTo 3a0MyKJaeTCsi OTHOCUTENHHO HEOOXOIMMOCTH KBAIM(UKAIIMM KOHKPETHOrO criocoda
XMLICHUS TPEIMETOB, HMMEIOIIMX OCO0YI0 IeHHOCTh. Tak, Hampumep, Kak CIEAyeT U3
AnemsiionHoro nocranosieHus: CaHkT-IletepOyprekoro ropoackoro cyma Ne 1-3/2024 22-
7653/2024 ot 26 aBrycra 2024 r. B ane/UILIMOHHOM IPEACTaBIECHHH IPOKYPOP BbIpakaeT
HECOIJIaCHe C BBIBOJIAMU CY/a NIEPBOM MHCTaHLIMM, BO3BPATHUBILETO YTOJIOBHOE AEJIO IPOKYPOPY
B CBSI3M C HAQJIAYUMEM NPEMSATCTBUU I JAIBHEWIIErO0 PACCMOTPEHHUS YroJIOBHOTO Jeia,
BBIPA3UBLINXCS B OTCYTCTBHE B OOBHMHUTEIHHOM 3aKJIFOYEHUM YKa3aHMs HA CHOCOO XUINEHMS
IpY KBaIM(UKALKMU 110 PU3HAKaM COCTaBa NPECTYIUIEHUs, IpeaycMOoTpeHHOro cT. 164 YK PO.
Cyn anennsnyoHHOM WHCTaHIMM NOJJEP)KaJl JIOBOJBI, MW3JIOKEHHBIE B aNEIUIALHOHHOM
MIPEACTABICHUH, YKa3aB Ha TO, YTO CIIOCOO COBEpIICHUS XUIIEHUS Ha KBaTU(UKALUIO HE
BJIMSAET.

B mnayuynoit nyoOnukanmu W.B. PymsHieBa momHuMmaeTcsi BOmpoc O IpoOiieMax,
BO3HUKAIOIIUX MpH KBaTUUKamu 1o 4. 2 cT. 164 YK P®. Kak monaraet aBrop, KOHCTPYKIIHS,
yCTaHaBIMBAlOIIas KBATM(UIMPYIOIINE NPU3HAKK XUILEHHUS NPEJAMETOB, MMEIOIINX OCO0YIO
LIEHHOCTh, HECOBEpILIEHHA C TOYKH 3peHHs Iu(QepeHraniuu oOIeCTBEHHO-OMACHBIX
MOCJICJICTBUMA, 32 KOTOPBIC JIMIIO MOJJICKUT YrOJOBHOM OTBETCTBEHHOCTH. Tak, Hampumep,
YHUUTOXKEHHE U pa3pylIeHHE MPEJAMETOB WM JOKYMEHTOB MPEJICTABIAECT COOOW, MO CYTH,
aHaJIOTMYHbIE OOILECTBEHHO-OMACHbBIE MOCJIEACTBUS, MPUBOASILUE K MOJHOMY IMPEKpAIECHHIO
CYIIECTBOBaHUs 4ero-nmibo. B cBA3M ¢ 4eM, Ha MPAaKTUKE MOTYT BO3HHKHYTH TPYIHOCTH, YTO
ClleflyeT MpHU3HAaBaTh YHUUTOKEHHEM, a UTO — paspylleHueM. Takxke HeoOXOoAuMo oOpaTuTh
BHHMaHHE U Ha TO, YTO 3aKOHOJATENb MPHUJIAECT OJMHAKOBYIO OOIIECTBEHHYIO OMACHOCTH IOpYe
MPEMETOB WJIM JIOKYMEHTOB, HE MPUBOJANICH K IMOJHOW TrvOeny BelM, U YHHUYTOKEHHUIO
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(pa3pylIeHHI0), YTO HE COOTBETCTBYET, HAa Hall B3MVIAJ, YrOJOBHO-IIPAaBOBOMY IIPUHIIMIY
CIIPaBEJIMBOCTH, YYHUTBHIBas, YTO IOpYa MPEIMETOB U JOKYMEHTOB, HMMEIOIIMX OCOOYIO
LEHHOCTb, MPEIOIaracT BO3MOXHBIM BOCCTAHOBUTh MMYILECTBO, OJHAKO YHUUTO)KEHHE WM
MOBPEX/ICHUE NPUBOAUT K OE3BO3BPATHOM yTpaTe U CyIIeCTBOBaHUS UMYILECTBA B HATYpE, UYTO
umeeT Oosiee HeraTUBHOE IocyeAcTBre. Mexoas U3 U310:KeHHOro, HEOOXOAUMO CHIEeIaTh BbIBOJ
O TOM, 4YTO 3aKOHOJAaTeJIeM Oe30CHOBATENILHO He au(QepeHIpyeTcss OTBETCTBEHHOCTh 3a
[OpYy MpPEeIMETOB M JIOKYMEHTOB, HMEIOIIMX OCOOYI0 IIEHHOCTb, U HX YHUYTOXKEHHE
(moBpexaeHME).

Takum o00pa3oM, KIIOYEBBIM aCMEKTOM KBWIM(QHUKALMU 110 IPU3HAKaM COCTaBa
MIPECTYIUIEHUs], MpeaycMoTpeHHoro cT. 164 YK P®, sBisercs coBeplleHUE XMUIIEHUS BHE
3aBUCHMOCTH OT €ro crnoco0a NpeJMeTOB WM JOKYMEHTOB, MMEIOLMX OCOOYI0 LIEHHOCTb.
Haubosnpuryro TpyAHOCTh Ha MPAKTUKE BBI3BIBAET YCTAHOBJIECHHE OOCTOSTEIBCTB, YTO BHHOBHOE
JMLO 3aBEAOMO 3HAJIO0 00 0co0oi KyNbTYpHOW LEHHOCTH IOXHMIAEMBIX IPEIMETOB U
nokymeHtoB. Kpome Toro, oOpamieHO BHUMAaHME€ Ha HECOBEPUIEHCTBO  YrOJOBHOM
OTBETCTBEHHOCTU 3a MOpYY M YHUYTOXKEHHE (pa3pylleHHe) IpeAMETOB U JOKYMEHTOB,
UMEIONMX O0COOYI0 IICHHOCTh, B OTCYTCTBHUE auddepeHrmanym OOIECTBEHHON OMacHOCTH
TaKUX TOCJIEICTBUM.
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AHHOTALUSA

B craTtbe paccMaTpuBalOTCA aKTyalbHOE COCTOSIHUE IMPABOBOIO PErYJIUPOBAHUS OILIATHI
Tpyna anBokatroB B Poccuiickoit ®Pepepanmu. Ilyrem mnpoBeAeHWs aHanu3a MOJOKEHHUNA
JCUCTBYIOIMX HOPMATHBHO-TIPABOBBIX AaKTOB, OIPEICISIOTCS  OTHACNIBbHBIE OCOOCHHOCTH
OMpENENICHUsT pa3Mepa TOHOpapa aJBOKaTa, JCHCTBYIOLIErO IO CONIAICHUIO WM IO
HA3HAYCHUIO. XapaKTepU3YIOTCS ASTHUECKUE CTaHIApThl OINpPEAETCHHs pa3Mepa ToHopapa,
OTpaHUYCHHUS, PACIPOCTpaHSIOIIMECS Ha JaHHbIA mponecc. [lo pesyiapraTaM HCCIEIOBAHMS
JIEJIaeTCsl BBIBOJI, TIOBUTUBHO XapaKTEPU3YIOMIUKA yCTAaHOBJIEHHBIM B Poccuu MOpsIOK oruiaThl
TpyZJa aJBOKaTOB.

KiloueBble cJjioBa: ajBoKara, aJBOKAaTCKas JESATENBHOCTh, OIUIaTa TpyJa,
BO3HArpaXkJieHue, roHopap.
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Abstract

The article examines the current state of legal regulation of lawyers' remuneration in the
Russian Federation. By analyzing the provisions of the current regulatory legal acts, individual
features of determining the amount of a lawyer's fee acting by agreement or by appointment are
determined. The ethical standards for determining the amount of the fee and the restrictions
applicable to this process are characterized. Based on the results of the study, a conclusion is
drawn that positively characterizes the remuneration procedure for lawyers established in Russia.

Keywords: lawyer, advocacy, remuneration, remuneration, fee.

Hecmotps Ha TO, 4TO afBOKATCKasl IESTEIbHOCTD HE SIBIISIETCS MPEAIPUHUMATEIILCKON,
TPy aaBoKaTa oruiauuBaemblil. OrutaTa Tpyda BBICTYNAET BAXKHEHIIMM MOTHBHPYIOIINUM
(akTopoM, KOTODBI, B ONPENENEHHON CTEeNeHH, CIOCOOCTBYET TMOBBIIICHHIO YpPOBHS
KOHKYPEHILIMH B aJBOKATCKOH cpelie U, KaK CJIEICTBHE, MOBBIIIECHNUIO X KBaupuKanuu. B atoi
CBSI3M Ba)XKHO, YTOOBI HAa YPOBHE 3aKOHOJATEIbCTBA HAJUICKAIINM 00pa3oM ObUIM OIpeAesIeHbI
BOIIPOCHI, CBA3aHHBIE C PA3IMYHBIMU aCIIEKTAMH OILIATHI TPY/Aa POCCUHCKUX aJJBOKATOB.

Urak, B cratbe 25 @enepanbHoro 3akoHa oT 31 mas 2002 roma Ne 63-03 «O0
aJIBOKaTCKOM JeATeNIbHOCTH M aaBokatype B Poccuiickoit ®denepanum» [2] (nanee — @3 «O06
a/IBOKaType») OIPEENICHO HECKOJIBKO CITIOCO00B OIUIaThl TpyAa aaBokata. [1o obmemy npasuiy,
aJIBOKAT IOJTy4aeT BO3HATPAXKIACHUE 3 OKa3aHHE YCIIYT 0 FOPUINYECKON MOMOILY IPAXKIAHUHY
B TOM pa3Mepe, KOTOpbIH ONpeAeieH B 3aKIIOUEHHOM MEXAy JaHHBIMH CyObEeKTaMu
corimamieHuy. [loMuMoO 3TOro, B [JaHHOE COIVIAIICHWE TAKXKE BKIIIOYAIOTCS YCIIOBHSA, B
COOTBETCTBHUU C KOTOPBIMHU OyJIET OCYIIECTBIIATHCS OIulaTa TPyAd. 37€Ch ke OTMEUaeTcs, 4To,
IpU JIOCTHKEHUH COIJIAIIEHHUS MEXAYy CTOPOHAMH, OKa3aHUE IOPUIMUYECKOM MOMOIIM MOXKET
OCYILECTBIIATHCA Ha OECIIaTHOW OCHOBE, T.€. CBOETO BO3HArPaXKICHUS OT TpaKIaHUHA 3a
NpoJeNIaHHYI0 paboTy aIBOKAT HE MOTYUMT.

B vactu 8 crareu 25 @3 «O0 agBoKaType» Takke MOKHO OOHAPYKHUTh yKa3aHHUE Ha TO,
YTO TpyJ aJBOKaTa TaKXKe MOXET OBbITh OIUIAUeH IMOCPEICTBOM HCIIOJIB30BAHUS JCHEKHBIX
CPenCTB, HaxoAsmmxcs B deaepaibHoM OrokeTe. [1omo0HbIH crioco0 oraTel Tpyaa BO3MOXKEH
TOJIBKO NPU YCJIOBUM, €CIIM aJBOKAaT NPUHHMMAET ydacTue B JieJie 10 Ha3HaueHHio. Pazmep
BO3HArPa)/I€HUs, B PAcCMaTpUBAEMOM CHUTyallM{, OIPENENSETCS HE COIVIAILIEHHEM MEXKAY
ctoponamu, a IlpaButensctBoM Poccmiickoit ®enepauuu. AHAJIOTUYHBIM — 00pa3oM
yCTaHaBJIUBAETCS U MOPSIIOK TaKOM OIIaThI.

Tak, I[locranosnenue IIpaButensctBa Poccuiickoit deneparmu ot 1 gexkadpst 2012 r. Ne
1240 B mynkre 23(1) conepkuT ykazaHue Ha TO, YTO aJIBOKAT IO HA3HAYCHHMIO, B CIIydae y4yacTus
B IPa)XJAHCKOM CYIOIIPOM3BOCTBE HJIM K€ MPOU3BOACTBE MO JesiaM 00 aIMUHHCTPaTUBHBIX
[IPaBOHAPYIICHUSAX, MOKET IOJIy4aThb TOJBKO (UKCHUPOBAHHBIE CYMMBI BO3HArpakICHUS,
KOTOpBIE ONPEJEISIOTCS OAHUM KaJeHIAapHbIM paboYuM JTHEM M HAaXOJATCS B 3aBUCHUMOCTH OT
ycnoBuit Tpyna. K mpumepy, paboTa B HOYHOE BpeMsi MOXET MaKCHUMAaJIbHO IpeanosiaraTh
BO3HarpaxieHue B pasmepe 1800 pyOueit 3a onun pabounii JeHb, Toraa kKak B qHeBHOe — 1200
pyouetii [3].

Cnydan, Korjga ajgBokKaT MOXKET NPUHMMATh y4acTHE B JI€JI€ 110 Ha3HAUYEHHIO YETKO
OlIpe/ieNieHbl Ha YPOBHE KOAM(UIMPOBAHHBIX HOPMAaTHBHO-TIPABOBBIX AKTOB INPOLECCYaIbHBIX
orpacieii mpasa. Tak, crarba 50 I'paxkmaHckoro mnporeccyanbHOro Kojekca Poccuiickoit
@enepauyy MPOBO3IJIALIAET, YTO MPABOM HA IPUHATHE PELICHUs O HAa3HAYEHMM aJBOKaTta
obnazaer ToJabKo cyd. JlaHHOe pelieHHe MOXKET ObITh MPHUHATO, HAIPUMEp, €CIH B KayeCTBE
OTBETYHKA I10 JIETy BBICTYHAET (PU3HMUECKOE JIULIO, HHPOPMALHA O MECTE JKUTEJILCTBA KOTOPOTrO
HaJUIeKaImuM 00pa3oM He YCTaHOBJICHA, T.€. Hen3BecTHa [1].

AJO. OsepaHnckasi, paccMOTpeB OCOOEHHOCTH 3aKOHOAATEIBHOTO PETYIMPOBAHUS
NOpsiIKa OIUIaThl TpyZJa aJBOKAaToB, IIpULUIA K BBIBOJY, YTO 3aKOHOJATEIILCTBOM
NPEeyCMOTPEHbI CIIPABEUIMBbIE YCIIOBHS, TaK KAaK HE YCTaHABIMBAETCS MpPEIETIbHBIX TPAHMIL
CYMM BO3HArpa)<JICHHs 32 OKa3aHUE yCIIyT M0 ropuaundeckoit nomoru [7, C. 18].
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C BBIBOAOM aBTOpa crieayetr corjacuthesa. B Poccuiickoit ®enepanuu anBokaTypa
paccMaTpuBaeTcs B KaUeCTBE HE3aBUCMMOTO OT FOCYAAapCTBa OpraHa. Y CTaHOBJICHUE MPEIEIIOB
TOHOPApPOB CYIIECTBEHHBIM O0Opa30oM IMOBIMSIO Obl HA TakKyl HE3aBUCHUMOCTb, a TaKKe
Ka4eCTBEHHO MOTJIO CKa3aThcs Ha 3(PPEeKTUBHOCTH aBOKATCKON JesiTenbHOCTH. Kak yxxe ObUIo
OTMEUEHO B Hayayle MCCIIE0BaHMsI, MIMEHHO (aKTOp KOHKYPEHIIMH M BO3MOXHOCTU MOTY4YEHUS
Ooyiee BBICOKMX CYMM BO3HAarpaXICHHH OKa3bIBAeT CYIIECTBEHHOE BIHSHHUE HA TOBBIIICHUE
KBaJIM(DMKAIMK aIBOKATOB. B 3T0i CBS3M BayKHO, YTOOBI YCTAaHOBJICHHBIN TOPSIIOK, OCHOBAaHHBIN
Ha TIPUHIIUAIE CBOOOJBI JIOTOBOpPA, MPOJODKAI CBOE CYIIECTBOBAaHME W B OyIyIIeM, YTO
crpaBenBo 3ameuaet K.A. Jlonrosa [5, C. 45].

Komexkc mpodeccroHambHONW OSTHUKM — agBOKaTa, TaKXKe OIpPEIeNsieT HEKOTOphIe
0COOCHHOCTH OTUIATHI Tpyda. Tak, B cTaThe 16 TOKyMEHTa yKa3aHO, YTO OMPEICIICHUE CyMMBI
TOHOpapa MOXET HAaXOJWUTHCS B 3aBHCUMOCTH OT MHOXKECTBA (PaKTOPOB, HANPHMEpP, YPOBHS
KBaJM(UKALIMK aJBOKATa, YTO TMIOATBEPXKIAET BBICKA3aHHBIA paHee TE3UC O HAIUYUU
MOTHBHUPYIOIIETO (hakTopa. 31eCh e YKa3bIBACTCs, UYTO aJBOKAT MOKET IIPUHUMATH aBAHCOBBIC
IUIATEXKH, T.€. ONPEICIICHHbIE CYMMBI JEHEKHBIX CPEJACTB, COCTABIIIOIIMX KOHKPETHBIN
MPOIIEHT OT OOIIEro pa3mMepa TOHOpapa, KOTOPHIC BBHIMUIAYMBAIOTCS aJBOKATy Cpaszy IocCie
3aKJIFOUEHUS cormamieHus [4].

H.A. Ko0JIOKOJIOB KPUTHUYECKH BBICKA3bIBAECTCA O MOAXOJE K OINPEACIICHUIO 3THUYECKHUX
CTAaHJApPTOB YCTAHOBJIEHUS OIUIaThl Tpyda. ABTOp yka3piBaeT Ha TO, 4TOo Kopekc
poheCCHOHATBPHON 3TUKH aJBOKaTa (DaKTHUECKHW HE COAEPKHUT B cebe yKazaHWil Ha TO, YTO
a/IBOKaT HE MOKET 3JI0yMOTPEOSITh CBOUM MPABOM Ha CBOOOIHOE OIpEeeNieHHe COOCTBEHHOTO
BO3HAarpaxjaeHuss mo corjamenuro c¢ goepureneM. [lo wmuenuto H.A. Komokososa,
yCTaHOBJIEHUE TPENIETIOB Ha YPOBHE aJBOKATCKOTO COOOIIECTBA HE MOXKET pPacCMaTpUBAThHCS B
KaveCcTBe HApYIICHHUS MMPHUHIIMIIA HE3aBUCUMOCTH aaBoKatypsi [6, C. 10].

CrnenyeT He corjnacutbesi ¢ Mo3uiMen aBropa. Bo-mepBbix, psn nonoxxkeHuil Komekca
poheCCHOHATBFHON TUKH aJIBOKaTa KOCBEHHO OIPE/IENSIET TPAHHUIIBI JO3BOJICHHOTO B BOPOCAX
YCTAHOBJIEHUS pa3Mepa BO3HArpakaeHus. Tak, K mpumepy, cTaThs 1 TOKyMEHTa yKa3bIBaeT Ha
TO, YTO aJBOKAaT HE MOXET OCYIIECTBISTh CBOKO NPOPECCHOHATBHYIO ESTEIHHOCTD
«PYKOBOJICTBYSICh COOOpaKEHUSIMU COOCTBEHHOW BBITOJBI». 3aBBINICHHBI TOHOpAp, KOTOPHIH
HE COOTBETCTBYET PEAIbHOM CIIOKHOCTH Jieia, KBaTU(UKAIIMK aBOKaTa U WHBIM KPUTEPHUSIM,
KaK pa3-Taku Oy[eT BBICTYIMAaTh SBHBIM CBHJIETETHCTBOM TOTO, YTO MMEET MECTO HapyIICHHE
0003HAUYEHHOT'0 ATHYECKOTO CTaH/IapTa MOBEICHUSI.

Takum 00pa3om, OABOS UTOT MOKHO CHIENaTh BBIBOJ, YTO B Poccuiickoit denepanuu
oIUiata TpyJla aJBOKAaTOB PErylupyercss Ha YpOBHE (QelepalbHOr0 3aKOHOIATENbCTBA, KaK
CHEIMAIbHBIMA ~ HOPMATHUBHO-TIPABOBHIMU  AKTaMH,  TOCBAIIEHHBIMH  HMCKIIFOUUTEIIEHO
aJIBOKAaTCKOM JIeATENIbHOCTH, TaK M HWHbBIE JIOKyMEHTaMH, BKJIIOYas IOJ3aKOHHBIE aKThI
[TpaBurensctBa Poccuiickoit deneparn. B menom, OEHCTBYIOMMN MOPSAIOK OIUIATHI TPyda
a/IBOKaTOB MOKHO OXapaKTEpHU30BaTh C MOJIOKUTEIIBHOM CTOPOHBI, TAK KaK OH HE Mpe/noaraet
HAJIOKEHUS CO CTOPOHBI TOCYJapCTBa KaKUX-THOO OrpaHUYEHH, YTO CIIOCOOCTBYET
COXpaHEHHIO JCWCTBUSI MPUHIIMIIA HE3aBHCHUMOCTH aJBOKAaTypbl. Kpome Toro, pacrpocTtpansis
MIPUHIMI CBOOOIBI IOTOBOPA HA COTTIAIICHHS MEXITY aJBOKATOM H JIOBEPUTEIIEM, 3aKOHOIATEITh
MO3BOJIMI  00ECHEeUnTh KOHKYPEHTHYIO Cpely B aJBOKaType, KoTopas CIOCOOCTBYET
MOBBIILIEHUIO YPOBHSI KBaJM(PHUKAIIUM OTEUECTBEHHBIX aJBOKAaTOB. [IpoBo3riiaiieHHbie Ha ypOBHE
aJIBOKaTCKOTO COOOIIECTBA OSTHYECKHE CTaHIAPThI, B CBOIO OYEpelb, MPEISATCTBYIOT
370ynOTpeOIeHNEM MTPABOM Ha CBOOOIHOE OTIpEIeIeHHe pa3Mepa roHopapa.
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AHHOTAIINA

JlanHass paboTa MOCBSIIIIEHA BOIMPOCY, CBSA3aHHOMY C OTIPaHUYCHHEM MOIICHHHYECTBA
MPU TOJYYCHUH BBIIAT OT MHBIX CXOXKHMX C HAM COCTaBOB, NMPEIYCMOTPEHHBIX YTOJIOBHBIM
kogekcoM Poccuiickoit ®epepanuu. ABTOpaMH  AHAJIM3UPYIOTCS TOJIOKEHHSI  3aKOHA,
MOCBSIIIEHHBIE YKAa3aHHBIM COCTaBaM TMPECTYIUICHUM, a TakkKe Hay4dHble paOOThl YUEHBIX-
IOPUCTOB, HCCIEAYIOIIUX BOMPOCHl HX pa3rpaHuyeHus. Takke B HACTOSIIEH CTaThe
MIPOM3BOJUTCS AHAJN3 CTATUCTUYCCKUX JAHHBIX, CBHJCTEIBCTBYIOIIMX 00 YPOBHE M YacTOTE
COBEpILEHHUS UCCIEAYEMOTO TPECTYILICHUS.

KiioueBble cJjI0Ba: MOIICHHHYCCTBO, CMEKHBIE COCTaBhbI, XHIICHHE, YTOJIOBHEIN
KOJICKC.

Abstract

This paper is devoted to the issue of delineating fraud when receiving payments from
other similar entities provided for by the Criminal Code of the Russian Federation. The author
examines the provisions of the basic act on the elements of crimes and the scientific work of
legal scholars who have repeatedly studied the issues of differentiation. This article also analyzes
statistical data indicating the level and frequency of the crime under investigation.

Keywords: fraud, related crimes, embezzlement, the Criminal Code.

Kak u3BecTHO, caMbIMH PacCIpOCTPAHEHHBIMH OOIIECTBEHHO OMACHBIMU JIESHUSIMU B
Hallleil cTpaHe SBISIOTCS MPECTYIUIEHUs] POTUB COOCTBEHHOCTH, KOTOPbIE PErIaMEHTUPYIOTCS
maBoit 21 YronoBHoro koxaekca Poccuiickoit @epepammu. Tak, COrNIacCHO CTaTUCTHYECKUM
nanabiM MBJT PO B 2024 roay o5 KpaXk ¥ MOLLIEHHUYECTBA cocTaBuia npakruyecku 50% ot
obmero konuuectsa npectyruieHui [2]. [lomoOHble udpsl CBA3aHbI, MPEXIE BCEro, C PsIOM
COLMAJIBHBIX, KYJIBTYPHBIX M 3KOHOMHUYECKUX (akTopoB. Hu3kuii ypoBeHb NOXOAOB, BBICOKAs
CTETieHh OEMHOCTM ¥ COLMAIBHOTO HEPaBEHCTBA, OTCYTCTBHE IIPABOBOTO BOCIUTAHUS
MOPOXKIAIOT y JIFOeH CTpeMJIEHHE K HE3aKOHHOMY OOOTaIlleHHIO, YTO MPUBOJIUT K YBETUUECHHUIO
YHCIIa IPECTYIUICHUH POTHB COOCTBEHHOCTH.
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HccnenyeMoe Hamu IIpecTyIJIEHUE TPETYCMOTPEHO cTaTheit 159.2 YronoBHOro koaekca
Poccuiickoit @enepanun (nanee — YK P®). B 2023 rogy 3a maHHOe JesiHEE OBLIO OCYKICHO
oomee 3500 i [4].

OTrpanuyeHre MOIIEHHUYECTBA OT CMEXKHBIX COCTaBOB TPECTYIUICHUNA TpelyeT
BHUMATEJIBHOTO TOJXO/A, ITOCKOJIBKY MOIIEHHHYECTBO HMEET CXOXKHE YEepThl C JAPYTHMMH
BUJAMHU TIPECTYITHOW JEATETHbHOCTH, TAaKUMH KakK Kpa)ka, CIYKeOHBIA MOJJIOT, MOIeTKa
JOKYMEHTOB, a TaKK€ HEKOTOPbIMH JPYTMMH NPECTYIUICHUSMH W IPAaBOHAPYIICHUSIMH,
MPETyCMOTPEHHBIMUA COOTBETCTBYIOIIUMU HOPMATUBHBIMH aKTAMHU.

JJ1s1 TOTHOLIEHHOTO TOHUMAaHUS JAHHOTO BOIIPOCca HEOOXOAMMO OOpaTUTh BHUMaHHE Ha
TEOPETHUYECKUN acrlekT. Tak, MOIIEHHWYECTBO NpU IMOJIyYEHHWH BBIIAT — 3TO CEepbe3Hast
npo0jeMa, KOTopasi 3aTparMBaeT Kak (U3WMUECKHX, TaK W IOpUAWYecKHX Jull. JlaHHOe
MIPECTYIUICHUE MOXKET MPOSBIATHCS B PA3IMYHBIX OpMax, HAPUMEp, ITyTeM IMOIaYH JIOKHBIX
3asBJICHUI Ha MOJIydeHHE MOCOOM, CTPaxXOBBIX BBIILIAT, KPEIUTOB WU JPYTUX JACHEKHBIX
CpEACTB.

[IpakTHKN MOILLIEHHUKOB, KaK MPAaBUIIO, MOTYT BapbUPOBATHCS OT MOJIENKH JOKYMEHTOB
JI0 MAHUITYJISIIIUMA C IMYHBIMU TAHHBIMU.

Kak ormeuaer O.B. HMBymiknna: «OTrpaHn4uBas MOIIEHHUYECTBO IMPU MOITYYEHHUH
BBITUIAT OT JPYruX (POpM XHWILIEHUS, CIACAYeT HCXOIWUTh W3 TOTO, YTO B COCTABE JaHHOTO
MOIIICHHUYeCTBA OOMaH WrpaeT pojib OOCTOSTEIbCTBA, MOJ BIMSHHEM KOTOPOTO caM
MOTEPNEBIINNA WM JIUIO, B BEACHHUM KOTOPOrO HAXOAWUTCS HMMYIIECTBO, MEpEaacT 3TO
UMyIIecTBO BUHOBHOMY» [ 1, C. 71].

Cornacumcsi ¢ MHEHHEM aBTOpa U OTMETHUM, YTO JaHHBIN MPU3HAK XapaKTEPEH sl BCEX
IIPECTYIUIEHUH, IPENYCMOTPEHHBIX cTaThsiMU 159-159.6 YK PO.

MomennnuecTBo, mnpegycMorpeHHoe crateedt 159 VK P®, wu npecrymnnenue,
npenycMoTpenHoe cratbedt 159.2 VK P®, Ha mepBblil B3rJsii MMEIOT CXOXKHE MPHU3HAKH,
OJTHAKO, MX OTIWYME 3aKIII0YaeTcsi B 0OBEKTe mpecTymieHus. [Ipu MomeHHWYecTBe MpH
MOJMYYeHUH BBIUIAT OOBEKTOM BBICTYMAIOT OOIIECTBEHHBIE OTHOIICHUS, CBSI3aHHBIE C
MOJTyYEHHUEM COLMAIBHBIX BBIIIAT, a TPH OOBIYHOM MOIICHHHYECTBA — OTHOIICHUS
COOCTBEHHOCTH.

Taxxe maHHBIE TPECTYIUICHUS] IMEIOT Pa3IMUHBIA CIIOCOO COBEPIICHUS MPECTYIUICHHUS.
Tak, mnperncTaBieHHE 3aBEAOMO JOXHBIX M HEJIOCTOBEPHBIX CBEIACHUNA XapaKTEpPHO IS
MOIIIEHHUYECTBA TMPHU TOJYYCHWH BBILIAT, B TO BpPeMsl KaK Ui OOBIYHOTO MOIIEHHHUYECTBA
XapaKkTepeH 0OMaH WIK 3JI0YIOTPEOJICHUE TOBEPUEM.

Eme oaHMM CMEXHBIM COCTaBOM MOXKET SBISATBCS TMOJJAENIKAa JOKYMEHTOB,
npenycMmoTpenHas ctarbeid 327 YK P®. [lanHoe mnpecTyrjieHHMEe HamnpaBiIeHO Ha CO3/aHUE
(aJIbIIMBBIX TOKYMEHTOB C LIEJIBIO X UCHOJIb30BaHMsI. OCHOBHOE OTIMYHE COCTOUT B TOM, YTO
MOIIICHHUYECTBO CBSI3aHO C OOMaHOM, TOTJa Kak TOJIENKA JOKyMEHTOB HEPEIKO SIBISIETCS
MIpeABAPUTEIBHBIM JIEHCTBHEM, KOTOPOE MOKET ObITh UCTIOJIB30BAaHO B paMKaxX MOIIEHHUYECKON
CXEMBI.

Kak ormeuaror I1.B. Manmemmkun u B.B. 11labaeB: «/lyisg momydeHus] TeX WM HHBIX
BBITUIAT COLIMAILHOTO Ha3HAYEHUS JIMIIO JTOJHKHO MPEIOCTaBUTh HECKOJIBKO BUAOB JIOKYMEHTOB,
MEPEYEHb KOTOPBIX OINpPENETIEH COOTBETCTBYIOIIMM HOPMAaTHBHBIM aKTOM, MOIIEHHUYECTBO
MOXKET 3aKJII0YaThCs B TMOMJENIKE TaKUX JOKYMEHTOB, BHECEHMHM B JaHHBIC JIOKYMEHTHI
CBEJICHUH, HE COOTBETCTBYIONIMX AeHcTBUTENbHOCTIY [3, C. 112].

Enre ogarM CMEXHBIM COCTaBOM TPECTYIUICHUS SIBISICTCS CITY»KeOHBIA Toytor (cT.292
YK P®), To ectb aeiicTBUE, COBEpIIaEMOE JIOHDKHOCTHBIM JIMIIOM, KOTOPOE CBSI3aHO C
WCKa)KEHUEM WM CO3J]aHHEM JIOKHBIX CBEICHHUU B OQUIMAIBHBIX JOKYMEHTaX. B maHHOM
cllyyae akKIIeHT HampaBleH Ha 3JI0YNOTPEOJICHUU CIIY:KEOHBIMH TOJHOMOYUSMH U TOPUY
o(pUITATEHBIX JOKYMEHTOB, YTO TaK)KE MOXKET NMPHUBECTH K JCHUCTBHSM, HAINPABICHHBIM Ha
HE3aKOHHOE TOJTyYeHHE BBIILIAT.

Bo Bcex mepeuncieHHBIX COCTaBax TMPECTYIUICHWH HE COBMAAAIOT TaKXkKe IENH
MPECTYIHOM  JEATENIbHOCTU.  Tak, MOIIEHHMYECTBO  HAIIPABIEHO HAa  IOJIyYECHUE
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HETPETYCMOTPEHHBIX BBHIILIAT, B TO BpeMs KaK OCTAIbHBIC COCTABbI MOTYT MMETh WHBIC IICIIH,
HampUMep, MOoJyIeIKa JOKYMEHTOB 11eJTb HE3aKOHHOT'O MCIIONE30BAHMUS TPAHCIIOPTHOTO CPEJICTBA,
a CITy’)KeOHBIM TIOIJIOT MOKET OCYIIECTBIISATHCS ITyTeM BHECCHHS B O(PHIIMATBLHBIC JTOKYMEHTHI
3aBEIOMO JIO)KHBIX CBEJICHHH C IIeJbI0 TMONY4YeHUs JCHEKHBIX CPEICTB OT PabOTHUKOB
KOMIIaHUH.

BaxHbIM MOMEHTOM SIBISETCS Takke mpoOnema kBanudukanuu. Hampumep,
WCTIOJIB30BaHUE  CIY)KEOHOTO TIIOJIOKEHUSI TIPW  IMOJIYYCHHH BBIIUIAT  SBJISIETCA  0CO00
KBATH(DHUIIUPYIOIIAM TIPU3HAKOM, KOTOPBIM YCHJIMBAET OTBETCTBCHHOCTh 3a COBEPIICHHOE
OOIIIECTBEHHO OMAacHOE JesHWe, W TMpearnojaraeT KBaTU(PHUKAIMIO HE IO COBOKYITHOCTH
npectymieHui co cT. 292 VK P®, a o gactu 3 crateu 159.2 YK PO. Bmenenue ciyxeOHOTO
MOJTOTa XapaKTEePHO JUIS CUTYAIlMid, KOTJa JUIS TOJNydeHHUs BBIIDIAT WMENa MECTO OBITh
YMBIIUICHHAS MOeNKa OUIMATIBHON JOKYMEHTAIIH.

OTMeTHM, 9TO B HACTOSIIIIEE BPEMS PACIIPOCTPAHEHO SIBJICHHE, CBSI3AHHOE C MOJTyYCHUEM
nocoOuii Ha AeTell «matepsMu-oauHouKamMu». CyTh TaHHOTO JESTHUS 3aKTI0YaeTCsl Yallle BCEro
B YMBIIIUIEHHOM YMOJ4aHuM 00 oTIie peOeHKa 1100 B 0TKa3e OT 3akioueHus Opaka. OOpariasch
B MecTHeIe otraencHus IleHcnonHoro ¢onma Poccum, >KEHIIMHBI HAMEPEHHO ITBITAFOTCS
MIOJTYYUTh BBIIUIATHI HA JIeTEH, He Mmojo3peBast 00 oTBeTcTBeHHOCTH. Tak, B 2024 romy maHHoe
npecTynHoe aesiHue Obu1o coBepiieHo 6onee 500 KEeHIMHAMY U3 Pa3HBIX PETMOHOB CTPAHBL.

[ToaBoas MTOT MPEICTABJICHHOMY HMCCIICOBAHHIO, MBI TIPUIILTH K BBIBOJAY O TOM, YTO
pasrpaHUYeHUEe MEXITYy MOIICHHHYECTBOM TP TOJYYEHUH BBITUIAT U CMEXKHBIMU COCTaBaMHU
MPECTYIUICEHU  SBJSIETCS  KIIOYEBBIM  JUIsI  MPABWIBHOM — KBaqM(UKALMU  JIEHCTBUI
MPAaBOHAPYIIUTENICH, a TaKkKe JUI1 Ha3HAYCHMS aJCKBAaTHOTO Haka3aHus. [IpaBuiibHas
KBaTH(UKAIMS BO3MOKHA TOJBKO TIPU aHAIN3E KOHKPETHBIX OOCTOSITENLCTB Jieia ¢ OMOpOi Ha
XapakTep MOBEICHHS IPECTYITHHUKA.

MOIIICHHUYECTBO TIPH TIOJYYCHUHM BBITUIAT, KaK IPaBHUIO, OCYIICCTBIICTCS dYepe3
HAMEPEHHOE BBEACHUE B 3a0y)KICHHE JIUI WIM OPraHW3alldii, YTO MPHUBOAUT K TOITYYECHUIO
HETPaBOMEPHOM BBITOIBI.
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AHHOTALUSA

B nanHOl cTatbe paccMOTpPEHBI OCHOBHBIE AaKTyajbHBIE BOIMPOCHI MPABOBOTO
pEryarpOBaHuUs paccieI0OBaHusl MPECTYIUICHUI TaMOKEHHBIMU OpraHaMu. bbuin paccMoTpeHsI
OCHOBHBIE HOPMATHBHO-TIPABOBBIE AaKThl, PETYIHPYIOIIUE PACCIECIOBAHUSA MPECTYILICHUI
TaMOXXCHHBIMU OpraHaMH, BBISBICHBI OCHOBHBIE MPOOJEMBI M MPEUIOKEHBI MYTH PELICHUS
JAHHBIX TPOOJIEM.

KiroueBble cj0Ba: TpecTYIUIGHUWs, TMpPECTYIUIEHHS B  TaMOXXEHHOH  cdepe,
pacciiefioBaHusl TPECTYIUICHWH, TPABOBOE paccieOBaHUE MPECTYIUICHUH TaMOKEHHBIMU
OpraHaMu, TAMOKHSI.
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Abstract

This article discusses the main topical issues of the legal regulation of the investigation of
crimes by customs authorities. The main regulatory legal acts regulating the investigation of
crimes by customs authorities were reviewed, the main problems were identified and ways to
solve these problems were proposed.

Keywords: crimes, crimes in the customs sphere, investigation of crimes, legal
investigation of crimes by customs authorities, customs.

Ha cerognsimHMii J€Hb NPaBOBOE PETYJIUPOBAHUE PACCIEIOBAHUSA MPECTYIICHUH
TaMOXXCHHbIMU ~ opraHamMu B Poccuiickonn ~®@enepani  OCYHIECTBIIETCS. B paMKax
3aKOHOJIaTENIbCTBA, PETYIMPYIOIIETO JEATEIbHOCTh TaMOKEHHBIX OPIraHOB, YIOJIOBHOTO M
YTOJIOBHO-TIPOIIECCYAJIBHOTO TIpaBa W HMMeEET psin ocoOeHHocTeld u mpoOsem. st Hauanma
pacCMOTpPUM OCHOBHBIE HOPMATUBHO-IIPABOBBIE AaKThl, PETYIHMPYIOIIME PaCCIEIOBAHUSA
MIPECTYIUICHU I TaMO>KEHHBIMH OpraHaMH, a TOCJIe Yero MepeuieM K aHaIu3y Mpo0ieM B JaHHON
chepe.

Tabnuya 1
Hopmamueno-npasoswvie akmul, pecynupyrowue
paccnedosanusi NPecmynaeHUl MaMONCeHHbIMU OP2AHAMU.

Hopmamuenwtit npaeoeoit

axm Cepepa pecynupoganusn

Yemanasnusaem obwue npunyuns mamooicenHo20 pe2yiuposanus, 6Kuo4asl
NOJIHOMOYUSL NAMONCEHHBIX OP2AHO8 8 6OPbOE C NPABOHAPYUEHUAMU, Onpederiem
NOP00K NPOBEOEHUs MAMOICEHHO20 KOHMPOTs, O0OCMOMPA MOBAPO8 U
MPAHCNOPMHBIX CPeOCM8, d MAKHCe 8blABNIeHUsL HAPYWEeHUL

Tamooicennulil KoOekc
Eepasuticxozco
9KOHOMUYECKO20 COI03d

Deoepanvuuiil 3akon «O
MAMONCEHHOM
pe2yiuposanu 8
Poccuiickou Dedepayuuy

Pezynupyem dessmenvrocms mamooicennblx opeanos P®, ux norHomoyus u
00513aHHOCMU, YCIMAHABIUBAEM NOPSAOOK NPOBEOEHUsI ONEPATNUBHO-PO3ICKHO
deamenvrocmu (OPI]) mamooicenubiMu opeanamu.

Koumpabanoa (cm. 226.1 YK P®), nezaxonuwlii 060pom HapKOMUIEeCKUX cpeocms,
NCUXOMPONHBIX Beujecmas u ux npexypcopos (cm. 228-228.4 VK P®), yknonenue om
ynaamul mamodicennvix naiamedxceil (cm. 194 VK P®), ne3akoHHblll 9KCHOpM Uiy
nepeoaua colpbsl, Mamepuanos, 000pyO0sanUs, MexXHoONOUL, KOMOopble MOy
ObIMb UCNONB308AHDL OJIA CO30AHUS OPYIHCUA MACCOB8020 nopadicenus (cm. 189 VK
PD).

Yeonosnwiii kooexc
Poccuiickou @edepayuu

Pezynupyem nopsioox npogederust 003HaHUS U NPed8apUMeNbHO20 C1eOCMEUsL NO

Yeonoeno-npoyeccyanvnwiii
V20108HbIM 0€IaM, 8 MOM YUCTe NO NPECYNIeHUSAM, 8blAGNIEHHbIM MAMONCEHHbIMU

xooexc Poccutickoii

@eoepayuu (YIIK PD)

Op2aHaMU, MAMONCEHHBLE OP2AHBL MO2YN NPOBOOUMb OOZHAHUE NO 0eNAM,
omHecenHviM K ux komnemenyuu (cm. 151 VIIK PD).

Deoepanvhuiii 3akon «O06
ONePamuHO-pO3bICKHOU
OestmenbHOCIUY

Tamooicennvle opeanbl HaoeeHbl NOTHOMOYUIMU NO NPOGEOEHUI0 ONEPAMUGHO-
posvickhbix meponpusmui (OPM) ona eviagnenus u npecewenus npecmynieHul 8
mamodcenHoll cepe.

Kak BumHO u3 Tabnmupl 1, cymecTByeT IOCTATOYHOE KOJIUYECTBO HOPMATHBHO-
MPaBOBBIX AKTOB, PETYJIUPYIOLIMX PACCIEA0BAHUS NPECTYIUIEHUH TaMOXKEHHBIMH OpraHaMH.
CambIMU YacTHIMU IPECTYIIEHUSAMHU B TaMOKeHHOM cepe B 2024 rony sBISUIIMCH KOHTpaOaH 1bl
TOBapOB, HE3aKOHHBI OOOPOT HAPKOTHKOB, YKJIOHEHHME OT YIJIAaThl TAMOXKEHHBIX IUIaTeXeH,
HE3aKOHHBI SKCHOPT CTPATErMYECKU BaXKHBIX TOBapoB. Tak, B CeBepo-3amajHOM pErMoHe 3a
2024 ron U3bATO PEKOPAHOE KOJIMYECTBO 3alpelIEHHBIX BEIECTB, Oonee 7 TOHH, BO30YKAEHO
41 yronoBHoe J1e710 1o hakTaM KOHTpaOaH Ikl 3alPEIIEHHBIX BEIIECTB.

ITo mtoram 2024 roga TamMO)XK€HHbIE OpraHbl, AEHCTBYS KaK CaMOCTOSATENBHO, TaK U
COBMECTHO C NPABOOXPAHUTEIBHBIMU CTPYKTYPaMU, U3bSUIM U3 HE3aKOHHOTO 000pOTa MouTH 22
TOHHBI KOHTPOJMPYEMBIX BellecTB. M3 aToro oo0bema 6onee 4 TOHH COCTaBUIIM HAPKOTHUECKHE
cpenctBa. B pamkax OOpbOBI C MpeCTYIUICHUSIMU ObUTO BO30YXA€HO 317 YrojoBHBIX A€M, U3
koTopbIX 162 — 1o cratke 229.1 YK PO (koHTpabaH1a HAPKOTUYECKUX CPEJCTB, ICUXOTPOITHBIX
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BEIIECTB M UX TmpekypcopoB) u 153 — mo cratee 226.1 YK P® (kontpabanma
CWJIBHOZAEHCTBYIOLINX BELLECTB).

HecmoTpsi Ha MHOTOYHCIIEHHBIE YTOJIOBHBIE Jlela TAMOXKEHHBIX OpPTaHOB, CYIIECTBYIOT
psix mpobieM, KOTOpbIE HEOOXOMMO PEIINTh Ha EPCTIEKTUBY 1S 3 PEKTUBHOM pabOTHI.

Ha mamr B3risig, camoit 601bI10i mpoOaeMoi SBISIOTCS pa3rpaHUYEHUs] KOMIICTCHIIUN
MEXIYy TaMOXCHHBIMH OpraHamMM U JPYTMMH TPaBOOXPAHUTEIIBHBIMU  CTPYKTYPaMHU.
TamoxkeHHbIE OpraHbl HAJEJICHbl OrPaHWMYEHHBIMUA IOJHOMOYMSMH 10  PaCCIIEJOBAHUIO
NpEeCTYIUIEHHH (B OCHOBHOM JIO3HAHHUE), MOATOMY CIIOKHBIE Jiena, TpeOyrolye MpoBeIeHHs
CJIEJICTBEHHBIX JecTBUH, nepenatorca B MB/I, a motom B CrieAICTBEHHBIM KOMUTET, YTO MOXKET
IIPUBOJIUTH K 3aTATMBAHUIO paccienoBanus. Hanpumep, Tpoux rpaxnas JINTBBI U IByX pOCCUSH
3aMoI03pWiIN B CO3/IaHUM MPECTYNHOW TpyMIbl, KOTOpas 3aHMMaslachk NocTaBkamu B Poccuro
KPYITHBIX TAPTHH 3allPEICHHBIX BELIECTB, JaHHOE YroJ0BHOE /€0 Juiuiaock ¢ 2009 mo 2021 rox
(12 ner) [2].

Crenyromeil npoOieMoli sBIsieTCS HEJJOCTaTOYHAs HOpMaTuBHAsA 0a3a st OOphOBI C
HOBBIMM BHJIAMHU TpPECTYIUIEHUA. PoccHiiCKoe 3aKOHOJIATEIhCTBO HE BCErJa YCIEBAeT 3a
TIOSIBIICHMEM HOBBIX CIIOCOOOB COBEpIIECHHS NPECTYIUICHHH, TaKMX KaK HCIIOJIb30BaHHUE
KPHUIITOBATIIOT AJIS1 YKJIOHEHHsI OT TaMOXKEHHBIX IIaTeXe WM KOHTpabaH[a uepe3 MHTepHET-
wiatopmbl.  Tak, ApOutpaxsbii cyn KpacHospckoro kpast BbiHec Pemienme mo nemy
Crporinomakcriopt (Ne A33-32693/2023), B KOTOPOM paccCMaTpUBAJICS BOMPOC OIPEACTICHHS
TaMOKEHHOM CTOMMOCTH YCTPOMCTBA Uil ManHMHra kpunroamoT. [locie Beiycka ToBapos
CuOHMpCKON DIEKTPOHHOH TaMOXKHEH OCYIISCTBIEH COOp W aHaluM3 JOIOJIHUTEIIBHOMN
uHpopManMy, B TOM 4YHCIE IIyT€M HAIlpaBICHHUS 3alpOCOB B YIOJIHOMOYEHHBIH OaHK,
MHOCTPAaHHOMY KOHTpAareHTy, MEPEeBO3UMKaM, I'Py30BOMY areHTy MOPCKOrO NEepeBO3YHMKa, a
takke B Mpkyrckyro 1 HaXoIKMHCKYIO TaMOXHH, YTO CO3/1aBaJI0 HEKOTOpBIE NPOOJIEMBI U
3aTATMBAJIO MPOLIECC PACClIEOBaHUs IpecTyIieHus [3].

Eme onHOM akTyanbHOM MpoOJieMO — SABISICTCS HEAOCTAaTOYHAs TEXHUYECKas
OCHAICHHOCTh TaMOYKEHHBIX OpraHoB. Hampumep, yBenMUMBAETCSI KOJIMYECTBO COKPBITHS
TOBApOB OT TAMOYKEHHOTO KOHTPOJISI MyTEM HCIONb30BaHUSI TAMHHWKOB WJIM UHBIX CIIOCOOOB,
3aTPYIHSIONINX O0OHAPYKEHHE TOBAPOB OOBIYHBIMHU JIETEKTOPAMHU Ha TAMO>KEHHBIX MTOCTAX.

B 1enom BbIsIBIIEHHBIE TTPOOIEMBI, MOKHO PELINTH CleayromuM oopazom: Heobxommumo
YCUJIUTh KOOPAMHAILMIO MEXIY TaMOKEHHBIMH OpraHaMH M JAPYIMMHU MPaBOOXPAaHUTEIbHBIMU
CTPYKTYpaMH, YIYUIIUTh OCHAILCHUE TAMOXXEHHBIX OPTaHOB COBPEMEHHBIM OOOPYHIOBaHUEM U
TEXHOJIOTHSIMUA JJI1 OOHapy)KeHUS KOHTpabaHIbl M HE3aKOHHOTO IepeB03a TOBAPOB.
CoOTBETCTBEHHO HEOOXOIMMO TaKe MOBBIIICHHE KBAJTM(PUKALNWU COTPYAHUKOB TaMOXKEHHBIX
OpTraHoB, U1 pabOThI C HOBBIM 00OPYIOBAHHEM U TEXHOJIOT USMH.

Takum  oOpa3oM, TpaBOBOE  PEryJlMPOBAaHHME  PACCICIAOBAHHMS  MPECTYIJICHUN
TaMOXEHHbIMH opraHamMu B Poccuiickoii ®enepanuy OCTaeTCs BaXXHbBIM WU JUHAMUYHO
pPa3BUBAIOIIMMCSl  HANpaBJICHUEM TMPABOOXPAHUTENIbLHOM  jaedarenbHocTH. HecMmoTps Ha
3HAYUTENIbHBIE ycleXd B OOppOe ¢ TaMOXKEHHBIMU TPABOHAPYIICHUSMH, TaKHe KaK H3bATHE
KPYIIHBIX NMapTUil HApKOTUKOB, KOHTpaOaHIbl U CUJIbHOJCHCTBYIOIIMX BEILIECTB, CYIIECTBYET
PSIIT aKTyaIbHBIX IPOOJIEM, TPEOYIOIINX PEIICHHS.

*hk
1 BoOmukoB, A.b. Hampapnenust akTyanu3aliy YroJOBHOTO 3aKOHOJATEIBCTBA O IMPECTYIUICHHUSX B cdepe
TamoxeHHOTO jena // Bectauk TBepckoro rocymapersenHoro yausepceutera. Cepust: Ipaso. 2022, Ne 3(71).
C. 100-104.
2. KontpabaHga  HapkOTMKOB Ha  MOJTOHHBL  CIACACTBHE WM TNPUTOBOP — PexuMm  jocryma:
https://pravo.ru/story/248232/
3. PasButne CcymeOHOW TPAaKTUKH MO BOIMPOCAM OIPEACICHUS TaMOXKCHHOW CTOMMOCTH YCTPOWCTBA IS

MalHHMHra KpUOTOBaIOT — Pexxum mocryma: https://mwww.russiantaxandcustoms.com/news/tamozhennaya-
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mayninga-k/
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Moinopoii yuensrit. 2022. Ne 50 (445). C. 342-345
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AHHOTAIINA

B crarbe mpou3BoaMTCS aHAIU3 MPABOBOIO PETYIUMPOBAHUS BOIPOCOB, CBSA3AHHBIX C
3ammTo MH(GOPMAIMK, COCTaBJSIOIICH TpeIMeT aaBOKATCKoW TaiiHel B Poccuiickoit
Oeneparyy. ABTOpaMH BBISBIISIETCS] HECKOJIBKO MPOOJIIEMHBIX aCIIEKTOB B TAKOM HOPMAaTHBHO-
MIPaBOBOM PETYJIUPOBAHUN, KOTOPBIE KAaCAIOTCS HENOCTATOYHOM APPEKTHUBHOCTH TPABOBBIX
rapaHTHi 3alUThl aJBOKATCKOW TailHbl. B 3aKIIIOUMTENHHON YaCTU UCCIIEOBAHUS MTPUBOISATCS
BBIBOJIbI, COJICPXKAILME TMPEMIOKECHUSI MO BHECEHMIO W3MEHEHHI B YTOJIOBHBIM KOJEKC
Poccuiickoit ®enepanyu u denepanbHblil 3ak0H «O0 aBOKATCKOM JEATEIBHOCTH U aIBOKAType
B Poccuiickoii ®Denepanun», HANpaBlIeHHbBIE HA YCTpaHEHHE MPOOEIoB B  00JacTH
PErylIupOBaHUsl FOPUIMYECKOM OTBETCTBEHHOCTM 33 PA3IJIALICHUE W IOJIYYEHHUE CBEJICHUU,
COCTAaBJIIFOIINX MTPEIMET aJJBOKATCKOW TalHBI.

KiroueBble cioBa: ajgBOKaTCKas JESTENbHOCTh, aJBOKAaTCKas TaiiHa, YroJOBHas
OTBETCTBEHHOCTb, PA3IJIAIICHAE CBEICHUH, ITOJIyYEHUE CBEICHU.

Abstract

The article analyzes the legal regulation of issues related to the protection of information
constituting a subject of attorney-client privilege in the Russian Federation. The authors identify
several problematic aspects in such legal regulation, which concern the insufficient effectiveness
of legal guarantees for the protection of attorney-client privilege. The final part of the study
provides conclusions containing proposals for amendments to the Criminal Code of the Russian
Federation and the Federal Law "On Advocacy and the Bar in the Russian Federation” aimed at
eliminating gaps in the regulation of legal liability for disclosure and receipt of information
constituting a subject of attorney-client privilege.

Keywords: advocacy, attorney-client privilege, criminal liability, disclosure of
information, receipt of information.

AnBokatsl B Poccuiickoit denepaiiin OCyIECTBISIOT ACSITEIbHOCTh, HAIPABICHHYIO Ha
OKa3aHWE TpaxkgaHaM opuandeckoil mnomomu. C menbio moBbimeHus 3(dekTuBHOCTH
aJIBOKaTCKOM JEATENbHOCTH, a Takke OOEeCHeueHus] 3aKOHHBIX HMHTEPECOB TpakIaH, Ha
(denepaTbHOM YPOBHE 3aKPEIUISIFOTCS HOPMBI, TIOCPEICTBOM KOTOPBIX PEryJMpyeTcs OXpaHa
CBEJICHHIA, KOTOPHIE COCTABISIOT aJIBOKATCKyIO0 TaiiHy. HekoTopwie mpoOiembl, CBsI3aHHBIE C
3aIIUTON TAaKUX CBEJCHHM, 00Jadar0T MPOOJIEMHBIM XapaKTepOM U TPEOYIOT CBOETO PEIICHUS
MOCPEICTBOM BHECEHHUSI M3MEHEHUI B aKThI ICUCTBYIOIIETO 3aKOHOIATEIILCTRA.

B mnepByro ouepenb, cieayeT OINpeNeiauTb WCTOYHUKUA NPAaBOBOTO PEryIUPOBAHUSA
anBokarckoil TaiHbl. Tak, ®emepanbHbiii 3akoH OoT 31 mas 2002 roma Ne 63-D3 «O6
a/IBOKaTCKOH J1eSTeNbHOCTH U a/1BoKaType B Poccuiickoit ®deneparym» (fanee 1no TeKCTy CTaTbu
— @3 «O6 anBoKaType»), B CTaTbe 8 COJACPXKUT yKazaHHE Ha TO, YTO IMOJ] aJIBOKATCKOW TaifHON
HEOOXOMMO TTOHMMATh JIFOOBIE CBEICHUS «CBSI3aHHBIC C OKa3aHHUEM aJIBOKATOM FOPHIMYECKOM
TIOMOIIM CBOEMY JIOBEPUTETION [2].

Konekc mpodeccroHanbHON STHKM aJBOKaTa (namee mo TekcTy cratbu — KIIDA),
npuHATHIN 31 auBaps 2003 rogy v npUpaBHEHHBIA K HOPMATUBHO-TIPABOBBIM aKTaM, B CTaThe 6
Oosiee MOAPOOHO OMpeAessieT, YTO MMEHHO BXOAWT B TpeaMeT (ComepiKaHWe) aTBOKATCKOM
TalHbI;

- daxT oOpaleHns K aJBOKATy, BKJIIOYasi IMEHA U Ha3BaHUS IOBEpUTEICI;
- BCE JIOKa3aTeNbCTBA U JOKYMEHTBHI, COOpaHHbIE aJBOKAaTOM B XOJe
MOJITOTOBKH K JIEITY;

- CBCICHU, ITOJTYUCHHBIC aIBOKATOM OT ,Z[OBCpPITGJ'ICfI;
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- UHQOpMAIMIO O JOBEpUTENie, CTABUIYI0 HM3BECTHOW aJBOKATy B Ipolecce
OKa3aHUS FOPUINYECKON TOMOIIH;

- COJIEP’KaHUE IPABOBBIX COBETOB, JAHHBIX HEIOCPEACTBEHHO JOBEPUTENIIO WIH
eMy IpeIHa3HAYECHHBIX;

- BCE aJIBOKATCKOE MMPOU3BOJCTBO IO JEITY;

- YCIOBHUS COIJIAIICHUsT OO0 OKa3aHWM IOPUAWYECKOW TMOMOIIM, BKIIIOYAs
JICHE)KHBIE PACUETHI MEKY aJIBOKATOM U JJOBEPUTEIIEM;

- ro0ble Ipyrue CBEACHHUS, CBI3aHHBIE C OKA3aHHEM aJJBOKATOM HOPUIMUYECKON
nomotm» [3].

[Ipunsiteie Ha ypoBHe DenepanbHOM mNanmaTel agBokaToB Poccuiickoit deneparum
PexomeHmanmu mo oOeclieYeHUI0 aBOKATCKOM TallHBI M TapaHTUH HE3aBUCUMOCTH aJBOKATa
MPU  OCYIIECTBICHUM aJBOKaTaMH MPO(EeCCHOHAILHON JEsITeIbHOCTH BKIIOYAIOT B ce0s
yKa3aHHe Ha TO, YTO B KaYeCTBE OJHOM M3 rapaHTUil o0ecrieueHHs COXpPaHHOCTH MH(OpMAaInH,
COCTaBJISIONICH MpeIMeT aJBOKATCKOW TaiHBI, ClieAyeT paccMaTpuBaTh BKitoueHHe B @3 «O06
aZIBOKaType» IIOJIOKCHHs, YCTAHABIMBAIOLIETO OrPaHUYEHUS HAa IPOU3BOJACTBO OTAEIBHBIX
CJIEICTBEHHBIX JICHCTBUI M ONEPATHUBHO-PO3BICKHBIX MEPONPUATUN B OTHOLIEHUM aJBOKATOB
[4].

[lo HamieMy MHEHMIO, B TIOJIHOM MeEpe, pacCMaTpUBaTh YKAa3aHHBIC OTPaHUYEHUS B
Ka4yecTBe NEWCTBUTENTBHO A(P(PEKTUBHON TapaHTUM HE TpPEACTaBIsIeTCS BO3MOXKHBIM. JLI.
[lep6akoBa OTMEYAET, UTO B KAYECTBE €AMHCTBEHHOW MEPhl OTBETCTBEHHOCTH, KOTOPAsi MOXKET
OBbIT IPUMEHEHA B CITy4yae MOJTY4YeHHs HECAHKIIMOHUPOBAHHOTO JIOCTYIA K a/JIBOKATCKON TalHe,
BBICTYIIA€T TPU3HAHUE JOKA3aTEIbCTB, IOJYYEHHBIX C HaApYIICHUSMH, HEIONYCTUMBIMH K
MCTIONIb30BaHMIO B paMKax MPOU3BO/ICTBA 110 YroJIoBHOMY Aeiy. [lo MHeHHIO aBTOpa, IO00HBIX
Mep HEIOCTATOYHO JAJISl TOrO, YTOOBI B JCWCTBUTENBHOCTH TOBIHATH Ha MPABOOXPAHUTENCH,
CHM3MB KOJIMYECTBO CITy4aeB HapYyILLIEHHs CYIIECTBYIOIMX OrpaHlueHui (8, c. 33].

W.B. JloronnH mpuaep:kuBaeTcs aOCOMIOTHO aHAJIIOTMYHOW mo3ullnu. B cBoelt pabote
aBTOP YTBEPXKIAET, YTO, KaK pPAasrialllcHHE aJBOKATCKOW TaWHbl CAMHUM aJBOKATOM, TaK H
IIOJIy4EHUE JOCTYNAa K COOTBETCTBYIOIIMM CBEACHUSM COTPYAHHKAMH IPABOOXPAHUTEIBHBIX
OpraHoB, IMPEAINoJaracT HEe3HAYUTEIbHbIE IO CBOEMY XapaKTepy CaHKIMHU. B mepBom ciydae
IIPelyCMaTpUBacT JUCLUILIMHAPHAS OTBETCTBEHHOCTD, BILIOTH JO JIMILEHUS CTaTyca aJBOKara.
Bo BTOpOM, Kak yxe ObLJIO CKa3aHO BBIIIE, HAPSMYIO CAHKIIMU HE MPEeayCMaTpUBAIOTCS BOBCE,
XOTSl HE 3aKOHOJATEIIbHO HE OTPHIIAETCS BO3MOKHOCTh TMPUBJICUYEHUS K IUCHUIUIMHAPHOU
OTBETCTBEHHOCTH COTPYJHHMKOB IIPAaBOOXPAHUTENIBHBIX OpPraHOB B CIIy4a€ COBEPLICHHS
OIPENIETICHHBIX MMPOCTYIKOB, HAPYILAKOIIMX, B TOM YHUCIIE, HOPMbI YTOJIOBHO-TIPOLIECCYAIBHOTO
3aKOHOJATENBbCTRA [ 5, €. 90].

Cornacumcsi ¢ MHEHUSIMH YKa3aHHBIX aBTOpPOB. J[eHCTBUTENIBHO, MPECTABISAETCS, YTO
pasriianieHye aJBOKaTCKOM TalHbl, paBHO KaK U MOJIYYEHHE JOCTYIA K CBEICHUSIM, BXOSIIUM B
ee CojepXaHue, OJDKHO MpeArnoyarath 0ojiee CTporue Mepbl OTBETCTBEHHOCTH. OOOCHYeM
BBIJIBUHYTBIN TE3HC.

Tak, HapylleHHE YCTAaHOBJICHHBIX OrPAHUYEHHH, CBSI3aHHBIX C IPOU3BOJCTBOM
OIEPAaTUBHO-PO3BICKHBIX MEPOINPHUSITUN U CIEACTBEHHBIX JICHCTBUI B OTHOLIEHWM aJIBOKATa,
BJICUET 3a COOOM HACTYIUIEHWE BpEIHBIX MociencTBuil. [logoOHOE MposBISETCS B TOM, UYTO
MOJTyYeHHbIE MOA0OHBIM 00pa3oM CBEAECHUS HE MOTYT ObITh NPU3HAHBI JIOKA3aTEIbCTBAMHU I10
ymom4aHuro. KpoMe Toro, HapymaroTcsl 3aKOHHbIE HHTEPECHI IOBEPUTEIIS.

Kak BepHo 3ameuaer A.A. CHHUYKUH, IPU3HAHUE JOKA3aTEIbCTB HEAOIYCTUMBIMU €1Ie
HE TMKBUIUPYET TEX BPEAHBIX MOCIEICTBUI, KOTOPBIe ObLTH MPUYNHEHBI HAPYILICHUE YTOJIOBHO-
MIPOLECCYANBHOTO 3aKOHOJATENIBCTBA. TaK, COTPYAHUKHN MPAaBOOXPAHUTEIIBHBIX OPraHOB MOTYT
WCTOJIb30BaTh IMOJIyYCHHBIE CBEICHUS AJIsi MOJTYYEHHUS MHBIX JOKA3aTeNbCTB, 00 MCTOYHHMKAX
KOTOPbIX MM pPaHEE W3BECTHO HE ObUIO, HO Y)K€ IOJHOCTBIO 3aKOHHbIM IiyTeM. IlonoOHble
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NEUCTBUSI CYHIECTBEHHO CHUXKAIOT YPOBEHb 3(P(EKTHUBHOCTU BBIMOJIHEHHS aJBOKATOM CBOMX
0053aTENIbCTB  TEpe]] JOBEpUTENeM, TaK KaK TOCTPOCHUE IJIMHHUH 3alllUThl CYIIECTBEHHBIM
00pa3oM YCIIOKHAETCS, TpeOyeT MepecMoTpa paHee pa3pabOTaHHOTO IUIaHA BBUJIY BHOBD
BO3HUKIITUX 00CTOATENLCTB [7, . 141].

M.B. I[loik0BHMKOBa IOJTHUMAET B CBOEM MCCIICIOBAHUU €ILIE OJIHY, HE MEHEE BaXKHYIO
po0JieMy, TaK)Ke CBS3aHHYIO C OTBETCTBEHHOCTBHIO 32 HAPYIIIEHUE MPABUI OXPaHbI M 3aIUTHI
aJIBOKAaTCKOM TaiHbl. Tak, ucxomas u3 tekcra cratbu 8§ M3 «O06 aaBokarype» u crathu 6 KIIDA
CIIEYeT, YTO 00S3aHHOCTHIO MO OOECTICYCHHUIO 3aIUTHl HH(OPMAIIUHN, COCTABIISIONICH TPEIMET
aJIBOKaTCKOM TalHBI, HAJENAETCS TOJBKO caM aJBOKaT. B To)ke BpeMs, OCTaeTcs HESICHBIM,
pacrpocTpaHseTcsl 1 JaHHOe TpeOoBaHUE Ha JIMII, KOTOPBIE cTaTyca agBoKara ObUTU JIUIICHBI
[6, c. 286]?

Cormacumcst ¢ aBTopoM B TOM, UTO 3aKoHojaTeNnbHas (OpPMYJIMpPOBKA B
JNEHUCTBUTENBHOCTH CO3Ja€T HEKOTOphbIe HeomnpeneneHHOCTH. C OAHOM CTOPOHBI, aJBOKaTCKast
TailHa, paBHO Kak M TpeOOBaHHME IO €€ OXpaHe, 00JiaAaeT OECCPOUHBIM XapPaKTEPOM.
B03MOXHOCTB pa3riameHusi COOTBETCTBYIOLIMX CBEIEHHUM TOMYCKAETCS TOJIBKO MPH YCJIOBHUH,
€CIii Ha TO OBUIO JaHO JOOpOBONBHOE coriache camMum aoBeputenem. C Apyroil CTOpOHBI,
naHHas OOS3aHHOCTH PACIPOCTPAHSETCS MMEHHO Ha aJIBOKATOB, TaK KaK yKa3aHWsS Ha JIHI,
JIMILIEHHBIX TaHHOTO CcTaTyca, B 3aKOHE OOHapYKeHO HAMH He ObLIO.

Takum 00pa3oM, Ha OCHOBAaHWU W3JIOKEHHOTO, MOXHO TPHUTH K BBIBOAY O
HEOOXOAMMOCTH BHECEHUSI U3MEHEHUH B JCHCTBYIONIME HOPMATHBHO-TIPABOBBIC AKTHI, C IIEIHIO
TIOBBIIIEHUSI YPOBHA A(PPEKTUBHOCTH TMPABOBBIX TapaHTHH OXpaHbl M 3alIUTHl aJBOKATCKOM
TaiiHbl. C 3TOH LIEJBIO TIpeIaracMm:

1.  Jlomomaute YronoBHbli kojekc Poccuiickoit ®enepanmu [1] crateeit 310.1
noJi 3arojioBkoM «He3akoHHOe NOJydeHHe WM pas3rilalleHue CBEJCHUM,
COCTaBJISIIOIIMX aIBOKATCKYIO TaiHy». CuuTaem, 4TO CAHKIMs MO JAHHOMY
COCTaBy IMPECTYIUIGHUSI MOKET TIOJHOCTBIO JyOJIMpOBaTh  CAHKIIMIO,
npeaycMoTpeHHyto cratbeit 310 YK PO.

2. Jonomaute ®3 «OO0 amBokarype» dYacTbio 4 B CICAYIOIICH PEIAKITIH:
«O0s13aTeNbCTBO 10 COXPAHEHHMIO CBEICHUM, COCTABIIIONINX a/JIBOKATCKYIO
TaiiHy, 0o0JiajaeT OECCPOUYHBIM XapaKTePOM M PACIPOCTPAHIECTCS Ha BCEX
aJIBOKATOB, BKJIFOYAs JINL, IMIIEHHBIX COOTBETCTBYIOILETO CTATyCa».
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AHHOTAIUSA

CraTps OCBsIIIEHa TPOBEACHHIO aHaM3a MMPABOBOT'0 CTaTyca MPOKYpaTyphl 10 HAA30py
3a COOJIFOJICHMEM 3aKOHOB B HCHPABUTENBHBIX YUPSKACHHAX. B paMkax HacTosmeld cTaThbh
BBISIBIISIETCS. MECTO MPOKYPATYphl 0 HAI30py 3a COOJNIIOJICHHEM 3aKOHOB B HCTIPABUTEIBHBIX
YUPEKACHUSIX B CUCTEME POCCUIMCKOM MPOKYpaTyphl, UX MPEeAMET AeSTeIbHOCTH, KOMIIETEHIINS
u monHoMmouws. CrenaH BBIBOA O TOM, YTO TPOKYpaTyphl 3a COOJIOJEHHEM 3aKOHOB B
WCIPABUTENBHBIX YUPEKACHHUAX SBISIIOTCA  CHELMAIM3UPOBAHHBIMU  MPOKYpaTypamH, B
KOMITCTCHIIMIO KOTOPBIX BXOJUT OCYIIECTBICHHE HAA30pa 3a COOJIIOJICHHEM 3aKOHOB B
WCIPABUTENBHBIX YUPESKICHUSIX, HAJCICHHBIE I 3TOTO CHEUUAIbHBIMU TMOJTHOMOYUSIMH,
l'[pI/IHI/IMaIOH_[I/Ie IIOCTAaHOBJICHUA, 06513aTeJ'IBHI:IC I HUCITOJIHCHU ST aI[MI/IHI/ICTpaI_II/ISIMI/I
WCIIPABUTENBHBIX YUPEIKICHHI.

KuroueBble cji0Ba: MpaBOBOM CTaTyc, MPaBOBOM CTaTyc NPOKypaTyphl, HaI30p 3a
COOJTIOJICHHEM 3aKOHHOCTH B UCTIPABUTENIBHBIX YUPEIKICHUSIX.

Abstract

The article is devoted to the analysis of the legal status of the Prosecutor's Office for law
enforcement in correctional institutions. Within the framework of this article, the place of the
Prosecutor's Office for the supervision of compliance with laws in correctional institutions in the
system of the Russian prosecutor's office, their subject matter, competence and powers are
revealed. It is concluded that the prosecutor's offices for law enforcement in correctional
institutions are specialized prosecutor's offices, whose competence includes supervision of law
enforcement in correctional institutions, endowed with special powers for this purpose, adopting
decisions that are binding on the administrations of correctional institutions.

Keywords: legal status, legal status of the prosecutor's office, supervision of the rule of
law in correctional institutions.

Baxnas ¢yHkimsa mo oOecreueHHI0 3aKOHHOCTU U COOJIIOACHUS 3aKOHOB M HHBIX
HOPMATHBHBIX TPABOBBIX aKTOB, JAcWCTBYrONMX B Poccuiickoir deneparyiv, NPUHAIICKAT
npokyparype Poccuiickon @enepanuu. YHHUKAJIBHOCTh POCCUHCKON NMPOKYpaTypbl COCTOUT B
TOM, YTO CHCTEMAa OPraHOB IIPOKYpPaTyphl OCYHIECTBIIIET HAA30p IO MIMPOKOMY KpYry
NPEeIMETOB, OXBAThIBAs, TAKUM OOPa30M, BECh CIIEKTpP OOILECTBEHHBIX OTHOLIEHUH. OnHUM U3
CaMOCTOSITENBHBIX MTPEAMETOM IIPOKYPOPCKOrO HAA30pa BBICTYNAET HAA30p 3a COOJIIOACHUEM
3aKOHOB B UCIIPABUTEIIBLHBIX YUPEKICHUAX.

BaxxHocTs oOecredeHuss cOONIOZEHUS] 3aKOHOB B HCIPABUTENIBHBIX YUPEXKICHUSIX
HEBO3MOXXHO HenooueHUTb. CoJepiaHue B MCIPABUTENBHBIX YUPEKACHUSAX IPEANONaraet
HEOOXOIMMOCTb COOJIIOAEHHS PEKIUMA UCTIPABUTEIBHOIO YUPEXKICHUS JIMI[AMH, OTOBIBAIOILIUMHU
HAaKa3aHue, IOJAYMHEHUE aJIMUHHMCTPALMM YYPEKIECHUH, Ha KOTOPHIC BO3JIOKECHO HMCIIOJIHEHUE
HaKa3aHWU.

OnHako OOBEKTHUBHO MpHCYIIAas 3aKPBITOCTb YUPEKICHUSM HCIOJHEHUS HaKa3zaHUN
HEpEeIKO MOXKET OBbITh NPUUMHOM HapyILIEHUS NpaBWJ COAEP)KaHUS JIML, OTOBIBAOIIMX
HAKa3aHUe, CO CTOPOHBI aIMUHUCTPALIMI YUPEKICHUHN, UCIIOJIHAIOIMX HAKa3aHUE.

HccnenoBanue npaBoBOro craryca NpoKypaTyp IO HaJ30py 3a COOIIOJEHUEM 3aKOHOB B
WCTIPAaBUTENBHBIX YUPEXKJICHUSIX BBI3BOJHUT YSCHUTH CHELU(PUKY TPOKYpaTyp, HPEIMETOM
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IPOKYPOPCKOIO Ha/30pa KOTOPBIX SIBIAETCA 3aKOHHOCTb 3a COOJIFOZEHHUEM M HCIIOJHEHHEM
3aKOHOB B MCIIPAaBUTEIBHBIX YupekacHusAX. [loHATHE nmpaBOBOro craryca IIMPOKO U3BECTHO B
IOPUIUYECKON TOKTPUHE, TOCTATOYHO YaCTO MCIOJIB3YETCs B 3aKOHONATEIbCTBE U MPaKTUKE. B
3akoHoAarenbeTBe Poccuiickoit @enepanuy, onpeAessIomeM IPaBoBOK CTaTyC NPOKYpaTyphl,
HE BCTPEYaeTCs OINPEIECIICHUE IOHATHA IIPaBOBOIO CTaTyca IPOKypaTyp IO Haa3opy 3a
COOJIIO/IEHHEM 3aKOHOB B HMCIIPABUTENBHBIX YUPEXKICHUSAX. YKa3aHHBIM MMpoOen MOXeT ObITh
BOCIIOJIHCH JTOKTPUHAJIBHBIMM MCCIIECJOBAaHUAMH, B TOM 4YHUCIE IPOBEICHHBIM B pPaMKax
Hactosimeil ctartei. Ilom MpaBOBBIM CTaTycOM MPOKYpaTyphl 1O HAA30py 3a COOJIOJICHUEM
3aKOHOB B MCIIPABUTEIIBHBIX YUPEIKACHUAX NPEAIAracTcs MOHUMATh ONPECIICHHOE 3aKOHOM U
MHBIMH HOPMAaTUBHBIMU IIPAaBOBBIMHM aKTaMH IIOJIOKEHHE OpPraHoB IPOKypaTypsl Poccuiickoit
denepanyy, UX KOMIETEHIMH U ITOJIHOMOYMI IIPU OCYILECTBICHUN ITPOKYPOPCKOrO HAA30pa 3a
COOJIFO/IEHHEM 3aKOHOB B HICIIPABUTEIBHBIX YUPESIKICHHSIX.

Cratps 11 ®enepanbHoro 3akona ot 17 suBaps 1992 r. Ne 2202-1 «O npokyparype
Poccuiickoit denepanyn» packpblBa€T OCOOEHHOCTH CHCTEMBbI POCCHUHCKOW MPOKYpaTypbl U
IIpEeAyCMAaTpuBaeT, 4YTO  3BEHbIMU  CUCTEMBI  IpOKypaTypsl  Poccum  BhICTymaroT
CHELMAM3UPOBAaHHbIE M BOEGHHble  HIpokypatypel  [1]. Onnako  mpoucxopsiue
TpaHC(OPMAIOHHbIE TPOLECCHl B  OpraHU3alliM CHUCTEMBbI TMpOKyparypsl Poccuiickoii
Oenepan  MOTPeOOBATIM  pa3rpaHUYEHUE KOMIIETEHIIMM MEXIy TEpPpPUTOPUATBbHBIMU,
BOCHHBIMU M CHELMAIN3UPOBAHHBIMU IMPOKYpAaTypaMH, PE3yJlbTaTOM 4YEro CTajlo MPUHATUE
[Ipuxka3za I'ennipokypaTypsl

Poccun ot 07.05.2008 Ne 84 «O pasrpaHM4eHHMH KOMIIETEHIIMM MPOKYPOPOB
TEPPUTOPUATIEHBIX, BOSHHBIX U JIPYTHX CHELUAIN3UPOBAHHBIX IPOKYpATyp» [2].

Tak, B cooTBeTrcTBHE ¢ 1. 2 aHanm3upyemoro llpukasa, mpokyparypa mo Haa3opy 3a
COOJIIOJICHHEM 3aKOHOB B HCHPABUTEIBHBIX YUPEKAECHUSX SBISETCS CHElHMaIU3UpPOBAaHHON
MPOKYpPaTypO, pyKOBOJICTBO KOTOPOl ~ OCYIIECTBIsIET MpOKypop cyowsekra Poccuiickoii
Oeneparu. B Tex cimywasix, ecnu B cyOnekte Poccuiickoit @enepanuu He (YHKIMOHUPYET
CIeLMAIN3UPOBaHHAs IPOKYpaTypa, IOJIHOMOYMS  MPOKYpPaTyp MO HaI30py 3a COOII0AEHHEM
3aKOHOB B UCHPAaBUTEIbHBIX YUPEKICHUSIX BO3JIAraloTCsl Ha MPOKYpaTyphbl TOPOJIOB U PaiioHOB.
Cr. 32 ®epnepanbHoro 3akona ot 17 sHBaps 1992 r. Ne 2202-1 «O npokypartype Poccuiickoi
®denepanyu» ycTaHaBIUBAET MPEIMET Ha/l30pa B paMKax pealu3alliu MPOKYpOPCKOro Haa3opa
3a cOOJIO/IEHNEM 3aKOHOB B UCTIPABUTENIBHBIX YUPEKICHUSX.

[TousiTHE «@IpeIMET Ha/130pay IIUPOKO UCTIOJIb3YeTCS B 3aKOHOJATEeNbCTBE,
OIIPEIEIISAIONIEM CTaTyC POCCUIICKOM MPOKYPATyphl, OTHAKO HE KOHKPETU3UPYETCS COAEpKAHUE
JIAHHOTO TepMUHA. [[pUMEHUTENIFHO K OCYIIECTBICHHIO HPOKYPOPCKOro Haja3opa B cdepe
COOJIIO/IEHNsI 3aKOHOB B MCIPABHUTENBFHBIX YUPEXKICHHUSX, MPEIMETOM BBICTYIAIOT CIICAYIOLIHE
IpyNINbl OOLIECTBEHHBIX OTHOLICHWM: 3aKOHHOCTb HAXOXKICHUS JIMI B MCIPaBUTEIIBHBIX
YUPEKICHUSX, COOJIOICHHE MPaB U O00S3aHHOCTEH JIMI, COACPKALIMXCA B HCIPABUTEIBHBIX
YUPEXKICHUSIX, 3aKOHHOCTb UCTIOJTHEHUS HAKa3aHUsl, HE CBSI3aHHOTI'O C JIMILEHUEM CBOOOIBL.

Mexny tem, n. 2.2 Ilpukaza I'ennpokyparypel Poccum ot 07.05.2008 Ne 84 «O
pasTpaHU4EeHUM KOMIIETEHIIMM IPOKYPOPOB TEPPUTOPUANBHBIX, BOEHHBIX M  JIPYIHX
CHELMAIM3UPOBAHHBIX TPOKYpPATyp» JETAIU3UPYETCSl COJAEp)KaHUE IPEIMETa AEATEIbLHOCTH
NPOKYpaTyp O Haa30py 3a COONIOJICHUEM 3aKOHOB B HCIPABUTEIBHBIX YUPEKACHHUAX H
JOTIOJTHSIETCSI, YTO TIPOKYpaTypaM TaKKe HAUICKUT OCYIIECTBIATH HAA30p 32 COOJIOCHUEM
HopsAJIKa IIPUEMa, PETUCTPALMU U Pa3peLIeHUH COOOIIEHUH O MPECTYIUICHUAX, OCYIIECTBICHUEM
OIIEPATUBHO- PO3BICKHOW JEATCIIBHOCTH B HWCIPABUTENBHBIX Yy4pexaeHusX DenepaibHOU
CITyOBbl MCIIOJTHEHHS HaKa3aHUH.

[Ipokyparypamu 1O HaJI30py 3a COOJIOJEHHEM 3aKOHOB B HCIPABUTEIbHBIX
YUPSXKICHUSIX  OOecreuynBaeTcsi IpOBepKa 3aKOHHOCTH  TOMELIEHUs  KOro-nmbo B
UCTpaBUTENbHOE YyupekaeHue. llepeyeHb UCHpPaBUTENBbHBIX YUPEKIEHHH, B KOTOPBIX
OCYIIECTBIISIETCSI HAaJ30p, JOCTATOYHO OOIIMpEeH. 37ecCh HEOOXOAMMO YHOMSHYTh HE TOJBKO
CJICZICTBEHHbIE M30JISITOPbI, UHbIE MOMEIEHHs], (YHKIUOHUPYIOIIUE B PEKUME CIEICTBEHHBIX
U30JIITOPOB, HO U JIE4eOHO-NPO(UIAKTUUECKHE YUPEXKICHUS, HO M TaylTBaxXThl, HHbIE
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YUpEXKICHUS, UCIONHAIOUINE HaKa3aHWs, HE CBA3aHHblE C M3osuueil or obmecrtBa. Ilpu
OCYIIECTBJICHUU IPOKYPOPCKOTO HAA30pa 3a COOJIIOJACHHEM 3aKOHOB B HCIPaBUTEIIBHBIX
YUPEKACHUSIX MPOKYPOPHI HANENAIOTCS MOJHOMOYMEM IPOBEPUTH 3aKOHHOCTH MOMEILIECHUS B
UCTIpaBUTENbHOE yupekaeHue. [Ipu oOHapyxkeHur HapylieHuil MpoKypop BIpaBe OCBOOOIUTH
U3 TOJ COJAEpXaHUs JMLO, KOTOpPOEe ObUIO HE3aKOHHO IIOMEIEHO B HCIIPABUTEIIBHOE
YUPEKICHUE, a PABHO OCBOOOANTH U3 IO/ COAEPKAHUS B CIIydyae, €M CPOK COAEPIKaHUS HCTEK.
B wmemsax »s¢ddexTuBHON peanuzanuM MpPOKypOpPCKOrO HaA30pa B JIAHHOM HAIlPaBIECHUH
IIPOKYpOpaM  pEKOMEHAYETCS  OCYIIECTBIATH IPOBEPKY 3aKOHHOCTH IOMELIEHHS B
UCIIPABUTENBHOE YUPEXkKICHUE HE PEKE OTHOTO Pasza B MECHLL.

Crnemyromasi d9acTb HPOKYpPOPCKOTO Haa3opa 3a COOJIIOZEHHEM 3aKOHOB B
UCIIPABUTENIBbHBIX YUPEXKIEHHUsS CBA3aHA C INPOBEPKOW COONIOAEHHS MpaB M CBOOOJ JIMIL,
COZIEpXKAILUXCSl B HUCIPABUTENBHBIX YUPEKACHUSAX. B 1aHHOM HampaBlieHMM IPOBEPSIETCS
OTCYTCTBHE HapyIICHUH TpaB M CcBOOOM, rapaHTupoBaHHBIX KoHcTuTyrueit Poccrn 1 nHbIME
HOPMATHUBHBIMU ITPABOBBIMU aKTAMH JIULI, COAEPKALINXCS B UCTIPABUTENIBHBIX YUPEKICHUSAX.

Ilpn npoBepke 3aKOHHOCTH MCIIOJIHEHMs HaKa3aHUs, HE CBA3aHHOIO C JIMIIEHUEM
CBOOO/BI, NPOBEPSETCS COOTBETCTBUE TMOPS/IKA MHCIOJHEHUS Haka3zaHWs TpeOOBaHUSAM,
YCTaHOBJIEHHBIM HOPMAaMH MaTE€PUAJIBHOTO U MPOLIECCYAIBHOTO MIPaBa.

BaxHoii 9acThI0 NMPAaBOBOTO cTaTyca MPOKYpaTyp MO Haa30py 3a COOIOICHUEM 3aKOHOB
B UCIIPABUTEJBHBIX YUPEKAECHUAX SIBISIETCS COAEPKAHUE UX MOJHOMOYMH, HEOOXOJUMBIX IS
obecrieyeHust peanm3aly  (QYHKIMU TPOKYpOpPCKOro Hamzopa. [l 3Toro mpoxypopsl
HAJIENAOTCA  IIMPOKUM  CIIEKTPOM  IOJHOMOYMM, CBA3aHHBIX C OecHpensTCTBEHHbIM
MOCEIIEHUEM HCIPABUTEIbHBIX YUPEXKICHWH, NPOBEPKOW JOKYMEHTOB, OIPOCE JIHII,
COZIEpIKALIMXCS B UCIIPABUTENbHBIX YUPEXKICHUSAX Ha IPeIMET HapyIIeHHs IPUHAJISKAIX UM
IpaB ¥ CBOOOJI, a TAK)KE€ OTMEHOM HE3aKOHHO HAJIOKEHHBIX aJMUHUCTPALMAMHU YUPEKICHUN
JUCLMIUIMHAPHBIX B3bICKAHMM B OTHOIIEHMM JIMI, COJAEPXALIMXCA B HCIPABUTEIbHBIX
YUPEKACHUSX.

B 3akmounTenbHON YacTH MPaBOBOW XapaKTEPUCTUKU CTaTyca MPOKYpaTyp MO HaJI30py
3a COOJIIOJIECHHEM 3aKOHOB B HCIIPABUTENIBHBIX YUPEKACHUSX HEOOXOAMMO YyKa3zaTb Ha
00s13aTeNIPHOCTh U1 QAMUHMCTpPALMH HMCHPABUTENIBHBIX YUPEKACHUM MOCTAHOBICHUH H
TpeOOBaHUI MPOKYypopa B paMKax OCYILECTBIEHHUS MPOKYPOPCKOrO Haa30pa. 3aKperuieHHas
3aKOHOM TIperouIus obecreunBaeT 3PPEKTUBHOCTD JIESATEIBHOCTH POCCHUICKONW MPOKYpaTyphl
B paMKaxX COOTBETCTBYIOIIETO HAIIPABJIEHUS IPOKYPOPCKOT0 HAaA30pa.

A.A. AmnzgpeeBa ciemyromuM o00pa3oM IMpeajaraeT IOHMMATh IPaBOBOM CTaTyc
MIPOKYypaTyp 3a COOJIOAEHUEM 3aKOHOB B UCIIPABUTENbHBIX YUPEKICHUAXK: «...IPOKYpPATYyphI IO
HaJI30py 3a COOJIOIGHMEM 3aKOHOB B  HCMPABUTEIBHBIX  YUPEKICHUSAX  SBISIOTCA
CHELMAIM3UPOBAaHHBIMIA IIPOKypaTypaMM B COCTaBE€ CHCTEMBbI IPOKyparypbl Poccuiickoit
®denepanyn, KOTOPBIE IO CBOEMY IIPAaBOBOMY CTaTyCy IPUPABHEHBI K IPOKYpaTypaM pailoHHOTO
(ropoAckoro 3BeHa) C MOJUYMHEHHEM HEMOCPEIICTBEHHO MPOKypopy cyObekTa Poccuiickoit
@denepanyy, OCYIIECTBIIIOIIME HAA30p 32 MWCIOJHEHHWEM 3aKOHOB aJMUHHMCTPALUSAMU
UCTPABUTENbHBIX U JIEYEOHO-POPUIAKTUYECKUX YUPEKICHUH YroJOBHO-UCHIOIHUTEIBHON
CHCTEMBI, UCTIOJHAIOUIMX HaKa3aHWE B BUJE JIMIICHHS CBOOOIBI M Ha3HAuYaeMble CYJOM MEphI
IPUHYIUTENBHOIO XapaKkTepa, 32 COOTBETCTBUEM 3aKOHAM H3/JaBa€MbIX UMM IPABOBBIX AKTOB,
PErJIaMEHTHUPYIOIMX BOMPOCHl OTOBIBAHUS OCYXIICHHBIMU JIMIIEHUS CBOOOIBI, a TaKXKe 3a
coOIo/ICHHEM TpaB M CBOOOJ OCYKIEHHBIX, OTOBIBAIOIIMX HaKa3aHUE B BBINICYKa3aHHBIX
YUPEXKIECHUSIX YTOJIOBHO-UCIIOJHUTENBHON cucTeMsl» [3, ¢. 349].

Takum 0Opa3om, pe3roMupyst U3JI0KEHHOE, MOYKHO CIEIaTh BBIBOJ O TOM, UTO IPABOBOM
CTaTyC MPOKypaTyp IO HAA30py 3a COOJIOAEHHEM 3aKOHOB B HCIIPABUTEIBHBIX YUPEKICHUIX
IPEe/CTaBIAeT CcOOOM 3aKpPEIUICHHOE 3aKOHOM IIPABOBOE IIOJIOXKEHHE IPOKYpaT B CHCTEMeE
npokyparypsl Poccuiickon ®@enepanyy, NpeaMETOM ACATEIbHOCTH KOTOPBIX SIBISETCS HAA30D
3a COOJIFO/IEHUEM 3aKOHOB B HCIIPABUTENbHBIX YyupexaeHusx. [IpokypaTypsl 3a cobioaeHrneM
3aKOHOB B MCIIPABUTENBHBIX YUPEKACHUSIX SBIISIOTCS CHELUAIN3UPOBAaHHBIMU IIPOKYpaTypamH,
B KOMIIETCHLIMIO KOTOPBIX BXOAMUT OCYILECTBIEHHE HaJ30pa 3a COOJIIOJICHUEM 3aKOHOB B
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UCIPABUTENBHBIX YYPCKICHUAX, HANCICHHBIE I OTOrO CIIEUUAIBHBIMU IOJHOMOYHIMH,
NPUHUMAIOIME TOCTAHOBJIEHHS, O0O0s3aTeNbHbIE ISl  WCIOMHEHUS  AJAMUHUCTPALUSIMHU
UCIPABUTENIBHBIX YUYPEXKICHUN, PYKOBOACTBOM JEATCIBHOCTBIO KOTOPBIX OCYHIECTBIIAET
npokypop cyObekra Poccuiickoit ®eneparmu, a paBHO INPOKYpPOphl TOPOJIOB U PpaiiOHOB,
HAJICJICHHbIE ~ IIOJJHOMOYMEM  OCYLIECTBIIATH  HAA30p 3a COOMIOJEHHMEM 3aKOHOB B
HCIIPABUTENIBHBIX YUPEIKICHUIX.
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AHHOTAINA

B crathe paccMaTpuBaroTCsi BOMPOCHI KBATU(HUKAIMK TMPECTYIUIEHUH MPOTUB >KU3HH,
COBEpLIAEMBIX OCYKJICHHBIMH B MECTaX JIMLIEHUS CBOOO/BL. ABTOPBI aHAIM3UPYIOT MPOOJIEMBI,
BO3HHKAIOIIME BCIEICTBIE OTCYTCTBUS B YTOJIOBHOM 3aKOHO/ATENILCTBE HOPMBI, YUUTHIBAIOIIIEH
crier()UKy HaCHIIBCTBEHHBIX MPECTYIICHUH, COBEPIIAEMBIX B YUPEKICHUAX TTIEHUTCHIIMAPHON
cucteMbl. OCHOBHOE€ BHUMAHHUE YJIEICHO CI0KHOCTSIM pa3rpaHUYEeHHsI COCTABOB MPECTYIUICHUH,
npexycMoTpeHHbIX cTathsiMu 321 u 111 YK P®. ABtops! npeyiarator gonojiHeHue cratbu 321
YK P® mnonoxeHusMH, NpeIycCMaTpUBAIOIIMMHM OTBETCTBEHHOCTb 3a JCSHMSA, IOBJIEKILNE
CMEpPTh [0 HEOCTOPOKHOCTH, YTO JACT BO3MOXHOCTb Y4Y€CTb CHEHU(PUKY JaHHBIX
NPECTYIUIEHUH 1 MOBBICUT 3(p(h)eKTUBHOCTH YTOJIOBHOM MOJIUTUKY B IIEHUTEHIIMAPHOH cdepe.

KiroueBble ci0Ba: MpecTymuieHHs NPOTUB JKU3HM, MECTa JIMIIEHUS CBOOOJIBI,
KBUIM(UKALUS  MPECTYIUICHWH,  HACWIbCTBEHHBIC  IPECTYIUICHUS,  JE30praHu3aLus,
MEHUTEHIIMapHasl CHCTEMa, MpaBOIPUMEHUTEIbHAs NpPAKTHUKA, YroJOBHAs IMOJMTHKA, IpaBa
OCY)KICHHBIX.

Abstract

The article discusses the issues of qualification of crimes against life committed by
convicts in places of deprivation of liberty. The authors analyze the problems that arise due to the
lack of norms in criminal legislation that take into account the specifics of violent crimes
committed in penitentiary institutions. The main attention is paid to the difficulties of
distinguishing the elements of crimes provided for in Articles 321 and 111 of the Criminal Code
of the Russian Federation. The authors propose supplementing Article 321 of the Criminal Code
with provisions providing for liability for acts that caused death by negligence, which will make
it possible to take into account the specifics of these crimes and increase the effectiveness of
criminal policy in the penitentiary sector.

Keywords: crimes against life, places of deprivation of liberty, qualification of crimes,
violent crimes, disorganization, penitentiary system, law enforcement practice, criminal policy,
rights of convicts.
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[lpectymienuss NpPOTHB >KWU3HM SBISIOTCS HauOojee TKKMMU U OOIIECTBEHHO
OIACHBIMM JIETHUAMH, IIOCKOJIbKY 3aTparMBalOT OCHOBOIIOJIAraolIee MpaBO YEJIOBEKA — IIPAaBO
Ha *u3Hb. OCOOYI0 OCTPOTY 3TH NPECTYIUIEHHsS MPUOOPETaroT B YCIOBUSIX MECT JIMIICHUS
cBOOOIBI, I1e crierupuueckas cpeia 1 000co0IEHHOCTh OT 001IecTBa POPMUPYIOT YHHKAIbHBIC
(GaxkTophl, BIMSIONME HA IPECTYIHOE IIOBEIEHHE OCYXICHHBbIX. JlIs MCIpaBUTENIBHBIX
YUPSKICHUM XapakTepHa BBICOKAs IUIOTHOCTh JIHOJIEH C KPUMUHAJIBHBIM  IPOILIBIM,
IOJBEP/KEHHBIX ~ YCTOMYMBOMY  BIMSIHUIO KPUMMHAQIBHBIX  CYOKYJIbTYp, 4TO  CO3JAeT
JIONIOJIHUTENIBHYI0 YIpO3Y COBEPIIECHUS HACWIBCTBEHHBIX IIPECTYIUIEHUMH, B TOM YHCIE
MOCATATENbCTB Ha KM3Hb. AHAIM3 TaKUX IPOSBICHUH, UX MPaBOBOM KBaIM(pUKALUU H
MPUYMHHOTO KOMIUIEKCA, OOYCIaBIMBAIOLIETO MX COBEPILCHUE, UMEET BAXKHOE 3HAUCHUE KaK
ISl yTOJIOBHO-TIPABOBOM HAYKH, TaK M AJIs TPAKTHUKK IIPAaBOOXPAHNUTEIBHBIX OPTaHOB.

AKTyallbHOCTh M3y4aeMOM TeMbl OOYCJIOBJIEHA HEOOXOIMMOCTBIO —OOeceueHus
IpaBomoOpsAKa W O€30MacHOCTM B MECTax JMIIEHUs CBOOOABI, a TaKke 3allUThl IpaB H
3aKOHHBIX MHTEPECOB BCEX YYACTHUKOB YIOJIOBHO-HCIIOJHUTENBHBIX OTHOIIEHUH. HecmoTps Ha
0COOBIi TPaBOBOM CTaTyCc OCYXKIEHHBIX, CMBICI YTOJOBHO-MCIIOJHUTEIBHOM MOJIUTUKH
coBpeMeHHOM Poccum HampaBieH Ha OXpaHy MX IpaB, B TOM YHMCJIE IIpaBa Ha JKHU3Hb, YTO
cooTBeTcTBYeT Kak mnojoxkeHussiM Konctutynmum  Poccuiickoir  ®enepaumu, Tak H
MEXIYHApOIHBIM CTaHAApTaM B OOJIACTH TpaB dEIOBEKa. B TO ke BpeMs Ha MpaKTHUKE
NPaBOIPUMEHUTENN CTAJKUBAIOTCS C PAIOM CIOKHOCTEH NMpH KBaTU(UKAMK TPECTYIUICHUH
MIPOTUB JKW3HU B YCJIOBUSX MCIPABUTENIBHBIX YUPEKIEHUA. OTH CIOXKHOCTH CBSI3aHBI C
MHOroo0pasuem (popM HacuiIusi, 0COOCHHOCTIMU KPUMHMHAIIBHBIX COOOIIECTB, CYIIECTBYIOIUX
BHYTPU KOJIOHHH, a TaK)X€ ¢ HEOJHO3HAUYHBIM [TOHUMAaHUEM U TPAKTOBKOM OTJENbHBIX COCTAaBOB
NPECTYIUIEHUH B TPaBONPUMEHUTEIBHON PaKTHKE.

Kak ormeuaer E.C. AnekceeBa, NpEeCTYIUIEHMs B MECTax JIMILEHHs CBOOOJBI — 3TO
«COBOKYIHOCTb IIPaBOHAPYILIEHHWH (YrOJIOBHO HakKa3yeMbIX JICsIHUI), COBEPILUCHHBIX B
YUPEKACHUSX  HUCHOJHEHWs ~ Haka3aHUM  3a  ONpENeNeHHBId  NEepUoJ]  BPEMEHH,
XapaKTepU3YIOIIAsiCsl KOJMUYECTBEHHBIMU M KaueCTBEHHbIMU ToOKazarensimu». Crenuduka
COBEpLICHUSI NPECTYIUIEHUH MPOTUB JMYHOCTH B MECTax JIMILEHHS CBOOOIBI ONpPENEsIeTCs
YHUKAJIBHOCTBIO COLUAJIBHOIO, TICUXOJOTMYECKOIO U MPABOBOTO KOHTEKCTa, B KOTOPOM TaKHe
MPECTYIUIEHUSI TMPOUCXOAAT. OTH TMPECTYIUICHUS COBEPLIAIOTCS B 3aKpbITOM  CHUCTEME,
XapaKTepU3YIOIIeHCs ~ OrPaHUYCHHOCTbIO  IPOCTPAHCTBA,  MOBBIIIEHHOM  IUIOTHOCTBIO
B3aMMOJICUCTBHSL OCYKIACHHBIX, CTPOrOM MEpapXvel Cpely 3aKIFOYCHHBIX, & TAKKE HAITMYUEM
cieuiecKkuX HepOpPMANbHBIX MpPaBHJ, KOTOpble HE TOJBKO PETYIHUPYIOT MOBEICHHE
OCYXKIEHHBIX, HO TAK)K€ OKa3bIBAIOT BIMSHUE HA XapaKTep U MOTUB MPECTYMHbBIX AEHCTBHIA.

OnHOM U3 KIFOUEBBIX OCOOEHHOCTEH JaHHOW Pa3sHOBHIHOCTU MPECTYIJICHUH SIBISETCS
BJIMSHUE CYILIECTBYIOIIEH B HCHPABUTEIBHBIX YUPEKICHUSAX CYOKYJIbTYPBI, KOTOpas 4acTo
JMKTYeT HOPMbl NOBEIEHMS, BKJIIOYAIOLIME B ce0s HACWIIME U YCTAHOBJIEHUE KOHTPOJI Hal
JIMYHOCTBIO APYTHX 3aKJIIOUYEHHBIX. [[pyrumMu ciioBaMu, NpecTyIJICHNs, COBEPILIaeMbIE B MECTaxX
JIMIIEHUs] CBOOOJBI, MOTYT HOCUTH JAE30pTaHHM3YIOIIUI XapakTep, BO3JIEHCTBYS HE TOJBKO
HEMOCPEICTBEHHO Ha MOTEPNEBLINX, HO U Ha oluiee (yHKIMOHUPOBAHHME MEHUTEHLIUAPHON
CHCTEMBI, BKJIIOYAsl MOAPBIB MOPSAIKA U JUCHUILIMHBI BHYTPU KOJUICKTHBA 3aKJIFOYEHHbIX. J[is
[PaBOIPUMEHUTENS BaXXHO YYUTBIBATh, YTO TAKHE IPECTYIUIEHUs MOTYT HAlpaBIISTHCS HE
TOJIBKO Ha Y/IOBJICTBOPCHUE JIMYHOW BPa)kKA€OHONW MOTHBALIMM, HO M HA TOJIEPKKY CBOETO
TIOJIO’KEHHS B YTOJIOBHOM HepapXuu, JINOO JEMOHCTPALIUIO BIACTH.

Kpome Toro, cneumduka Takux MPecTYIUICHUH OOYCIOBI€Ha OrpaHUYEHHBIMU
BO3MOKHOCTSMH TIOTEPIEBIINX I CAMO3ALIUTBI, YTO CBS3aHO C MX IOJHOW H30JSILUEH OT
BHEIIIHETO MHUpA, OTCYTCTBUEM JOCTYIA K CBOEBPEMEHHOW IIPABOBOM ITOMOIIN U 3aBUCUMOCTBIO
OT 3aKPBITOM CTPYKTYpPhl AIMUHUCTPUPOBAHUSA VYUPEKICHHA. ITO JI€JIaeT MMOTEPIEBIINX
yA3BUMBIMM HE TOJBKO IIEpE] arpeccopoM, HO U TEpel BO3MOXKHOW COLMAIBHOMN
CTUTMaTH3aIMEN CO CTOPOHBI IPYTUX 3aKJIFOYEHHBIX.

['maBHass mpoOiiema, KOTOpasi CYyLIECTBYET Ha CETOJHAIIHUM JeHb B KOHTEKCTE
UCCIEyeMOM TeMbl, 3aKJIF0YaeTcsl B TOM, YTO B JEHCTBYIOIIEM YTOJIOBHOM 3aKOHOJATEIbCTBE
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OTCYTCTBYET TAaKOM OTATYANOIIMK IPU3HAK IPECTYIUICHUS KaK €ro «COBEpPLICHHE B MECTax
mumienust cBobonel». Kak ormeuaer T.B. EropoBa, «ciI0XKHOCTh COCTABOB IPECTYIUICHUH,
COBEPLICHHBIX B MECTaX JIMILEHHUS CBOOOJbI, COCTOUT B TOM, YTO B OOJBIIMHCTBE CIIydyae OHU
cojiep>KaT MIOMHMO OCHOBHOTO OOBEKTa MPECTYIUICHUS TaK)Ke MPU3HAKU (DaKyIbTaTUBHBIX U
JIONIOJTHUTENIbHBIX O0BEKTOB, TaK KaK HEM30EKHO KacaroTcs MHTEPECOB OOecreueHHs MOpsIKa
yIIpaBIIEHHS B TIPOIIECCE MCIIONHEHUSI YTOJIOBHOTO HaKa3aHMUs, a TAK)KEe UHBIX UHTEPECOB U Oar
JMYHOCTH, OOIIecTBa M rocygapcTBay . Takxke KBalu@UKaIMsg paccMaTpUBAEMOIl KaTeropuu
MPECTYIUIEHUI 3a4acTyl0 OTSTOIIEHAa TMPU3HAKOM MECTa COBEPILICHUS TMPECTYIUICHUS —
WCIIPABUTENBHBIE YUPEXKICHUS Pa3IMYHBIX BUJIOB, a TAKXKE CHEIMAIbHBIM NOTEPIEBIINM WIH
CTIEIHAIBHBIM CYOBEKTOM.

Kpome toro, K.A. HacpemmunoBa u A.Il. JludanoB oTmeuaroT, 4ro B paMmKax
paccMaTpUBacMOro BOIPOCA  BBIACISAIOTCS  CIOXKHOCTH — pPa3rpaHUYEHUs] IPECTYIUICHUM,
npeaycMoTpeHHbIx cT. 321 YronoBHoro koaekca Poccuiickoit @neparmu (nanee — YK P®D), u
COCTaBOB NPECTYIUICHU MpOTHUB 340poBbs (cT. cT. 111, 112, 115-117 YK P®). D10 BBI3BaHO
T€M, 4TO HaCWJIbCTBEHHbIE AecTBUA B CT. 321 YK P® moryr oHOBpeMEHHO MOANanaTh MOJ
COCTaBbI MPECTYIUICHUH, MpenycMoTpeHHbIX TiaBoi 16 YK P®. Ilo mHenunto aBTopos, ct. 321
YK P® nomxHa paccMaTpuBaThCs Kak CHElMadbHAash HOpPMA, IIOCKOJBKY OHAa HMEET
KBATM(UITUPYIOLTHE MPU3HAKU, CTCUU(DUUHBIE TOJIBKO ISl MPECTYIUICHWH, COBEPIIAEMBIX B
MIEHUTEHIIMAPHBIX yupexkaeHusX. Ho mpakTHka moka3bIBaeT, YTO KOHKYPEHIUSI MKy OOIel u
CHELUaIbHON HOPMOM BbI3bIBACT ITyTaHUILY IPH KBAJH(PUKALIMU MTPECTYIIIICHUH.

Ha nam B3rmsiz, emie oiHOM Ba)HOM mpoOiieMon sijsieTcst oTcyTcTBre B CT. 321 YK PO
YKa3aHUsi Ha OTBETCTBEHHOCTb 3a JICSHHUS, TIOBJIEKIIME TI0 HEOCTOPOKHOCTH CMEpPTh
norepneBmiero. Ha mnpakTuke 53TO NOPUBOAMT K TOMY, UTO TakKu€ NPECTYIUICHUS
KBATM(PULUPYIOTCS TOJBKO 10 001eit Hopme — 4. 4 cT. 111 YK P® (ymbliieHHOe TpuunHEHNe
TSOKKOTO BpeZia 370pOBbIO, IOBJIEKIIEE CMEPTh MO HEOCTOPOKHOCTH), MPU 3TOM aCIHEKT
JI€30praHn3aliN JeSITeTFHOCTH UCTIPABUTENBHBIX YUPEKIEHUN UTHOpUpPYETCs. TakuM 00pazom,
HapyIIaeTcsl MPUHUMUI CIPaBEAJIUBOCTH, TaK KaK IOPUIUYECKAs OIEHKA MPECTYIUICHUS He
OXBATbIBAET BCE aCMEKThI €r0 0OLIECTBEHHOM OMAaCHOCTH.

Mst comupapubl ¢ nosunueit K.A. HacpenmunoBoii u A.Il. Jludanosa, moromy uTO
orcyrcTBHE B cTaThe 321 YK PO yka3anus Ha qestHUsI, MOBJIEKIINE IO HEOCTOPOKHOCTH CMEPTh
MOTEPIIEBIIET0, JCUCTBUTENBHO CO3[aeT 3HAYUTEIbHBIE TPOOENbl B  3aKOHOJATEITHHOM
perynupoBanuu. B 6a3oBom coctaBe ctathu 321 YK P® mpemycmoTpeHa OTBETCTBEHHOCTH 3a
NEUCTBUSI, J€30PTaHU3YIOLINE NEATEIBbHOCTh YUPEKICHUH, 00ECHEeUnBaIONIUX H3OJSALHUIO OT
o0IecTBa, YTO MOAYEPKUBAET OCOOYIO OOIIECTBEHHYIO ONACHOCTh TAKHX MPECTYIUICHHMA.
Opnako, Korjga pedb UJIET O MPUYUHEHUN CMEPTH MO0 HEOCTOPOKHOCTH B MPOLIECCE COBEPIICHHUS
HAaCWJIbCTBEHHBIX JEWCTBHI, 3aKOHOAATENb «BBIXOIWT» 3a mpenensl cT. 321 m mpemaraer
NpUMEHATH 0011yI0 HopMy u3 cT. 111 YK P®. Takum o6pa3om, yTpauuBaeTcs CBS3b MEXKIY
MPECTYIUIGHUEM H €ro KIIOYeBbIM KBATH(DUIUPYIOIIUM TPU3HAKOM — BIHUSHUEM Ha
(hYHKITMOHUPOBAHUE TICHUTEHITHAPHOTO YUPEKICHUSI.

Kpowme Toro, B cutyaruu, Korja mpecTyrjieHue COBEPILIACTCS B YCIOBUSX, CBSI3aHHBIX C
OIPEJCNICHHBIM PEKUMOM M CHEelU(UKON MEeHUTEHIMAPHBIX YUYPEXKICHUN, €ro BO3JeicTBHE
OUYEBU/IHO BBIXOJUT 32 pPaMKHA YaCTHOTO KOH(MDIMKTAa MEXIY MPECTYMHUKOM U TIOTEPIICBIIUM.
DTO yCUIMBaeT OOIIECTBEHHOE M MIPABOBOE 3HAYCHUE COMIESTHHOTO, TIOTOMY YTO OHO HE TOJBKO
BJIEUET BpEJl 3I0POBBIO0 WJIM KM3HH YEIOBEKA, HO M JI€30PraHU3yeT 3aKPEIUICHHBINA MOPSAOK B
MeCTax JIMIIEHUs CBOOOIbI, TIOJPHIBACT JUCIUILTUHAPHBIC U OXPaHHBIE MEPHI, IECTAOUITH3UPYS
CUTyalHIo B 11eI0M . [IprMeHenue oO1ieil HOpMbI B TAKUX CIIy4yasiX HUBEJIUPYET 3TOT OCOOBIN
XapakTep TPECTYIUICHHS U HE OTPaKaeT BCEH COBOKYMHOCTH OOIECTBEHHO BpEIHBIX
MIOCJIEICTBU.

Eme ogHuM BaXXHbIM apryMeHTOM B IIOJIb3Y IO3UIMH aBTOpa SBISIETCS TO, YTO
MIPUMEHEHHE UCKITIOYUTEILHO 00IIel HOPMBI HapyIIaeT NPUHIIUII CIPaBeITMBOCTH KaK OUH U3
KITIOYEBBIX MPHUHIMIIOB YrOJOBHOTO mpaBa. FOpumudeckas OIEHKa JOJKHA OXBaThIBaTh BCE
aCTIeKThI OOIIECTBEHHOW OMACHOCTH JesiHUA. To, YTO B IaHHBIX CITy4YasX HE YUUTHIBaeTCS (aKT
NE30praHn3alM  ACSITEIbHOCTH NEHUTCHLUMApPHOTO  YUYPEKACHMS, O3HAYaeT HEMOJIHOE
OTpa)XCHUE CYTH MPECTYIUICHUS MPH €ro KBaTu(UKauu. ITO, B CBOIO OYepe/lb, BIMICT KaK Ha
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OIpe/IeNICHUE CIIPaBeUIMBOM Mepbl Haka3aHMs, TaK M Ha OOLIMI mpoduiakTHYeCKuil rPppexT
IIPaBONPUMEHEHHS.

Takum o6pazom, orcyrcTBue B ¢T. 321 YK P® ykazanus Ha OTBETCTBEHHOCTD 32 JCSTHHUS,
MIOBJIEKIIIME MO0 HEOCTOPOKHOCTH CMEPTh, CO3JAET MPOOes B 3aKOHOJATENBCTBE M HMCKaXKaeT
OLICHKY OOILECTBEHHO OIACHOTO XapaKTepa COBEPIIEHHOTO MPeCTYIUIeHHUs. MBI COrjacHbl ¢
JI.M. JlaThInOBBIM, YTO JaHHAs HOpMa TpeOyeT NalbHEHINEro pa3BUTUS U YTOUHEHUSI, YTOObI
YUUTBIBaTh BCE AaCMEKTHI, CBsI3aHHbIE C 0co00i crneunpukoil NpaBOHApYIIEHUH B
NIEHUTEHIMAPHBIX YUPEKICHUSAX.

B kauectBe pemieHusi mpoOseM, 00O3HAYEHHBIX B paMKax MPEJCTaBICHHON CTaThu,
BUAUM  cienyromiee: HeoOxoaumo jgononHuTh cr. 321 YK P® HoBoli wyacThlo,
IIPEAYCMATPUBAOILEN OTBETCTBEHHOCTDb 3a IESHUSA, MOBJIEKIIME 110 HEOCTOPOXKHOCTH CMEPTh
MOTEPIIEBIIEr0. DTO MO3BOJMUT YUECTh KaK BpPEJ 30POBBIO, TaK U yrpo3y (YHKIIMOHHUPOBAHUIO
HCIPaBUTENBHOTO YUpeKIeHUs. Bo-BTOpBIX, npenaraeTcss 400aBUTh B COCTaBbl NPECTYIICHUN
npotuB 3710poBbs (cT. 111, 112, 115-117, 119 YK P®) xBanuduuupyomnmii Npu3Hak — MECTO
COBEpLICHUSI  NPECTYIUIEHUs,  YTOObI  MOAYEpPKHBATH  CHEHUPUUECKHA  XapakTep
IIPABOHAPYIICHNH, CBSI3aHHBIX C IEHUTCHIIUAPHON CHCTEMOM.

Ha ocHOBaHMM BBIIEN3TI0KEHHOTO MOYKHO C/EJIATh BBIBOJ O TOM, YTO CYLIECTBYIOIINN
poOesT B YrOJIOBHOM 3aKOHOJIATEIILCTBE, CBS3aHHBIM C OTCYTCTBHEM B cTatbe 321 VK PD
yKa3aHWsd Ha OTBETCTBEHHOCTb 3a [I€SHMSA, IIOBJEKIIHME 110 HEOCTOPOKHOCTH CMEPTh
MOTEPHEBIIEr0, MNPUBOAUT K HECOOTBETCTBHIO MEXKAY OOLIECTBEHHOH  ONACHOCTBHIO
MPECTYIUICHUH, COBEPIICHHBIX B MECTaxX JIMIICHUS CBOOOMABI, M WX TPABOBOM OIICHKOM.
[Ipumenenue obmux HOpM, Takux Kak crartbs 111 YK PO, urnopupyer BausiHuE TakuX JEsTHUN
Ha (YHKIMOHUPOBAHUE MEHUTCHLUHUAPHBIX YUPESIKACHUA U UX AeCTaOMIM3HpYIomui >ddexT,
YTO, B CBOIO OUYEPE/lb, CBHICTEIBLCTBYET O HEOOXoauMocTH nomnoiHeHus ctatel 321 YK PO
HOPMOM, YYMTBHIBAIOLIEH OTBETCTBEHHOCTh 3a NPUYMHEHHWE CMEPTH IO HEOCTOPOXKHOCTH, a
TaKoKe BKJIIOYEHUS KBATM(DUIIPYIOLIETo MPU3HAKa MECTa COBEPILECHUS PECTYIUIEHHS B CTaThy,
pPEryJIMpYIOIIME TMPECTYIUIEHUSI MPOTHUB 3JI0pOBbs. Takoe YTOUYHEHHE 3aKOHOAATENIbCTBA
MO3BOJIUT OOECIHEUNTh CIIPABEAJIUBYIO OLICHKY IPECTYIUIEHUH B YCJIOBUSX HCIPaBUTEIbHBIX
YUPEXKICHUM U MOCITY>KUT TOBBIIIEHUIO YPOBHSI IIPABOIIOPSAIKA B MECTAX JIMIIEHUSI CBOOO/IBI.
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AHHOTALUSA

B crathe paccmarpuBaeTcsi TPUMEHEHHE WCKYCCTBEHHOTO WHTEIUICKTa B  cdepe
KPUMHMHAJIUCTUKH,  aKUEHTUPYd BHMMAaHUE Ha  TOTEHUMAJIE €ro  HCIOJIb30BaHUS
MIPABOOXPAHUTEILHBIMU OpPraHaMU TPH PaCCIICJOBAHUU M PACKPBITUM TpecTymieHuil. Kpome
TOro, MOJHUMAETCS BOIMPOC O TOM, YTO HECMOTpS HAa 3HAYUTEIbHBIE MPEUMYILECTBA
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HCKYCCTBEHHOTO WHTEIUIEKTA, €r0 BHEIPEHHE TaKkKe BBI3BIBACT IPABOBBIE M ITHYECKHE
pOOJIEMBI.

KirodeBble ciioBa: aHanmu3, BHEApPEHHE, MH(GOpPMANUs, WCKYCCTBEHHBIH WHTEIUICKT,
KPUMHUHAINCTHKA, 00pab0TKa, paBa U CBOOO/IbI YEIIOBEKA.

Abstract

The article examines the use of artificial intelligence in the field of criminology, focusing
on the potential of its use by law enforcement agencies in the investigation and detection of
crimes. In addition, the issue is raised that despite the significant advantages of artificial
intelligence, its implementation also causes legal and ethical problems.

Keywords: analysis, implementation, information, artificial intelligence, criminalistics,
processing, human rights and freedoms.

[IpumeHeHne uCKyccTBeHHOro wuHTemwiekrta (namee — WW) B paccnenoBanuu u
PACKPBITUN TPECTYIUICHUN SIBISETCA Ba)KHBIM 3TAlloM B O0JACTU KPUMHHAIMCTUKU. [laHHAs
TEXHOJIOTHsI OTKPBHIBAET HOBbIE TOPU3OHTHI €€ Pa3BUTHUS, TPAHCPOPMHUPYET OOLIEHPUHSTHIE U
CTaHAAPTHBIE MOJXOJbl NPAaBOOXPAHMUTENIBHBIX OPraHOB K PACCIEIOBAHUI0 M PACKPBITUIO
MIPECTYIUIEHUH, pacupsisi ux HHCTpyMmeHTapuil. Ocobennoctssmu BHeapenuss MU sapmistores,
HalpuMmep, aHajlu3 OOIIMPHBIX MAacCUBOB  JAaHHBIX, I[POrHO3MPOBAaHHUE  BO3MOXKHBIX
npectymieHnil. B nensx usydenus geiictBus MU B cdepe KpUMHHAIHCTHUKM HEOOXOAMMO
IIPEACTABUTh ONPEIEIICHUE JTAaHHOTO MTOHATHS, 3aKPEIUIEHHOE B HOPMATUBHOM IIPaBOBOM akTe. B
cootBeTcTBUU € M. 2 4. 1 cT. 2 @3 «O mnpoBeAeHHU SKCIEPUMEHTA M0 YCTAHOBIECHHIO
CIIELMAIBHOTO PETYJIHMPOBAHUS B LIENAX CO3JaHUS HEOOXOAMMBIX YCIOBUHM Ui pa3pabOTKU U
BHEJIPEHUSI TEXHOJIOTUI HCKYCCTBEHHOTO MHTEIVIEKTa B cyObekTe Poccuiickoit ®denepaunu —
ropoze (eaepanbHOro 3HaueHHss MOCKBe M BHECEHHHM W3MeHeHuid B ctatbu 6 u 10 @3 «O
NepCOHANBHBIX JNaHHBIX» OT 24.04.2020 Ne 123-®D3 <« WMCKYCCTBEHHBIM HMHTEIJIEKT — 3TO
KOMIUIEKC TE€XHOJOTMYECKHX PElIeHUH, MO3BOJSIOMNI UMUTUPOBATh KOTHUTUBHBIE (DYHKIIUH
yejoBeKa (BKJIIOYas caMOOOydeHHE U TMOMCK pelleHuil 6e3 3apaHee 3aJaHHOrO alropuTMa) u
MOJTy4aTh IPY BBIIOJHEHNN KOHKPETHBIX 3ajjad pe3yJbTaThl, CONOCTABUMBIE, KAK MUHUMYM, C
pe3yiabTaTaMyd HUHTEJJIEKTYaIbHOW JIeSITeNbHOCTH 4esloBeka. KOMITIEKC TEeXHOMIOTHYECKUX
pelIeHnil BKIItOYaeT B cedsd MHPOPMAIMOHHO-KOMMYHHUKAIMOHHYIO HMH(PAacTpyKTypy (B TOM
yuciae MH(QOPMAIMOHHBIE CUCTEMBI, MH(OPMAIMOHHO-TEIEKOMMYHHUKAIIMOHHbBIE CETH, WHBIE
TEeXHUYECKHE CpPeJICTBAa 00pabOTKH MH(OpMALIUH), IpOrpaMMHOe oOecrieueHre (B TOM 4Hce, B
KOTOPOM HCIOJIB3YIOTCSI METO/IBI MAIIMHHOTO OOYYEHHs), MPOIIECCHl U CEPBUCHI TI0 00paboTKe
JAHHBIX U MOMCKY pelleHui». B 1aHHOM MOHATHUM CTOMT OOpaTUTh BHMMaHHWE Ha TO, uto MU
SBJISIETCS] KOMIUIEKCOM TEXHOJIOIMYECKUX PELICHUM, TO3BOJIIIOIUM HMUTHPOBAaTh KOTHUTUBHBIE
(GyHKIMM YeJoBeKa, BKIIOYAs MOMCK pelleHuid 0e3 3apaHee 3a/JaHHOro ajiropuTMa, TO €CTb
MIPEICTABIIICT COOON aBTOMATHU3UPOBAHHBIH MTPOIIECC MPUHSITHS PEIICHUH.

B kauectBe mpumepa npumenenus texHosnorud MM B Poccuiickoit ®Penepauyu B
paccmarpuBaeMoi 00J1aCTH MOXKHO TIPUBECTH CUCTEMY PAcIio3HaBaHUs JIHIl. Tak, B MOCKOBCKOM
TOPOJICKOM cHUCTeMe BHICOHAOMIOZACHUSI Ooiee TpexX ThICAY Kamep ObLIM MHTETPUPOBAHBI B
CHUCTEMY pAacllO3HaBaHUA JIML. AJTOPUTM, MCIOJB3YIOIUMH  HEHMPOCETH, IO3BOJISET
aBTOMATUYECKU aHAJIN3MPOBATh BU/ICO3AMNUCU B PEAIbBHOM BPEMEHH, OIPEENsis BO3pacT, oA U
JMYHOCTB 4esoBeka. JIuia, 3amedaTiieHHble Ha BUACO3ANUCSX, IOABEPrarTCs CKaHMPOBAHUIO
JUTSL BO3MOYKHOCTH TIOCJIEYIOIIETO COTIOCTABICHNUS C MH(pOPMAIHEH 13 pa3InuHbIX 0a3 TaHHBIX.
OT0 0COOEHHO aKTyaJbHO B OTHOLIEHUH (POTOOA3 IPaBOOXPAHUTEIBHBIX OPraHOB IIPU IOUCKE U
UICHTU(HUKALIME KOHKPETHOTO TpeCcTyMHHUKA. bosee Toro, JaHHask TEXHOJOTHS MOXET OKa3aTb
3HAQYUTEJIBHYIO TIOMOLIb B YCTAHOBJICHUM MAapIIpyTa MEPEIBUKECHUS NPECTYIHHUKA 110 TOPOLY,
MIOCKOJIBKY OHa aBTOMATHYECKH OTOMpaeT HEOOXOIUMBIC BHIICO3AIHCH C PAa3IMUHBIX KaMep
BUJICOHAOMIONICHUS, UICHTU(DUIUPYS KOHKpETHOE JUI0. OTHOCUTENbHO NAaHHOW TEXHOJIOTHH
BbICKa3aJicsl M pykoBoauTens Jlenapramenta MHpopMallMOHHBIX TEXHOJOTMH MOCKBBI ApTemM
EpMmonaeB, 0TMETHB, YTO MPUOPUTETOM BHEAPEHUSI TaHHOW TEXHOJIOTHH SIBJISETCS oOecrieueHue
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OaymaHca Mexay 0e30MacHOCThI0 M KOH(PHACHIMAIBHOCTHIO C YYE€TOM TapaHTHH COOJIIOICHUS
MIPaB rPaXKaaH.

OTOT mpuMep WUIIOCTpUpYeT TO, Kak B Poccuiickoit ®epepanuu HCIONB3YHOTCA
texHonoruu VU s nosbiteHust 3(h(HEeKTUBHOCTH PabOThI MPABOOXPAHUTENBHBIX OPTraHoOB. Tem
HE MEHee, CTOUT OOpaTHTh BHUMAHWE W HA TO, YTO IIOMUMO pE3YJIbTaTUBHOCTH U
3¢ GEKTUBHOCTH TAHHON TEXHOJOTHH, TAKXKE OTMEYAETCS BOIIPOC OTHOCUTEIIEHO 0€30IacHOCTH
uH(pOpMaLUH, KOHPUISHINAIBHOCTH U 3THYECKUX MOMEHTOB MpH 1no100HoM npumenenun M.

Kpome Toro, cumraeM HEOOXOMUMBIM MPHUBECTH MPUMEDP AHAJIOTUYHOTO OIBITA B
3apyOeKHBIX cTpaHaX. Tak, B ABCTpanuu JercTByeT HarpoHanbHas mporpaMma MOHUTOPHHTA
MPECTYIUICHUH, B (YHKIMHM KOTOPOH BXOMAT: COOp COOTBETCTBYIOIIEH WHPOpPMALMU U
MOCTICAYIONTMI €€ aHalu3, MO3BOJISIOMKE HWH(OPMUPOBATH OOIECTBEHHOCTh, (POPMHUPOBATH
MOJIUTUKY IO MPEJOTBPAILIEHUIO MTPECTYIUICHUI B ABCTpaIMM, a TAK)KE€ CPABHUBATh UMEIOILIUECS
B MIPOrpaMMe XapakTePUCTUKU CaMHUX MPECTYIUIEHUH W MPECTYIHUKOB B IENIAX OOHApYKEHUs
BO3MOXHBIX CBSI3€H U HICHTU(DUKAIH TI0JI03PEBAEMBIX).

Uro kacaercss mnoTteHimana pa3Butuss MM B KpUMHHAJIUCTHUKE, TO, HANpuUMep, B
HACTOsSIILIEE BpEMsI aBTOMaTH3alMs cOOpa M aHajIM3a JOKa3aTelIbCTB CTAHOBUTCA Bce Oosee
akTyanbHOW. Tak, HelpoceTu crocoOHBI paclo3HaBaTh OTIEYATKU MajblIeB, aHATH3HPOBATH
OHMOJIOTMUECKUE CIIC/bI, BBIABISITH TOMAJCIBHBIE OKYMEHTHI. Kpome TOoro, aHaam3 JaHHBIX
MpeACTaBIsAeT COOOM ele OJHO TMEepClNeKTUBHOE HampapieHne npumenenuss WU B
KPUMUHAIIUCTUKE. A HWMEHHO: TMPaBOOXPAHUTENbHBIE OpraHbl IyTeM 3aJeHCTBOBAHUS
QITOPUTMOB MAIIMHHOTO OOY4YeHHsST MOTYT OOHApYKUTh OMNpeETICHHbIE 3aKOHOMEPHOCTHU
MEXAy HMMEIOIeics T0Ka3aTelbCTBEHHONH HH(pOpMAauel M COOBITHSIMH, YTO CIOCOOCTBYET
6osiee OBICTPOMY BBISIBIIEHUIO PECTYITHUKOB.

Takum oOpas3oMm, BHeapeHne MU B KpUMHHAIMCTUYECKYIO NMPAKTUKY BBI3BIBAET PsII
aKTyaJIbHBIX 3TUYECKUX BOIPOCOB. LIeHTpabHBIM aCIIEKTOM B JAHHOM KOHTEKCTE CTaHOBHUTCS
3alMTa TMEPCOHANBHBIX JaHHBIX, TOCKOJIBKY Hcnonb3oBanue MW mpenamomnaraer oOpaboTKy
3HAQUUTENIFHBIX ~ O0BEMOB  JaHHBIX O  JKepTBaX, mojo3peBaeMbix.  OOecreyeHue
KOH(PHUICHIMATBHOCTH 0oOpabaTeiBacMOl  mH(pOpMAIMKA KpailHE HEOOXOAUMO C  IICTIBhIO
HEJIOMYILEHHs €€ HeCAaHKIIMOHUPOBAHHOTO HCIOIh30BaHUSA. UTOOBI JOCTUYD ATOM LIENH, BaXKHO
YETKO ONPEICIUTh TPAHUIIBI 00PaOOTKH U XpaHCHUST MH(DOPMAITHUH.

Taxoke MHOTHE y4YeHbIe-TIPaBOBE/IbI BRIICISIOT €lle OHY Mpobiemy npumeneHus VU B
Pa3IMYHBIX cdepax: TUCKPUMHIHAIUS U peaB3aTocTs. Hampumep, Tanamuaa 3.B. cuuraert, 4to
MIPUCYTCTBYIOT CYIIECTBEHHBIE YIPO3bl Il (PyHIaMEHTAIBHBIX TIPaB YE€JIOBEKa, YTO COMPSKEHO
C HEIOCTaTOYHBIM YPOBHEM ITPABOBOM peryiaMeHTanuu aeiicteus nmporpamm MU npu o6padotke
Oompmx 00BEMOB JaHHBIX. JlaHHas mpoOjeMa Takke HMEeT MecTo ObITh U B cdepe
KPUMMHIMCTUKU. B cuiy TOro, 4ro aiaroputMel paboThl HeilpoceTeil JO0BOJBHO YacTO
OCHOBBIBAIOTCS HA MPEAB3ATHIX JAHHBIX, MOTYT BOZHUKHYTh HETaTUBHBIC MOCIEACTBUS B BUJIEC
HEBEPHBIX BBIBOJIOB W, BIIOCIEACTBUM, HE3aKOHHBIX Mo03peHuid. CiemoBaTeNbHO, ISl TOTO,
9T00BI MUHUMHU3UPOBATh PUCKH TUCKPpUMHUHALIMK U TpenB3sTocTd U, HeoOX0auMOo peryispHO
MIPOBOIUTH COOTBETCTBYIOITHI aHAIM3 UCIIOJIb3YEeMOM HHGOPMAITUH.

He MeHee KpUTHYHBIM SIBJISIETCSI ACHEKT MOJOTYETHOCTH U MIPO3PAYHOCTHU JIEATEIbHOCTH
NU. BBuay 4yero Ba)KHO MPOSICHUTh, KTO UMEHHO HECET OTBETCTBEHHOCTH 3a pemieHus MU u
JonyIieHHble M OIHOKKA. COOTBETCTBEHHO, alroput™Mbl U Monenu MW momxHbl OBITh
JOCTYINHBIMH M OTKPBITBIMH JIJISl aHaJU3a, YTO OOECHEeYUT TrapaHTHIO €ro KOHTpOJIS.
[IpeamonoxutensHo, OYIET YMECTHO pa3paboTaTh MEXaHHM3M, KOTOPBI CMOXKET BBISBISATH U
ucnpapiath  ommbkun MM,  Oto  obecrieunt  6€30mMacHOCTh  Kak B OTHOIICHUH
MIPaBOOXPAHUTENLHBIX OPraHoB, KOTOphle OyayT UCMONb30BaTh TexHomorun MW B cBoeit
NeSITeIbHOCTH, TaK U BCETo OOIIECTBA B LIEJIOM.

W3 Bcero BbIIECKa3aHHOIO MOHO CJeNaTh BbIBOA, uro mpumenenne WU B
KPUMUHAJIMCTUKE OTKPBHIBAET HOBBIE BO3MOXXHOCTH JUISI PACCIECIOBAHMS M PACKPBITUS
MIPECTYIUICHUH, HO, B CBOIO OY€PE/ib, IAHHBIN MTPOLIECC COMPSIKEH C PSJIOM BHI30BOB M STHUECKUX
mwtemM. [Ipumepbr momobnoro BHenpenuss MM kak B Poccuiickoit deneparnuu, Tak U B
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3apyOeKHBIX CTpaHaX, JIEMOHCTPUPYIOT KaK MOTCHIMAT MOBBIMICHHUS 3((HEKTUBHOCTH PaOOTHI
IMPAaBOOXPAHUTCIIBHBIX OpPraHOB, TaK H H606XO,Z[I/IMOCTL YYUTBIBATH BOIIPOCHI 6C3OHaCHOCTI/I
nHbOopMaIy, KOH(PHUISHITMATIBHOCTA U COOJIIOJICHHs TIpaB uesoBeka. JlanmpHeilee pa3BuTHE
NN B kpuMUHATIHCTUKE TpeOYeT KOMIUIEKCHOTO MOAXO/a, BKIIOYAIOIIEr0 pa3paboTKy YETKHX
MPABOBBIX HOPM M ATHUYECKHX TNPHHIUIOB. BakHO o0ecneuuTh Mpo3pavyHOCTh arOPUTMOB
pabote M, mogoT4eTHOCTh MPUHUMAEMBIX PEIICHUN W MEXaHH3MbI KOHTpOJs. ToJbko mpu
coomonennn 3tux yciouii UM cmoxker crtath 3¢(EeKTUBHBIM HMHCTPYMEHTOM B OOphOE C
MPECTYIHOCTHIO, HE HapymIas (pyHIaMeHTabHbIE TIpaBa U CBOOO/IbI YeJIOBEKa.
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AHHOTAIUSA

B nanHOll cTaThe MOAHMMAETCS BOIPOC HAIMYMA y MOKYINATENsl TOBAPHOIO WU
KAacCOBOIO YE€Ka KaK JIOKA3aTeJIbCTBA 3aKJIIOUEHUS JOrOBOpPAa PO3HUYHON KYIUIU-TIPOIAKH.
Taxxe NPUBOAWUTCS MHEHHUE YYEHOrO-IIPABOBEAA IO JAHHOMY BOIIPOCY, a TAKXKe MPUMEp
cynebHoro perieHusi. KpoMe Toro, B 3aK/IFOYCHUE JTAaeTCS PEKOMEHIAIWS 10 YPEryJIHPOBAHHIO
JTaHHOU cephl TPa’KAAHCKO-TIPABOBBIX OTHOIICHHIA.

KuroueBnblie cjioBa: JOroBOp PO3HUYHOW KYIUTM-TIPOAAXH, JOKA3aTEIbCTBO, KACCOBBIN
YeK, TOBAPHBIM YEK, MOKYNATENb, IPOAABEILL.

Abstract

This article raises the issue of whether the buyer has a sales receipt or a cash receipt as
proof of the conclusion of a retail sale agreement. The opinion of a legal scholar on this issue is
also given, as well as an example of a court decision. In addition, the conclusion provides a
recommendation on the regulation of this area of civil law relations.

Keywords: retail purchase and sale agreement, proof, cash receipt, buyer, seller, product
receipt.
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JlerasibHOE oOImpenesieHue 0roBopa KYIUIM-TIPOJAXH coAepkurca B 1. 1 cT. 454
I'paxnanckoro xonekca Poccuiickoit @enepanun (nanee — 'K P®D), a uMeHHO: «110 JOTrOBOPY
KYIUTH-TIPOIaXKU OJTHA CTOpPOHA (TIpoiaBelr) 00s3yeTcs iepeaaTh Bellhb (ToBap) B COOCTBEHHOCTh
JpYyroil ctopoHe (MOKYMaTeNnto), a MOKyNnaTelIb 00A3yeTcsl IPUHATh ITOT TOBAp M YIUIATUTDH 32
HETO ONPEEICHHYIO JIEHSKHYI0 cCyMMYy (1ieHY)». JlaHHBI JTOTOBOp MOJIB3YETCs JAOCTATOYHOMN
BOCTPEOOBAHHOCTBIO B TPaXTAHCKO-NIPABOBBIX OTHOWICHUSX. OO0 3TOM TOBOPUT CTAaTHCTHKA
cynebnbsix pemieHnii B Poccuiickoit deneparnuu. Toasko B 2023 roay mo J0roBopaM KyTUTu-
NPOJaKH U MOCTaBKU ObUTH paccMoTpeHsl 404 244 rpaxaanckux aena. Takke OTHOCHUTENBHO
JTAHHOW KaTeTOPWUHU JIeN B OTYETE JaeT CBOM KOMMEHTApUil W ApOWTpaKHBIA IIEHTP NpH
PoccuiickoM coro3e MpOMBIIUIEHHUKOB U IPEANIPUHUMATENIEH, COrsIacHO KoTopoMy B 2024 rony
JIOTOBOPBI KYIUTU-TIPOJIAXKH U MOCTABKM 3aHMMAJIM JIMAUPYIOIIYI0 MO3MUIMIO 110 CPABHEHUIO C
JPYrUMH BUJIaMU JIOTOBOPOB, @ UMEHHO: 58,9% 0T Bcero uucia JoroBopoB.

B nelicTByromeM 3aKOHOAATENbCTBE MPEAYCMOTPEHBI PA3IMYHBIE BHJIBI JIOTOBOpA
kymw-npogaxu (rinasa 30 I'K P®), u kaxaplii U3 HUX UMeeT CBOM 0coOeHHOCTH. OIHUM U3
TaKuX JIOTOBOPOB SIBJSIETCS JOTOBOP PO3HUYHOM KyruiM-niposnaxu. B coorsBerctBuu ¢ m. 1 CT.
492 TK P® «i1o [0oroBopy pPO3HUYHOM KyIIM-NIPOJAXHM IPOJABEL, OCYLLECTBIISIOIINN
MIPEANPUHUMATENBCKYIO JIEATENBHOCTh M0 MPOJake TOBApOB B PO3HHUILY, 00sI3yeTcsl NepenaTh
MOKYIIATEeNI0 TOBAp, INPEIHA3HAYEHHBIA ISl JIMYHOTO, CEMEMHOIOo, JOMAIIHEr0 WM WHOTO
II0JIb30BAaHUs, HE CBS3aHHOTO C IPEIIPUHUMATEIBCKON JEATEIbHOCTBIO». OTHOCUTEIBHO
0COOCHHOCTEH CUYMTaeM HEOOXOAMMBIM OOpAaTUTh BHUMAHWE HA MOMEHT €ro 3akiroueHus. Tak,
coriacHo cT. 493 'K P® «10roBop po3HUYHOW KYIUTU-TIPOAAKH CUUTAETCS 3aKIIOUYECHHBIM B
HaJuIexaleil popMe ¢ MOMEHTa BbIJaud MPOJABLIOM MOKYNATENI0 KaCCOBOI'O MJIM TOBApHOI'O
YeKa, OJIEKTPOHHOIO WJIM HHOTO JIOKYMEHTa IIOJATBEPIKAAIOLIETO0  OIUIaTy  TOBapay.
CrenoBatenbHO, MOKHO JIM UCKIIFOUUTENILHO KAaCCOBBIN (TOBApHBI) YeK CYMTATh JOCTATOUYHBIM
JI0Ka3aTeJIbCTBOM MPHOOPETEHUsI TOBapa IO JIOTOBOPY PO3HHYHOM KYIUIU-TIPOAAXH JIMOO TPH
COOJTFO/ICHNN KaKHUX YCJIOBHH €r0 MOXHO CUHTaTh TaKOBBIM? VIMeITCs M Kakue-TO HHBIE
CHocoObl  JOKa3biBaHMs B Cyde (¢akTa 3aKiIioueHHs JaHHoro jgoroBopa? Hopwbl
3aKOHOJATENIbCTBA Ha BOINPOC O JOMOJHHUTENBHBIX CIOCO0aX JOKa3bIBaHHUS OTBEYAIOT
cnenyromuM obpaszom: c1. 493 'K PO coxepkaT MONOXKEHHE O TOM, YTO «OTCYTCTBHE Y
MOKYTaTeNsl YKa3aHHbIX JOKYMEHTOB HE JIMIIAET €ro BO3MOXHOCTH CChbUIAThCA HA
CBHJIETEIILCKHE OKAa3aHUs B MOJATBEPXKICHHUE 3aKIFOUEHHsI IOrOBOpA M €ro yCJIOBUI». DTa ke
Mo3uIKA TaKke Hanuia otpaxkenue B [loctanosnenuu Ilnenyma BepxoBrnoro Cyna Poccuiickoi
@eneparn Ne 17 ot 28.06.2012, Taxke pa3bsCHAIOLIEM, YTO B Cilydae IUCTAHLMOHHOMN
NpOJaKH ToBapa (pakT ero MOKYNKH MOXET OBITh MOATBEPIKIEH BBITUCKAMHU W3 OAHKOBCKUX
CUYETOB M JPYTMMH JIOKYMEHTaMH, MOATBEPKIAOIMMHU oriaTy. COOTBETCTBEHHO, KacCCOBBIM
(TOBapHBIN) Y€K HE SIBISETCS E€IMHCTBEHHBIM CPEACTBOM IIOKYNATENs pPeaIM3allii 3allliThl
CBOUX IIpaB B cyJe. UYTo ke KacaeTcs 10CTaTOYHOCTU TOJIBKO KacCOBOT'O (TOBapHOIO) yeka Kak
JI0Ka3aTeJIbCTBA WM KAaKUe YCJIOBHS HYXKHO COOJNIOCTH JUIS NMPHU3HAHMSA €ro TakoBbIM? UTOOBI
OTBETHTH HA TIOCTABJICHHBIN BOIIPOC, HEOOXOMMO OOPATUThCS K aHAIH3Y CYIEOHOM MPAKTHKH.
B Heil cymiecTByeT AB€ OCHOBHBIE MO3UIMM MO IMOBOJAY JIOKa3aTEJIbHOM CHJIBI KacCOBOTO
(ToBapHOT0) ueKa: MepBasi — CYUTAET UCKIIOUUTEIBHO YeK HEAOCTATOUHBIM J0Ka3aTeIbCTBOM,
€Cli B HEM OTCYTCTBYET HAaUMEHOBAHHE TOBapa; BTOpas — IPHU3HAET €ro B KadyecTBE
JI0KA3aTeIbCTBA, HO JIMIIb B COUYETAHUM C IPYTMMHU J0Ka3aTeIbCTBAMH. PaccMOTpruM npuMepsl,
WUTIOCTPUPYIOIIUE KAXKIYIO U3 TO3ULIMNA.

[lepBas nmo3unus. «Cya nepBOM MHCTAaHLMU Npu3HANI KaccoBbli yek oT 14.10.2008 Ha
cymmy 150 pyd. u OTY4ET 4YACTHOTO JETEKTUBA HEAOCTATOYHBIMHU JIOKAa3aTeIbCTBAMU
MOATBEP>KACHNS HapyleHUH npaB uctua. Cya OTMETWII, YTO B IIPEJICTABICHHOM HCTIIOM YEKE
OTCYTCTBYET HAaUMEHOBaHHE KYILJIEHHOro ToBapa. Mcrten, B CBOIO ouepelb, Y€K, KOTOPBII
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coziep>kai Obl HAUMEHOBAaHHUE TOBApa, €ro LeHy, eyaTh MpeANpUHUMATENS U MOAIICh PoJIaBla
Y KOTOPBIN BBUJY HAJMUUS YKa3aHHBIX JAHHBIX OECCIOpHO MOATBEpKIall Obl (haKT MOKYIIKH
TOBapa, HE MPEACTaBWI». TakuM 00pa3oM, MpeACTaBIECHHbIM HCTIIOM Y€K HE COfepkal B cede
HeoOXxomuMoN uH(popMau W He ObUI MPH3HAH JOCTaTOYHBIM JIOKA3aTelIbCTBOM Jake B
COBOKYITHOCTH C OTYETOM YaCTHOTO JETEKTHBA.

Bropas nozumst. «Mcrerr (OO1IecTBO ¢ OrpaHUUEHHON OTBETCTBEHHOCTHIO) OOPATHIICS B
apOUTPaXKHBI CyJ] C HMCKOM TNPOTUB OTBETYMKA 32 HEMPABOMEPHYIO MPOAAXY >XypHaja C
¢dororpaduueckuM MPOU3BEICHUEM, MpaBa Ha KOTOpoe mpuHamiuexat uctiy. Cyn mpu3HaT
KAaCCOBBIM Y€K, COACpKAIIMiA BCE HEOOXOIWMBIC PEKBU3HUTHI: JaTy M BPEMS COBEPIICHUS
MOKYIIKH, HAaUMEHOBAHHWE OTBETYMKA M CTOMMOCTb TOBapa, HaAJEXKalluM JI0Ka3aTeIbCTBOM.
JlonoTHATENTFHO (PAKT TOKYIKH TOBapa MOATBEPXKAAICS OTYETOM M TOKa3aHUSMH YaCTHOTO
JETEKTUBAY.

W3 ananuza cyneOHOM MPaKTUKU CIEIYeT, YTO CYJbl YUUTHIBAIOT PEKBU3UTHI KACCOBOTO
(TOBapHOTr0) YeKa MpU MPUHITUM PEIICHUS 0 TPAXKAAHCKUM JIeJIaM, CBS3aHHBIM C JIOTOBOPOM
PO3HMYHOM Kymu-mipoAaxxu. Ecnu dYek He coaepkuT HYyKHOW wuHOpMAlUM, BeJIHKa
BEPOSATHOCTb, YTO CYyJ HE MPU3HAET €ro JOCTAaTOYHBIM JOKa3aTeIbCTBOM. B cooTBeTcTBHU C
Hopmamu ['K P®, «qoroBop pO3HWYHON KYIUIM-IIPOJAKA CUWTAETCS 3aKIOYEHHBIM B
Hajanexameil ¢opme, Kak yke paHee ObUIO OTMEYEHO, C MOMEHTa BbIIAYd MPOJABIIOM
MOKYTATeI0 KACCOBOTO WJIM TOBAapHOTO YEKa, 3JEKTPOHHOIO WM MHOTO JOKYMEHTa,
MOJITBEPIKIAIONIET0 OIuiaty ToBapa». OpHAaKO B JaHHOW HOPME HHYETO HE TOBOPUTCS O
TpeOyembIX pekBu3uTax dYeka. CyneOHas MpakTHKa TMOKa3bIBAET, YTO OTCYTCTBHE JAHHBIX
PEKBU3HUTOB B UEKE CTABHUT IOl COMHEHHUE €T0 JIETUTUMHOCTb.

[IpencraBieHHble MPUMEPHI SIBHO WLTIOCTPUPYIOT, YTO KACCOBBIA (TOBapHBIN) 4eK,
MOATBEPXKIAIOMINHA (DaKT 3aKIIOYEHHUs JIOTOBOPA PO3HUYHON KYIUIM MPOJaXkKH, 00sS3aTEIbHO
JOJDKEH CoJiepkaTh B ceOe COOTBETCTBYIOIIME PEKBH3UTHL. Hampumep, Ha Haml B3I,
TAKOBBIMU SIBJISIFOTCS. HAMMEHOBAaHUE M II€HA NPUOOPETEHHOTO TOBapa, Jara U Bpems
COBEpIICHUS TOKYIKH, a TaKXkKe IedaTb NpeInpUHAMATENs MW MOANMCh MpOJaBLA.
[Tpoananm3upoBaB BCE BHINIECKAa3aHHOE, CYUTAEM HEOOXOUMBIM MPEI0OKUTH PEKOMEHIAINIO B
BUJIe BHECEHMs M3MeHeHH B HopMmy ['K P®D, koTophle mpeanonararoT HeIOMyIeHUE CUTYaluH,
KOrJla CyJl He TMPU3HAET HAJIWYME CaMoOro KaccoBOro (TOBAapHOIrO) 4YeKa 3HAYUMBIM
JI0Ka3aTeNIbCTBOM 3aKJIFOUYEHUs JOroBOpa PO3HUYHOW KYIUIM-TIPOJAXXH, & UMEHHO: 100aBUTH B
cT. 493 'K P® yrouHeHHs] OTHOCUTEIHFHO HEOOXOIMMBIX PEKBU3UTOB KAaCCOBOTO (TOBApHOTO)
YyeKa, a PaBHO: «BbIIABAEMbIN MMPOJABLOM MMOKYIATEIH0 KACCOBBIA MM TOBAPHBIM Y€K JIOJKEH
coZiepKaTh B ce0€ PEKBU3UTHI, TIO3BOJISIONINE JOCTOBEPHO YCTAHOBHUTH (DAKT MPHOOpPETEHUS
TOBapa MO JIOrOBOPY PO3HUYHOW KYIUTU-TIPOJIaXKH, a UMEHHO: HAMMEHOBAaHUE U IIEHY TOBapa,
JaTy ¥ BpeMsl MOKYIIKH, TeYaTh MPpeANPUHUMATEINS U TIOJAIMUCH POJIaBIa.
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AHHOTALUSA

AKTyabHOCTh BBIOPAHHOUM TEMBI 3aKITFOYAETCS B PACCMOTPEHHUH POJIU MPOKYPOPCKOTO
Haj30pa B XOJ€ HCIOJHEHHs 3aKoHoaarenbcTBa Poccwiickort ®Denmeparmu 1mo Oopbde C
KHOEPIPECTYITHOCTEIO B MH(MOPMAIIMOHHO-TEIIEKOMMYHHUKAIIMOHHOW — cetn  «HTepHeT»,
mpoOJieM, BO3HUKAIOMIMX B  IPABOOXPAHWUTENBHBIX OpraHax TMpH  MPOTUBOACHUCTBUHU
KUOEPIPECTYITHOCTU U ITYTU UX PEIICHHUSL.

KiroueBble cjioBa: MPOKYpOPCKUIM HAI30p, KUOEPIPECTYMHOCTb, KUOEPHPECTYITHUK,
KHOEpIpECTYIUICHHE, WH(POPMAIMOHHO-TEJIEKOMMYHHKAITMOHHAS CETh «HTEepHEeTY,
MIPABOOXPAHUTENBHBIE OPraHbl, IPECTYIUICHUE.

Abstract

The relevance of the chosen topic is to consider the role of prosecutorial supervision in
the implementation of the legislation of the Russian Federation on combating cybercrime in the
information and telecommunications network “Internet”, the problems that arise in law
enforcement agencies in countering cybercrime and ways to solve them.

Keywords: prosecutorial —supervision, cybercrime, cybercriminal, cybercrime,
information and telecommunication network "Internet”, law enforcement agencies, crime.

NupopmanimonHas-TeIeKOMMyHUKallMOHHasE ceThb «lHTepHeT» MOo3BOJIAET JIHOASIM
HOJTy4aTh HEOOXOIUMYIO HH(OPMALMIO 110 UX 3aIIPOCaAM, YEM CYLECTBEHHO OOJIEr4aeT >KU3Hb,
HE HY>KHO TpaTUTh MHOT'O BPEMEHH Ha MOMCK jkeaeMoro. C KakabIM rofioM UH(POPMAaIOHHbIE
TEXHOJIOTHH COBEPIIEHCTBYIOTCS, NEpe] IpakJaHaMU OTKPhIBAETCSI MHOYKECTBO BO3MOYKHOCTEN
B cetn «MHTepHeT». C HMX COBEpIICHCTBOBAHUEM, K COXKAJICHUIO, YBEIMUYUBACTCS YHUCIIO
HEJI0OPOCOBECTHBIX I'PakAaH, KOTOPBIE UCIIONIB3YIOT IaHHYIO CETh BOIPEKU 3aKOHOAATEIbCTBY
paay U3BJICUEHMS JIMUHOU BBITOAbL. JIeHCTBUS TaKuX HEJOOPOCOBECTHBIX I'PakKlaH HA3bIBACTCS
KHOEpIpPECTYHOCTb.

Jpyrumu ciioBamu, moJi KUOEpIpeCTyITHOCTbIO TOHUMAETCSI PECTYIHAs AEATEIbHOCTb,
KOTOpasi OCYILECTBIISCTCS C MCHOJIb30BAHNEM KOMIIBIOTEPHOI CEeTH WIIM CETEBOT0 YCTPOMICTBA.
CymiecTBYIOT pa3HOBUAHOCTH KHOEPIIPECTYIICHUH, TAKHE KaK:

o XaKepPCTBO — HE3aKOHHOE IMOJIyYeHHE JIOCTyNa K KOH(PHMICHIUAIbHON
uH(DOpMALIUH TTyTEM B3JIOMa HH(OPMAITHOHHBIX CUCTEM;

o ¢ummHr — co3naHue (anbIIMBBIX CAWTOB WJIM OTIPABKa MOACTaBHBIX
COOOIIEHNH ¢ 1edbl0 MNOJdyd4eHHs HMHGOpMAUM O YaCTHOW KHU3HU
I0JIb30BATEIS;

. KUOEpUIMUOHAK — HECAHKIMOHMPOBAaHHOE TIIOJMyYeHHE 3aCEKpeUeHHOU
MH(QOPMAIIH OT TOCYAAPCTBEHHBIX OPraHU3alMid WK YaCTHBIX JIMIL;

o MOIIEHHUYECTBO C HCHOJb30BAHUEM OaHKOBCKHUX KapT — JOCTYI K CueTam

I'paXaH, MOXHUIICHHbLIX WK IIOJACTABHBIX KapT C MNOCJIbKO COBCPIICHUA
HC3aKOHHBIX IICPEBOI0B;

L4 KI/I6CpTeppOpI/I3M — IOATOTOBKA U INIAHUPOBAHUEC TCPPOPUCTUUCCKUX AKTOB
IIpH UCIIOJIB30BaAHNU CETU ((I/IHTepHeT».
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KubGepripecTynHUKH B TENSAX COBEPUICHHUS] TMPOTHBOMNPABHBIX JCHCTBUNA B CETH
«HTepHET» UL W3NIEUYEHUS JIMYHOW BBITOMBI MBITAIOTCS HAWTH JIa3elKH, TO €CTh Hambolee
cimabbie CTOPOHBI MoJib3oBaTelell. C TedeHHeM BpEMEHH, TaK Kak Mporpecc B HH(PpOpMaIMoOHHOM -
TEJIEKOMMYHUKAIIMOHHOW ceTH «/IHTepHeT» He CTOUT He MecTe, KHOepnpecTyHUKaM yaaeTcs
HaXOJIUTh HOBBIE CIIOCOOBI COBEpIICHUsI KuOeprpecTyIuieHnit. OHaKo, ¢ COBEPILICHCTBOBAHUEM
MH()OPMALIMOHHBIX ~ TEXHOJOTWH, HEOOXOAMMO TMOBBIIATHE I(PPEKTUBHOCTH  IMIPABOBOTO
perynupoBanue B chepe nHPOpPMAITMOHHON-TEIEKOMMYHUKAIIMOHHOM ceTh «HTepHe™ [5].

Hampumep, HekoTopble NpecTyIUIEHUs, COBEpLIEHHBIE B Kubepcdepe, ocraroTcs
HepacKpbIThIMU. [lonp30BaTenn NepeBOIAT KaKAbIH JIeHb OONbLIME JEHEXKHBIE CYMMBbI
UHTEpPHET-MOIICHHUKaM. MOILIEHHUKY COBEpLIAIOT TAaKUE IPOTUBOIIPABHBIE JEWUCTBUA,
UCTOJIb3YS TOJICTaBHBIE CUM-KapThl, aDOHEHTCKHE HOMepa, OaHKOBCKHE CUeTa, B CBSI3H C UYeM
IIPABOOXPAHUTENIN HE UMEIOT BO3MOKHOCTEH OTCIIEINUTD Ky/1a U KOMY IIPOU3BOIMIIACE OIepanys
[0 TEPEBOAY JCHEKHBIX CPEICTB, TEM CAaMbIM HEBO3MOXHO OTCIEIUTh MOIIEHHUKOB U
NpUBJIEYb K OTBETCTBEHHOCTH. [IpoGiiemMoil siBisieTcsi OECKOHTAKTHBIM, JETKHHA W OBICTPHIN
CHOCcO0 COBepIIeHHs JaHHBIX mnpecTymieHud. [IpaBooxpaHuTenbHas cUcTeMa HANpOTHB HE
rOTOBA K TAKUM IPECTYIUIEHUSAM U UX PACKPBITHIO.

B Hacrosmiee Bpems KHOEPHNPECTYNHHMKH COBEpINAIOT YKa3aHHBIC MPECTYIUICHHUS C
TEpPPUTOPUH UHOTO rocynapcTsa. [lonbp3oBarenp, nonagas B UX JIOBYIIKY, MOXKET OOpaTUTHCS CO
cBoeil mpoOieMoll B IPaBOOXPAHUTENbHBIE OPraHbl, HO B CHJIY CBOMX BO3MOXHOCTEH
IIPABOOXPAHUTENM HE CMOT'YT IIPUBJIEYb BUHOBHOI'O K OTBETCTBEHHOCTH.

Takue mosb30BaTeNM, B OTHOLUIEHUM KOTOPBIX COBEPLIAIOTCS KUOEPIPECTYIUICHUS, HE
OCBEIOMJIEHBI JIOJIKHBIM 00pa30M O CYIIECTBOBAaHUHN KMOEPIPECTYHUKOB U UX MPOTUBOIIPABHBIX
JeUCTBUH, 3T0 0/1Ha U3 NpodseM. Heo0xo1umMo MakCUManbHO YBEJOMIISTh I'Pak/iaH, IPOBOAUTh
C HUMH NPO(UIAKTUIECKUE MEPONPUATHS Ha TeMy KHOeprnpecTynHocTH B ceTH «VHTepHeT»,
OCBeI[aTh JAHHYI0 TeMY IO TEJIEBH30pYy, B HOBOCTSX, MO PAAMO, TaK KakK OOJBIION MPOIEHT
MOTEPIIEBIINX B chepe KUOEPIPeCTYIUIEHUH SBISIOTCS TOXKUIBIMU JItoAbMH [ 1, . 68].

I'enepambnast  npokyparypa Poccuiickont ®denepanuu  OCyLIECTBIIIET HAA30p 3a
coomonennem mnonoxeHuit Koncturymuu Poccuiickoit dexeparii 1 WHBIX 3aKOHOB, TEM
cCaMbIM  KOHTpPOJMpYET COOJIOIEHHE 3aKOHOAaTeIbcTBA B cdepe  HMHPOPMAIIMOHHO-
TEJIEKOMMYHUKAaIMOHHOM ceTH «VHTEepHET», MPOTUBOAECUCTBYET COBEPIICHUIO NIPECTYIIJICHUN B
ykazaHHoi# cdepe. Llenb mpokypopckoro Haa3opa B HHGOPMAMOHHO-TEIEKOMMYHHKAIMOHHOM
cetn «MIHTEpHET» - 3TO 3allMTa 3aKOHHBIX MHTEPECOB U MPaB IPAXKIAH, a TAKXKE TOCYJapCTBa B
cdepe MHPOPMAITMOHHBIX TEXHOIOTHi [3, c. 5].

B cBi3M Cc TeM, YTO B NPAaBOOXPAHUTENIBHBIX OpPraHax HU3KUM IOKa3aTelb
PacKpBIBAEMOCTH  KHOCPIPECTYIUICHH, TIOPOXKIAETCS  YyBCTBO  OC3HAKA3aHHOCTH Y
KHOEPIPECTYITHUKOB.

Jns  mpoTuBOAEHCTBUSL KuOepIpecTymuieHus M B ceth  «lHTepHeT» HeoOXOAMMO
BHE/IPATh HOBbIE HH(OPMAIIMOHHBIE TEXHOJOTUM B MPaBOOXPAHUTEIbHBIE OpPraHbl, YTOOBI
COTPYIHUKHM HWMEIU  CIELMAJIbHBIE HAaBBIKK W BO3MOXHOCTHM 10  PAaCKPBITHIO
KUOEpHpEeCTYIUICHUH,  yBEJIMUYEHHE YHUCIEHHOCTH U  MpodeccHoHanbHas  IMOJArOTOBKA
KubepcnenuanicTos. Pabora cOTpyIHUKOB MPaBOOXPAHUTENFHBIX OPTaHOB IO COBEPIICHHBIM U
TOTOBSIIIUMCST KHUOEPHPECTYIICHUAM JOKHA OBITh YETKO OpraHH30BaHa M PacIUIaHMpPOBAHA,
BIPOYEM, KaK U C IPYTUMH BUJIaMH TIPECTYIUICHH, HO BCE ke, padoTa Mo KUOepnpecTyIIeHHIM
CTaHOBUTCSI C KaXKIbIM Pa3oM BCE CIOXKHEE, TaK KaK COBEPUICHCTBYIOTCS HMH()OPMALMOHHBIE
TEXHOJIOTMH, a 3HAYUT 3HAHUS, YMEHUS U HABBIKU COTPYIHUKOB IIPABOOXPAHUTEIBHBIX OPTaHOB
TOKE JOJKHBI HE CTOSITh HE MECTE.

[IpeameTom MpoKypopcKoro Haa30pa B MHPOPMaLMOHHO-TEIIEKOMM yHUKAIIMOHHON CETH
«HTepHET» ABISIETCS KOHTPOJIb 32 COOJIOICHUEM 3aKOHOIATEIbCTBA O IEPCOHANIBHBIX JTAHHBIX,
B CIy4ae OCYUIECTBJICHUS MPABOHAPYIICHU UX BBISBICHUE W npeceueHre. KoHnTpommpyronmii
OpraH MOXXeT TpeOOBaTh TNPHUBJICUCHUE CHELUATMCTOB [UIl pa3bsCHEHUs BOIIPOCOB B
uHpOpMaLMOHHONW cdepe, TaKke TMPOBEPSITh 3aKOHHOCTb, OOOCHOBAHHOCTH U  MOJHOTY
MIPUHATHIX PELLIEHUN [TPAaBOOXPAHUTENBHBIMUA OpraHaMH 10 paboTe ¢ KUOEPIPECTYIUIEHUSIMH |2,

c. 380].



-68- JIlendenyuu paseumus HayKu u obpasosanis

HemanoBaxHyr0 pojib TpH OCYIIECTBICHHM HaI30pa 3a COOJIOICHHEM 3aKOHOB B
kubeprpoctpancTBe urpaer Pockomuamzop (PenepanbHas ciayxba 1o Hai30py B chepe CBA3y,
MH(POPMALMOHHBIX TEXHOJOTHIA M MAacCOBBIX KOMMYHUKaluil). [laHHBIM opran ocyuiecTBiseT
KOHTPOJb B HMH(MOPMAIMOHHOM TIPOCTPAHCTBE, TMPOBEPSIET COOTBETCTBUH  00pabOTKU
NepCOHATBHBIX JAHHBIX TPaXIaH 3aKoHoAaTeNIbcTBY Poccuiickoii deneparyu.

[IpokypaTypa B CBOIO OuY€peilb OCYILECTBISICT KOHTPOJIb M HAA30p 3a JAEATEIILHOCTHIO
PockomHaa30pa 1 umeeT psij MOJTHOMOYMH, HAllpUMEpP, BHECEHNE NIPEJCTABICHUH, OCIIapUBAaHUE
HOPMaTHUBHBIX aKTOB B HH(OpMaLMOHHON cdepe, oOpalleHHe B Cyl MO 3allUTe MNpaB U
3aKOHHBIX MHTEpecoB rpaxkaad. [Ipu BBIABICHHMH HapyIIEHUH B yKa3aHHOW cdepe MpoKypop
YIIOTHOMOYEH HAaIpaBiATh HHOOPMALIUIO O BBIIBJICHHBIX HAPYIICHUSIX 3aKOHA B PockoMHam30p
JUISl IPUHATUS COOTBETCTBYIOIUX Mep [4, c. 256].

Taioke MpokypaTypa KOHTPOJUPYIOT JESTEIbHOCTh MPaBOOXPAHUTEIBHBIX OPraHOB B
nH(popMaMOHHON cdepe, TO €CTh OCYIIECTBISICTCS HAA30p 3a OIEPaTUBHO-PO3BICKHOM
NeATeNTbHOCTBIO, 32 OpraHaMH JJO3HAHUS U CIIC/ICTBHUSI.

Hamzopnas ¢yHkums mnpokypaTypsl B MHQOPMAlMOHHOW  cpele  MO3BOJISET
CBOEBPEMEHHO pearupoBaTh Ha HapyIICHHE 3aKOHAa B JAHHOW O0ONacTH, B CBA3M C YeM
KHOEPIIPECTYITHUKU MOT'YT OBITh ObICTpee BBISBICHBI M IIPUBJICUCHBI K OTBETCTBEHHOCTH.

s addexTuBHOM PabOTHI MO 0OpHOE C KHOEPIPECTYIMHOCTHIO MOXKHO TPEIIOXKHUTH
CJIETYIOIIINE CTIOCOOBI:

—  CBOEBpPEMEHHOE pearupoBaHUE NMPOKYpaTyphl Ha HapyIICHHUE 3aKOHA B cepe
cetu «/HTEpHETY;

—  oOpraHu3oBaHHas paboTa C 3asfBICHUAMHU TPAXKIAH O COBEPIICHHBIX B
OTHOIICHWHM HHUX  KHOCPIPECTYIUICHWH, a Takke CBOEBPEMEHHOE
pearupoBaHue Ha JaHHbBIC 3asUIBEHUS;

—  TpoBezeHHe NPOPUIAKTUIECKUX MEp C FpakAaHaMH 110 KUOEPIPECTYITHOCTH;

- HOJIyYeHHUE TTOJTHOM U JOCTOBEpHOU MH(OpMALIUH 110 paboTe U NMPOPUIAKTUKE
C KHOEpIPECTYITHOCTBIO.

*k*k
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AHHOTAIINA

B nacrosiiielt ctarbe pacCMOTPEHbI UCTOPUYECKUE ACTIEKTH MHCTUTYTA BELIHBIX PAB OT
3apoxkaeHuss B miepuona JpeBHero Puma 10 COBpeMEHHOro 3Tama pa3BUTHS B POCCUHCKOM
3akoHoaarenbcTBe. Oco0oe BHHMaHHE YIeNnseTcs H3MEHEHHsM, MpousomeniuM B Poccun
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nocyie peosroru 1917 rona, koraa yacTHasi COOCTBEHHOCTD Obljia JIMKBUIMPOBAaHA U 3aMEHEHA
MpaBaMH MOJIb30BaHUSI.
Ki1ioueBble ¢j10Ba: BEIIHOE MTPABO, MPABO COOCTBEHHOCTH, CEPBUTYT, PUMCKOE TTPABO.

Abstract

This article examines the historical aspects of the institution of property rights from its
inception during the Roman Empire to the current stage of development in Russian legislation.
Special attention is paid to the changes that occurred in Russia after the 1917 revolution, when
private property was eliminated and replaced by rights of use.

Keywords: property law, property right, servitude, Roman law.

MHCTUTYT BEIIHOro MpaBa U3BECTEH 3aKOHOAATENILCTBY elle co BpeMeH JpeBHero Puma
U IO CEH JIeHb SABJIAETCS HEOTHEMIIEMOM 4aCThIO CUCTEMBI IpaxaaHckoro npasa. E.A. CyxaHoB
CUMTAET, YTO «BELIHbIM IIPABOM SIBJISIETCSI a0CONIOTHOE CYOBEKTUBHOE TI'Pa)KAAHCKOE IPaBO
JIMLIA, TPEJOCTaBIHIIONIEE EMY BO3MOKHOCTb HEIIOCPEICTBEHHOIO I'OCIIOACTBA HaJl KOHKPETHOU
BEIIbIO M OTCTPAHEHUSI OT HEE BCEX JIPYIMX JIMII, 3alUIIAEMOE CHELUAIbHBIMU TPAXKIaHCKO-
MPaBOBbIMU HCcKaMm» [1, c. 17].

Ha navanpHbIX 3Tamax cymiecrBoBaHust J[IpeBHero Puma mpaBo OCHOBBIBAIOCH Ha
o0bluasiX W Tpaguuusax. BemHble mpaBa ObUIM MPOCTHIMH M OTPAaHMYMBAINCH HECKOJIBKUMHU
OCHOBHBIMU KaTEropusiMM, TaKUMH KakK IIPaBO COOCTBEHHOCTH U MOJb30BaHUS. OCHOBHBIM
MCTOYHHUKOM BEILHBIX MPaB CIYKHJIN 3aKOHbBI JBEHAALATH TAOIML, MpUHATHIE oKoo 450 roaa
n0 H.. OHHM 3aKpenujad OCHOBHBIE HOPMBI, Kacalolluecs BIAJACHUS W HCHOJIb30BaHUS
UMYLIECTBA.

C pa3BUTHEM TOPrOBIM M SKOHOMHMKH BO3HHKJIa HEOOXOIUMOCTb B OoJiee JeTaTbHOM
PErYJIMPOBAHUH BEIIHBIX MPaB, B CBSI3HM C UM IOSIBIISIOTCS HOBBIE (DOPMBI BEIITHBIX OTHOILICHUH,
TaKue Kak COBIIQJICHUE U CEPBUTYTHl, KOTOpPbIE MPENOCTaBIAIOT BO3MOXKHOCTH IO
HCIOJIB30BaHHUIO YY)KOI'O MMYILECTBA (HAIpUMEp, MPaBO MPOXOJa Yepe3 UyKOH y4acTOK WIN
MIPaBo MpPOe3/1a MO Yy>KOMY YYacTKy).

IIpumepHo B I Beke Hamel 3pbl NOSBISIIOTCS HOBBIE BUJBI BELIHBIX IPaB, TAKUE KAk
SMQUTEB3UC U cynepdUIHii, KOTOpPbIE MPEICTABISAIOT COO0N HACIEICTBEHHBIE U OTUYK/IaeMble
IIpaBa 10 UCIIOIb30BAHUIO UYXKUX 3€MIIU U 3aHU.

B III Beke Hameil spbl NpoMCXOAUT KoauuKalus MpaBoBbIX HOpM B «CBome
KOctunnana», rae ynopsaounBaeTcs CUCTEMA BELIHBIX MPAaB M 3aKPEIISIETCS] IPUHIMIT 3aIUThI
BEIIIHBIX IIPAB IIPOTHUB BCEX.

UYro kacaercs pOCCHICKOrO IpaBa, TO B IIEpUOJ CyliecTBoBaHus [IpeBHel Pycu BelHble
mmpaBa HE WMEIM 4YeTKoW ropuaudeckod ¢opmel. [Ipm sTOoM cymectBoBanmu 0ObIUawy,
pEryaupyIOLe BIaJeHUE U M0JIb30BaHUE UMYILIECTBOM, & OCHOBHBIM HCTOYHUKOM IIpaBa B 3TOT
nepron Oblia «Pycckas mpaBaay», rae yHOMHHAIUCH IpaBa Ha 3eMJTK0 U UIMYILECTBO.

CrenyromumM 3HaYUMbIM COOBITHEM B UCTOPHM CTAHOBJICHUSI MHCTUTYTA BEIIHBIX IIPaB
MOXXHO cunTaTh m3fganue CobopHoro ymoxeHus 1649 roma, rae ObLTH 3aKperuieHbl OCHOBHBIE
IIPUHIMIIBI BEIIHBIX IpaB, BKJIIOYas IPaBO COOCTBEHHOCTH, IMPABO IOJIb30BaHHUS MU IIPABO
BiajgeHus. McenenoBarenn OTMEYaroT, 4TO K BEIIHBIM IIPaBaM TOrO BPEMEHU MOYKHO OTHECTH
«BOTYMHHBIC W TIOMECTHBIC BJIAJICHUS, MIOCKOJIBKY a0CONIOTHBIM TPABOM HaJ BEIIbIO 00Jamal
TOCIIO/IMH, U JINIIb ONpEeJICHHast OIS IIPaB NepeaaBaIach MOAIaHHBIM COPa3MEPHO UX JelIam»
[2, c. 37]. DTOT 3aKOHOJATENBHBIM AKT TOCITYXWJI OCHOBOM ISl JAIbHEWIIETr0 pPa3BUTHS
Ipa’kKJaHCKOI0 3aKOHOJATEIbCTBA.

C nmpunstueMm CBoza 3akoHOB Poccuiickoit umnepun 1832 r. npoun3sonies 3HaYUTeNbHbINA
11ar B peryjavpoBaHUU BELIHBIX MpaB. CBOJ ONpeaensl BUbl IpaBa COOCTBEHHOCTH, CIIOCOOBI
ux 3anmThl. B cT. 420 mpaBo coOCTBEHHOCTH ompenensieTcs ciaenyomum oopaszoM: «Kro, ObIB
NEepBbIM NPUOOpETaTeNeM HUMYIIECTBA [0 3aKOHHOMY YKPEIUIEHHIO €ro B YacTHYIO
MIPUHA/UIE)KHOCTh, MOJYYWI BIIACTh, B MOPSAAKE, I'PaXKJAHCKUMU 3aKOHaMU YCTaHOBJIEHHOM,
UCKJIFOUUTEIBHO U HE3aBUCHMO OT JIALA TOCTOPOHHETO BJIAAETh, MIOJIb30BATHCS U PaCIOpsKaTh
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OHBIM BEYHO M TIOTOMCTBEHHO, JOKOJIE HE MEPeacT Ceil BIacTU JPYyroMy, Wik KOMY BJIAcTb CHUsI
OT TIEPBOT0 €e MpUOOpeTaTeNs JOLUIA HETIOCPEACTBEHHO WM 4Yepe3 IOCIeIyIONHe 3aKOHHBIC
nepeavyn Wik YKPEIUICHHs: TOT UMEeT Ha CHe MMYIIEeCTBO TipaBo cobctBeHHOCTH» [3]. To ecth
MPpaBO COOCTBEHHOCTH — TO MPABO JIUIIA BIA/IETh, OJIB30BATHCSI U PACTIOPSKATHCS UMYILIECTBOM
noctostHHO. TakuMm o6pazom, CBoj 3akoHOB Poccuiickoit ummnepuun 1832 . MOCITyXHJI OCHOBOM
JUISL TaTbHEHINEro pa3BUTHS 3aKOHOIATENLCTBA B c(pepe BEIIHBIX MPaB.

ITocne peomoumu 1917 roga mpow30NLUIM KapIWHAJIbHBIE W3MEHEHHS B CHUCTEME
BEIIHBIX MpaB. Bes 3eMiis M1 OCHOBHBIE CpeCTBa MPOU3BOJICTBA OBUIM HAIIMOHAIM3UPOBAHBL, U
YacTHasi COOCTBEHHOCTh OblTa (PaKTHUECKU JTMKBUIUPOBAHA.

B Hexpere ot 26.10.1917 «O 3emie» coaepxainoch cienyroiee nonoxenue: «lIpaso
YacTHOM COOCTBEHHOCTH Ha 3€MIJII0 OTMEHSETCS HaBCeria; 3eMisl He MOXET ObITb HU
npojaBaeMa, HU IMOKyIaeMa, HU cJaBaeMa B apeHny, JHOO B 3aJ0r, HU KaKUM-THOO JpYrum
crocoboM oTdyxaaema. Best 3emuis: rocynapcTBeHHas, yaenbHasi, KaOWHEeTCKasi, MOHACThIPCKasi,
LIEPKOBHAs1, IOCECCUOHHAs!, MallopaTHasi, YaCTHOBJIA/IEIbYECKasl, OOIECTBEHHAsI U KPECThSHCKAs
U T.J., OTUyXJIaeTca 0e3BO3Me3/IHO, oOpalaeTcsi B BCEHAPOAHOE JOCTOSIHUE U TEPeXOIuT B
M0JIb30BaHUE BCEX TpyAsiuxcs Ha HeW» [3]. Takum oOpa3oM, BelHbIE ITpaBa ObUTM 3aMEHEHbI
Ha TpaBa MOJIb30BaHMA U aPEH/IbI, YTO OTPAKAIO COLMATMUCTUYECKYIO HIeoIorHio. B coBeTckuit
MEpUOJ] Pa3BUTHS WHCTUTYTA BEIIHBIX IPaB B €ro CTPYKTYpy BXOMWIM JIHIIL IPABO
COOCTBEHHOCTH U MPABO ONEPATUBHOTO yIIPABICHHUS.

B I'paxnanckom komekce PCOCP 1922 ronma copepskaicst pasien IMoja Ha3BaHHEM
«BemHoe npaBo», KOTOPHIA BKIIOYAN B ce0sl CTAaTbU C Pa3bICHEHUSIMHU O TpaBe COOCTBEHHOCTH
u ero orpannyenuu. [IpuMedarenbHo, 4TO B MpUILEAIIEM €My Ha cMeHy [ paknaHckoM KoJekce
PC®CP 1964 roaa He conepxanock paszesna ¢ aHaJIOTMYHbIM Ha3BaHUEM.

C pacnagom Coserckoro Coro3a B 1991 romy Hauvancsi mpolecc BOCCTAHOBJICHUS
YacTHOM COOCTBEHHOCTH U BelHbIXx mpaB. Hosbii ['paxnmanckuii konmexc Poccuiickoit
Oenepauuun, npuHATeiA B 1994 romy, umeer B cBoedt crpykrype pazgen Il «IIpaso
COOCTBEHHOCTH U JIPYTUE BEUIHBIC MPaBay», KOTOPHI BOCCTAHOBUII HHCTUTYTHI COOCTBEHHOCTH.
DTOT KOAEKC CTaJl BAXKHOM BEXOW B Pa3BUTUU TPAXKIAHCKOrO 3aKOHOAATeNlbcTBa Poccum,
obecrieurB FOPUIMYECKYIO OCHOBY JUISL 3alllUTHl YacCTHOM COOCTBEHHOCTM U YCTaHOBHB
COBpPEMEHHBbIE IpaBUjia 000pOTa MUMYIIECTBA. B MHCTUTYT BEIIHBIX NpaB Ha JAHHOM 3Tame
Pa3BUTHS BXOIST IPAaBO COOCTBEHHOCTH, MPABO MOCTOSHHOTO (OECCPOYHOIO) TOJIH30BAHHS
3eMENbHBIM Y4aCTKOM, IIPaBO 3ajora, CEpBUTYT, IMPABO XO3SHUCTBEHHOTO BEJEHUs, NPABO
OIEPaTUBHOI'O YIPABICHUS U UHBIC. Bce 3TH ArieMeHThI, BXOJSIIME B CTPYKTYPY BEILIHBIX TpaB,
MO3BOJISIIOT  O0ecreunTh OallaHC MEXIy HHTepecaMd COOCTBEHHHKOB M TOTPEOHOCTAMU
o011IecTBa B IIEIOM.

[logBoas utor, ciefayeT cKazaTh, YTO B HACTOSIIEE BpeMs MHCTUTYT BEIIHBIX IIPaB B
Poccnn mpopomkaer pazBuBarbes. I'paxknaHckuil koaeke PO perynupyer pa3indHbIE ACTIEKTHI
BEIIHBIX MMpaB, BKIIIOYAsl MX 3alUTY, nepenady v orpaHuyeHusi. COBpeMEHHbIE U3MEHEHUS U
TOTMIPAaBKU K 3aKOHOAATENIbCTBY HAlpaBlIEHbl HA YIy4IlIEHHE 3allUThl MpaB COOCTBEHHHKOB U
ynpoleHue npoueayp. HemanoBakHoe 3Hau€HHE MMEET 3allluTa MpaB COOCTBEHHUKOB Yepe3
CyZ1eOHYI0 CUCTEMY, UTO MOJATBEPIKAAET 3HAUMMOCTh HHCTUTYTa BELIHOIO MpaBa B 00ecreyeH!n
CTaOMIIBHOCTH U TIPECKA3yEeMOCTH TPayKIaHCKOTO 000poTa.

**k*k
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1917 1. «O 3emne» // CIIC «"apart» URL: https://base.garant.ru/70264556/ (nara obpamenns: 19.02.2025
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AHHOTAIINA

CraTbs TMOCBSIIEHA aHAU3y AaKTyaJlbHBIX MPOOJIEM M JUCKYCCHOHHBIX BOIPOCOB
3emenbHOro mpasa B Poccuiickoit ®denepaunuu. PaccmarpuBaroTCs Takue acmekThbl, Kak
COOTHOIIICHUN TTOHITHHA «3EMIIS», «3€MEJIbHBIA Y9aCTOK», «3E€MENIbHBIN (POHI» U T.JI., a TaKXKe
JUJIEMMa O MECTE 3E€MEJILHOTO TIpaBa B pOCCHUIICKON NpaBoBoi cucteme. Llenb uccnegoBanus —
BBISIBUTh HEKOTOPBIE OCHOBHBIE MPABOBBIE KOJUIM3UHM U PACCMOTPETh NMPEIOKEHHBIE MyTH UX
paspemnieHus ISl MOBBIIEHUS () (DEKTUBHOCTH YITPABICHHS 36MEIbHBIMU PECYPCAMHU.

KiroueBble ciioBa: 3eMiisl, 3€MENbHBIM Y4YacTOK, 3€MEIbHOE IPaBO, SKOJIOTMYECKOE
[IpaBo, TPAKIAHCKOE MIPaBo, 3eMebHBIN KoJieke Poccuiickoii deneparuu.

Abstract

The article is devoted to analysis of current problems and controversial issues of land law
in the Russian Federation. Aspects such as the relationship of concepts «land», «land ploty,
«land fund» etc., and also the dilemma about the place of land law in the Russian legal system
are considered. The aim of the study is to identify some key legal conflicts and consider
proposed ways to resolve them in order to improve the efficiency of land administration.

Keywords: land, land plot, land law, environmental law, civil law, Land Code of the
Russian Federation.

3eMenbHOE IMPaBO IMPECTaBIseT COOOH COBOKYIHOCTH MPABOBBIX HOPM POCCHHCKOTO
3aKOHO/ATENIbCTBA, PETYJIUPYIOIIMX OTHOILIEHUS, CBSI3aHHBIE C MCIIOJIb30BaHUEM 3eMelb. OHO
UTpaeT BaXHYI0 pOJb B OOECICUCHUM PpAIMOHAIBLHOTO 3€MJICTIONB30BaHUS, OXpPaHBI
OKpY>Karollel Cpelibl U 3alUThl PaB COOCTBEHHUKOB 3€MENIbHBIX y4acTKOB. OTHAaKO HECMOTPS
Ha HaJM4yhe JIOCTaTOYHO OOIIMPHOM MpaBOBOM 0a3pl, BKIIOYArOIIEHl 3eMeNbHbIM KOJeKC
Poccuiickoit ®enepannu (nanee — 3K PD) [1], benepanpHble 3aKOHBI U APyrue HOPMATHUBHEIC
aKThl, B paMKaX 3€MEJbHOIO IPaBa CYLIECTBYIOT HEKOTOpBIE MPOOJEMHBIE U JUCKYCCHOHHBIE
BOMPOCBHI.

Cormaco mn. 1 m. 1 cr. 1 3K P®, 3emnsa ogHOBpEeMEHHO paccMaTpUBacTCsl Kak
MIPUPOJIHBIN pecypc U OOBEKT MpaBa COOCTBEHHOCTH, MHBIX TpaB Ha 3EMIIIO: «...HMCXOIS M3
NPE/ICTABICHUH O 3eMJIeé KaK O NMPHPOAHOM OOBEKTE, OXpAaHAEMOM B KaueCTBE BaKHEHIIEH
COCTaBHOM YacCTH MPUPOABI, IPHUPOTHOM PpECypCE, MCIOIB3YyEMOM B KAueCTBE CpPEIACTBA
IIPOM3BOJCTBA B CEJIbCKOM XO3AHCTBE M JIECHOM XO3SHCTBE U OCHOBBI OCYHIECTBJICHUS
XO3SIUCTBEHHOM MW WHOW JeATelnbHOCTH Ha Tepputopun Poccuiickoit ®enepanmu, u
OJTHOBPEMEHHO KaK O HEIBIKUMOM HUMYIIECTBE, 00 OOBEKTE IMpaBa COOCTBEHHOCTH M WHBIX
rpaB Ha 3emitto» [ 1].

Bonpoc 0 TOM, HaCKOJIBKO HIMPOKO CIEAYET TPAKTOBATh MOHSATHE «3E€MIIS, BBI3BIBAET
OKMBJICHHBIE CIIOPbl CpPEAM Y4YEHBIX-IOpHCTOB. [Jleno B TOM, 4YTO B POCCUICKOM
3aKOHOJATENILCTBE €CTh JBA B3aMMOCBSA3aHHBIX MOHATHS — «GEMJISI» U «3EMENbHBI y4acTOK»
(ct. 6 3K P®) [1]. JI.B. IletpoBa ocob6o moguepkuBaeT: «IMCHHO 3eMeNbHBIA y4acTOK, a HE
3eMJIsl KaK TaKOBasi, MOXKET OBITh HETIOCPEJICTBEHHBIM OOBEKTOM ITpaBa COOCTBEHHOCTH» [2, C.
205]. Bmecte ¢ TeM CIIOBa «3eMIISI», «3EMITN», «y4acTKU JIeCHOro GOHIa» U T.J. YHOTPEOIIIOTCS
B 3aKOHE B KAyeCTBE CHHOHMMA IIOHATHUS <«BEMENIbHBIM YYacTOK» HECMOTpS Ha TO, YTO
MIPABOBEbl NMPU3BIBAIOT HU B KOEM CIIy4ae HUX HE OTOXKIECTBIATh. OTCIOa M BO3HHMKAIOT
JIONIOJIHUTEIIbHBIE CJIOKHOCTH TPU ONPENEICHUM TPaHULl PETyIUpOBaHUS TEX WIM MHBIX
MIPABOOTHOIICHUI 3€MEJIbHBIM U I'PaXIaHCKUM ITPABOM.
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Psn cnermanuctoB (Hanmpumep, J.B. Kosnos, O.H. Konecora, K.A. BopoOseBa u 1p.)
JUISL PELICHUs ATOW TPOOIeMbl ¥ TIPAaBUIIHOTO MOHUMAHUS TAHHBIX TEPMUHOB B OIPEICIICHHOM
KOHTEKCTE MpeasaraoT IPOBOAUTH UX pa3rpaHUYEHHE MO MPUHAJUICKHOCTH K OTPACIsIM IIpaBa,
MOJIpa3yMeBasi, YTO «3€MENbHBIN Y4aCTOK» — 3TO YACTHOIIPABOBOE MOHSATUE U CBA3aHHBIE C HUM
OTHOUICHUS PETYIUPYIOTCA NPEUMYIIECTBEHHO HOPMAaMU TPa’KAAHCKOTO 3aKOHOAATENbCTBA, a
«GeMJIs», B CBOIO OYEpelb, SIBIACTCS JOCTOSHUEM Hapoja, MPeJCTaBIseT coOOW MmyOIMYHO-
MIPaBOBOE TOHATHE U MOATAIAET B OOJIBIIMHCTBE MO chepy AEHCTBHSI 3eMeIbHOTO Ipasa [3, c.
133-134; 4, c. 90-91].

Crienyronuii BaXKHbIA aCleKT JUCKYCCHUU — BOIPOC O COOTHOIIIEHUH 3€MENIBHOTO MpaBa 1
9KOJIOTMUYECKOr0 NpaBa. MHOrMe UCClIe0BaTeNN OTMEYAIOT, YTO OXpaHa OKPYKaroLIle cpelbl U
palroHaIbHOE UCIIONB30BaHUE MPHUPOJHBIX PECYpPCcOB TPeOYIOT KOMIUIEKCHOTO IOAXOAa,
YUHUTBIBAIOIIETO KaK 3KOJIOTHYECKHE, TAK U SKOHOMUYECKHE HHTEPECHI O0IECTRa.

OnHa Touka 3peHHsl TJIACHT, 4YTO 3€MeNbHble OTHOIIEHUS BXOAAT B chepy
9KOJIOTMUYECKUX. APryMEHTUPYETCS 3TO TEM, UYTO JKOJIOTMYECKOE IpPaBO, XOTS U SBISIETCS
CaMOCTOSITEIBHOM OTpacibiO, BOILUIOIIAETCS Yepe3 HOPMbI 3eMEIbHOT0, BOJTHOTO, JIECHOTO MpaBa
u apyrue. Takum o0pa3om, 3T OTpaciaM PacCMATPUBAIOTCS KaK MOJOTPACIN AKOJIOTHYECKOTO
mpaBa ¥ 00pa3yloT €IUHYIO MPaBOBYIO cucTeMy. ClienoBaTeiabHO, COTTAaCHO JAaHHOM MO3UIIHH,
3eMEJTbHOE TIPABO MOKHO CUMTATh OIOTPACIIBIO SKOJIOTHYECKOTo Tipaga [5, c. 28-29].

CormnacHo Jpyroil Touke 3peHus], 3eMeIbHOE MPaBO HE MOXKET LEIUKOM OTHOCUTHCS K
9KOJIOTMYECKOMY TpaBy, MOCKOJIbKY COJAEPKUT 3HAYUTENHHOE KOJIMYECTBO HOPM U MHCTUTYTOB,
HETOCPEICTBEHHO HE CBSI3aHHBIX € JKoJjorued. bomee Toro, oHo oOmamaer cOOCTBEHHBIM
IIPEAMETOM M METOJIOM IPaBOBOIO PEryJIMPOBaHMSA, YTO IMO3BOJISET paccMaTpuBaTh €ro Kak
HE3aBUCHMYIO OTPacIib mpasa [6, ¢. 74-75].

Takum 00pa3oM, HECMOTpsS Ha HaJM4YUe IIMPOKOW HOPMATUBHO-TPAaBOBOM Oa3bl U
3HAUUTENIFHOE KOJHMYECTBO HCCIIEIOBAHUN, TMOCBAIICHHBIX BOMpPOCaM 3€MENbHOTO IpaBa,
HEKOTOpBIE aCMEKThl OCTAIOTCS AUCKYCCUOHHBIMU. PaccMOTpeHHBIE B JaHHOM CcTaThe MPOOIeMbI
— 9TO JIMIIb Majas 4acTh CYIIECTBYIOLIETO HAa JaHHBIH MOMEHT Auckypca. s Toro utoObl
pELIUTh UX U MHOTHE ApYyrue, TpeOyeTcs IMpoBeIeHHE NAJbHEWIIEro HayqHOro aHajau3a U
pa3pabOTKH HOBBIX IOJIXO/IOB K TOHUMAHUIO CYLTHOCTH U COJIEPKaHUS 3eMeNIbHOTO MpaBa.

OnHako, HECOMHEHHO, YYEHBIE CUUTAIOT, YTO B HACTOSAIIEE BPEMS €CTh pPEaJIbHBIC IIAHCHI
ypEeryaupOBaHUsl MHOTHX TMPOOJIEMHBIX aCHEKTOB 3eMeNbHOro mpaBa. Hambonee 3HaAUYMMBIM
CIOCOOOM  pellleHHss MO CEeH  JeHb  OCTaeTcs IOCTENEHHOE  COBEPLICHCTBOBAHUE
3aKOHO/ATENILCTBA — YTOUHEHUE M YHU(PHKAIHUS HOPM, PETYIUPYIOLINX UCTIONB30BaHIE 3eMIIH U
OXpaHy OKpYyKarollei cpenbl. BakHO pa3BUBaTh MEXaHHU3MBbI KOHTPOJIS 33 HCIIOJIb30BAHUEM
3eMENbHBIX YYacTKOB, BHEAPSATH COBPEMEHHBIC TEXHOJOTMM MOHUTOPUHTA W YIPaBICHUS
pecypcamu. Ocoboe BHUMaHKE HYKHO YAEISATh YIy4IIEHHIO PaBOBOM IpaMOTHOCTH HACEJICHUs
Y BOBJICUCHHIO OOIIECTBEHHOCTH B MPHHATUE PEIICHH, KACAIOIIUXCS 3€MENIbHBIX OTHOIICHUI
[7,¢c.75,81;8,c.211].

B 3axmoyenue mo0aBUM, YTO STH IIATW HA CaMOM JeJie Ba)KHbBI JJIsl HAIIeH CTpaHBI,
MOTOMY 4YTO OHH IOMOTYT OO0€CHeunTh CHpaBeAMBOE pachpeneneHne u 3¢ eKTuBHOE
WCTIOJIb30BaHKE 3€MENBbHBIX PECYPCOB, MPEIOTBPATUTh KOH(IUKTHI, 3alUTUTh UHTEPECHI BCEX
YYaCTHUKOB Tporecca — OT COOCTBEHHHKOB JI0 MECTHBIX cooOrecTB. (COaraHCHPOBAaHHOE
pEryJIUpOBaHUE 3E€MEJIbHBIX OTHOIICHHH IOCIOCOOCTBYET CTAOMJIBHOCTH  SKOHOMUKH,
COLMAJIbHOM TapMOHHMU M OKOJOTMUECKOW O€30MaCHOCTH, YTO KpPUTHUECKH BaXKHO JJIs
YCTOWYHMBOTO Pa3BUTHS TOCYAAPCTBA U OJIATOMOTYYHS €T0 TPaKIaH.
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AHHOTAIINA

B nanHoli cTatbe paccMaTpUBaETCsl poJib KOPIIOPATUBHBIX OTHOIIEHUH B aKIMOHEPHBIX
oOIIecTBax. AHAIM3UPYIOTCS OCHOBHBIE TEOPSTUYCCKHAE  KOHICTIIMH, JICHCTBYIOIIIEE
3aKOHO/ATENLCTBO, MPOOJIEMBbI MPABOBOTO PETyIUPOBAHUS W POJb IMpaBa B OOECIEYECHUH
3 GEKTHBHOTO KOPIOPATHUBHOTO yrpapicHus. Ocoboe BHHUMaHHUE YACISICTCS IEPCICKTHBAM
pa3BUTHUSl NPABOBOIO PETYJIMPOBAHUSI KOPIOPATUBHBIX OTHOIICHUM, KOTOpPHIE HAIIPABIICHBI HA
MOBBIIICHUE TPO3PAYHOCTH, 3(D(YEKTUBHOCTH yIpaBICHUS M 3allUThl HHTEPECOB BCEX
Y4aCTHUKOB KOPIOPATUBHBIX OTHOIICHUH.

KioueBble ci10Ba: akIMOHEPHOE OOIIECTBO, KOPIIOPATUBHBIC OTHOIICHHSI, MPABOBOE
pEryJIupoBaHuE, aKIIMOHED.

Abstract

This article examines the role of corporate relations in joint-stock companies. The main
theoretical concepts, current legislation, problems of legal regulation and the role of law in
ensuring effective corporate governance are analyzed. Special attention is paid to the prospects
for the development of legal regulation of corporate relations, which are aimed at increasing
transparency, effective management and protecting the interests of all participants in corporate
relations.

Keywords: joint-stock company, corporate relations, legal regulation, shareholder.

AKIHMOHEpHbIE 0O0IecTBa TPEACTABISAIOT Cco00M (GopMmy opraHuzanuu Ou3Heca,
NPUBJICKAIONIYI0 3HAUUTENBHBIA KaluTal 3a CYeT BBIIYCKa aKLHWi, YTO CIIOCOOCTBYET
PacCHIMPEHHIO TIPOM3BOCTBA, PA3BUTHIO HHHOBAIMI U CO3JJAHUIO HOBBIX paboumx MecT. Tembl
OKOHOMHUYCCKOI'O poCTa HAIpPAMYIO 3aBUCAT OT B(i)(l)eKTI/IBHOCTI/I ACATCIIbHOCTH aKITHOHCPHBIX
obmectB. B Poccuiickoii ®enepanuy akIMOHEPHBIE OOIIECTBA MPEICTABICHBI B PAa3IMYHBIX
CEKTOpax JKOHOMHUKH, OT KPYIHBIX INPOMBIIUICHHBIX MPEANPUATHA 1O MalOro U CPEIHETO
ousHeca. OpHako ycnemrHoe (DyHKIIMOHMPOBAHHME aKIMOHEPHBIX OOIIECTB HEBO3ZMOXKHO 0€3
4eTKOro M 3¢ QEKTUBHOTO NPABOBOTO PETYIMPOBAHUS KOPIOPATUBHBIX OTHOmEHUH. Ilon
KOPIOPAaTUBHBIMU OTHOIICHUSIMH TTIOHUMAETCSI CUCTEMa B3aMMOCBSI3EH MEXIy aKIMOHEPaMH,
OopraHaMy YIIPaBJICHUS KOMIIAHUHM KM JIPYTMMH 3aWMHTEPECOBAHHBIMU CTOPOHAMHU B IIPOLIECCE
yIpaBJICHUS W KOHTPOJS 3a JCATSILHOCTHIO aKIIMOHEPHBIX 00IecTB. KauecTBO mpaBOBOrO
PETYJIIMPOBAHUA OTUX OTHOIICHUN HaIlpsMYIO BJIMACT HA MHBCCTULIMOHHYIO IIPUBJICKATCIIbHOCTD,
MPO3pPaYyHOCTh JACATCIBHOCTH M YCTOWYHMBOE PAa3BUTHE KOMIIAHMU. [IpHMeEphl YCIEIIHBIX
KOMIaHui, r7e 3(@deKTHBHOE KOPHNOPATHBHOE YIPABIEHHE CHOCOOCTBOBAIIO  POCTY,
NpeJICTaBJICHbI B TabuIe 1.
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Tabnuya 1
Komnanuu ¢ s¢hghpexmusnvim KOpnopamueHviM YnpasieHuem.
Hazeanue xomnanuu Xapaxmepucmuka komnanuu
Dnazmanckuil aguanepegosyux Aecmpanuu usgecmen no3uyueti, OCHOBAHHOU Ha
Qantas Airways npunyunax 6ezonacrocmu. Pyrxogoocmeo xomnaruu yenum 3auuuyéHHocmo u

6/161201’10]1)2‘!148 NAaccasCupoe U dIKunasX;ica npesvlile 6ceco.

Mupoesoil nocmaguux punancoswix yciye usgecmen no0Xo00oM,
OPUEHMUPOBAHHBIM HA NPUHSIMUe puckos. Pykosooumenu xomnanuu ne 6osmcs
0C8AUBAMb HOBbLE PLIHKU U UOVIL HA 36CUIEHHbIE PUCKU OJIs CIMUMYIUPOBAHUSL
pocma.

Macquarie Group

Humeprem-macazun MOOHOU 00edcObl 3a80€8a7 U36ECMHOCHb O1a200aps

ASOS ceoemy 2ubKomy nooxooy K ynpasienuio. Komnanus bbicmpo adanmupyemcs K

HOMPeOUMeNbCKUM MEHOCHYUSIM U HOBLM MEXHOIOSUSIM, COXPAHSISL CBOI0
AKMYAILHOCIb U KOHKYPEHMOCNOCOOHOCb.

Komnanus uzeecmua ceoumu pazpabomramu 6 061acmu moyHO20
MAUUHOCIPOCHUSL U AIPOKOCMUYECKOU npombluiienHocmu. Pykogooumenu
KOMIAHUU ROOWPSIFOM KYIIbIYPY NOCMOSHHOZ0 COBEPUICHCIMBOBAHUSL U
mexHonocuueckoeo npoepecca. Takoti nooxoo nozeonun Rolls-Royce
0CMasamuvCst 8nepeou KOHKYPEHmos u 3aKpenims 3a co60U RO3UYUU MUPOBO20
Judepa 6 061acmu AUAYUY U MAUIUHOCTPOCHUSL.

Rolls-Royce

B mHactosiiee BpeMsi TPaBOBOE PETYJIMPOBAHUE KOPIOPATUBHBIX OTHOIIEHUM B
aKIIMOHEPHBIX OOIIECTBAX MPEJCTABIIACT COOOM CIOXHYIO W JHHAMUYHO DPa3BHUBAIOIIYIOCS
cucreMy. CyIIECTBYIOT OCHOBOIOJAralolIie HOPMATHUBHBIE aKThl, Takue Kak DelepasbHbIMN
3akoH Ne 208 ot 26 nexadpst 1995 roxa "O06 akmuoHepHbIX o0mecTBax" u ['paykqaHCKHM KOJEKC
Poccuiickoit deneparyu, KOTOPbIE YCTAHABIMBAIOT OOIIUE IPUHITUIIBI M TIPABUIIA ACSITEITEHOCTH
aKIMoOHepHBIX o0mIecTB. [IpakThka MPUMEHEHUS STHUX CTAHAApPTOB BBIABIACT psia MpolieM u
MIPOTUBOPEYNIA, KOTOPBIE TPEOYIOT NAaTbHEHUIIET0 U3yUSHHs U COBEPIIICHCTBOBAHUSI.

JIJis TIOJTHOIIEHHOTO aHajK3a MPAaBOBOTO PETYIHPOBAHUS KOPHOPATUBHBIX OTHOIICHHNA
HEOOXOMMO OOpATHTHCS K TEOPETUYCCKUM KOHIICTIIIMSAM, JICKAIMAM B OCHOBE IPAaBOBOTO
perynupoBanus. lloHMMaHue 3TUX KOHUEMIMKA TO3BOISIET HE TONBKO TMOHATH JIOTHUKY
JEHCTBYIONIMX HOPM, HO U TIPEBUICTh HATIPABIICHUS UX JAIBHEUIIIETO Pa3BUTHSI.

[Ipexne Bcero HEOOXOAMMO PACCMOTPETh areHTCKYIO TEOPHUIO, KOTOpasi SBISIETCS OTHOU
W3 CaMbIX BIMATEIBHBIX B OO0JIACTH KOPIOpaTUBHOTO yrpaBieHus. OHa paccMaTpuBaeT
OTHOULICHUS MEXAY aKIMOHepaMH W MEHEIKMEHTOM KaK OTHOIIEHHsS HaiiMa, B KOTOPBIX
aKIMOHEPHI JEeNErUpyIOT MEHEKEpaM IIpaBo yHpaBieHus: kommaHueil. OCHOBHON MpoOieMoit
SIBIISIETCS. KOH(DIUKT MHTEPECOB MEXKIY STHMHU ABYMS TpyHNIaMu. AKIIMOHEPHI, KaK BIIaJeNbIIbI
KOMIIAaHUH, CTPEMSITCS MaKCUMHU3UPOBATh MPUOBLTH U YBEIIMYUTH CTOMMOCTD aKIIMiA, B TO BpEeMs
KaK MEHeJKepbl OOJIbIle 3aMHTEPECOBAaHbI B CBOCH 3apabOTHOI miare, 60Hycax U KapbepHOM
pocte. Pa3znuunbie WHTEpECHl MOTYT TPUBECTH K HEA(P(HEKTUBHOMY YIPABICHHUIO M CHIDKECHHUIO
JOXOJHOCTH JJIsi aKLMOHEPOB. ATrEHTCKash TEOpHsl NpeularaeT pa3iMyHble MEXaHW3Mbl Ui
pasperieHusi KOH(QJIMKTOB U COTJIACOBAHMSI MHTEPECOB aKIIMOHEPOB M MEHEHKEPOB, BKIIIOUAs
MOHHUTOPUHT, CTHUMYJIMPOBAHME M MEXAHU3Mbl KOPIOPATUBHOIO KOHTPOJsA. MOHUTOpPHUHT
MOJIpa3yMeBaeT OCYIIECTBICHWE KOHTPOJIS HaA JCSITEIBHOCTBIO MEHEHKEPOB, YTOOBI
yOeIUThCS, YTO OHU JCHCTBYIOT B MHTEpecax akiuuoHepoB. CTHUMyIHMpOBaHHME IMPEArojaract
MIPEIOCTABIICHHE MEHEKEPaM BO3HATPAKIICHUS, 3aBUCAIICTO OT PE3yJbTAaTOB JICATEIHHOCTH
KOMITAaHUH, YTO TOOYXKIAeT MX K TNPUHATHIO PEIICHHIA, HAMPaBICHHBIX HA MAaKCHUMH3AIHIO
NpUOBUTM M POCT CTOMMOCTH aKIMUWA. MeXaHWU3Mbl KOPIHOPATUBHOTO KOHTPOJIS TO3BOJISIOT
aKIOHepaM CMEHUTh MEHEDKMEHT B ciydae HeIP(DEKTUBHOTO YIPABICHUS ITyTEM
TOJIOCOBAHMS Ha OOIIUX COOpaHUSIX aKIIMOHEPOB.

Taxxe ciieyeT yUUThIBaTh TEOPUIO 3aMHTEPECOBAHHBIX CTOPOH, KOTOpasi YTBEPKIAET,
YTO KOMITaHUS JIOJDKHA NMTPUHUMATh BO BHUMAHUE MHTEPECHI HE TOJBKO aKIIMOHEPOB, HO U BCEX
3aWHTEPECOBAHHBIX CTOPOH, TAKUX KaK COTPYAHUKH, KPEAUTOPHI, MOCTABIIUKH, TOTPEOUTETH U
o0miecTBo B 1enoM. Kakaass U3 ATHX TPyl MMEET CBOM COOCTBEHHBIE MHTEPECHI, KOTOPHIC
MOTYT HE COBIIQJaTh C HHTEpecaMH aKIHOHEepOoB. COTPYAHUKH 3aMHTEPECOBAHBI B CTAOMILHON
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paboTe, BBICOKOWM 3apa0OTHOW TUIaTe W OE30MACHBIX YCIOBHSX TPyJa; KPEAWTOPHI - B
CBOEBPEMEHHOM IOTAIICHHH KPEAUTOB U BHIIJIATE MPOIEHTOB; MOCTABIIUKHU - B JOJTOCPOYHBIX
OTHOULICHUSX U CBOEBPEMEHHOM OIlIaTe MOCTaBOK; MOTPEOUTENH - B KAUYECTBEHHBIX TOBApax U
ycayrax TO pa3yMHBIM IIeHaM. TeopHsi 3auHTEpPeCOBAaHHBIX CTOPOH MPENrojaraer, d4ro
KOMITaHUsl, YYUTHIBAIOILAS HHTEPECHI BCEX CTOPOH, B JOJITOCPOUHOM NepcrekTrBe OyneT Oonee
YCIIEIIHOM, YeM KOMIaHUs1, OPUEHTUPYIOIIASICS TOJIBKO HA HHTEPECHI aKITHOHEPOB.

Haxonen, Heo0X0AMMO yYUTHIBATH TEOPHIO PECYPCHOM 3aBUCHUMOCTH, aKLIEHTUPYIOIIYIO
BHUMAaHHE Ha TOM, YTO KOMIIAHHSI 3aBHCUT OT IMONyYEHHUsT HEOOXOIUMBIX PECYPCOB, TAKHX KaK
KanuTai, Ceipbe, MHpOpMammsa u KBamuduipoBaHHas pabodasi CWiIa, W3 BHEIIHEH Cpepl.
Teopust ipeanonaraeT, YT0 KOMIAHUS JOJKHA CTPEMUTHCS K PACHIMPEHUIO CBOMX MCTOYHHKOB
pPECYpCOB M HAaJaKMBAaHUIO MApTHEPCKUX OTHOLIEHMH C JPYTUMH OpPraHU3alMsIMH, UYTOOBI
CHHU3UTH CBOIO 3aBUCHMOCTbH OT BHEIITHEH CPEJIbI U TIOBBICUTH CBOIO YCTOMYUBOCTb.

[lonumaHue HSTUX TEOPETUYECKUX KOHIEMIUI TMO3BONsIeT OoJiee TIyOOKO TMOHSTH
CYITHOCTh TMPABOBOIO PETYJIUPOBAHUS KOPIOPATHUBHBIX OTHOIICHWNA. Teopuu HE SBIAIOTCA
B3aMMOUCKITIOYAIOIINMU, & CKOpEe IOTOIHAIOT APYT Apyra.

Ha ocHOBe 3THX TE€OpeTHUECKUX MOAXO0I0B (DOPMHUPYIOTCS KOHKPETHBIC 1IEH MPABOBOTO
peryarpOBaHusl, KOTOPhIe BKIIOYAIOT 3aIIUTY MpaB YUACTHUKOB, OOECIICUeHUE TPO3PAYHOCTH U
OTKPBITOCTH JCSITETLHOCTH KOMITAHUH, CO3/ITaHUE YCIIOBHUM IS CIIPABETMBOTO PACIIPEICTICHUS
PUCKOB H BBHITOJ, a TaKkXKe TMOAJCp)KaHUE CTAOMIBHOCTH W YCTOMYMBOCTH KOMIIAHMHM B
JOJITOCPOYHON mepcrekTrBe. s MOCTHKEHHs 3TUX IeJiel pa3padaThIBalOTCS HOPMATHBHBIC
aKThl, OMpPEIEISIONINe TMpaBHia BHYTPEHHETO YCTPOMCTBA KOMIAHWW, MEXAHU3MBbI 3alllUThHI
WHTEPECOB aKIMOHEPOB U OOSI3aHHOCTH PYKOBOJIUTENICH, a TakKe MPOLEAYPhl Pa3perieHHs
KOPIOPATUBHBIX KOH(IIUKTOB.

CoBpeMEHHOE COCTOSIHHE TIPABOBOTO PETYIWPOBAHUS KOPIOPATUBHBIX OTHOIICHUN B
aKIIMOHEPHBIX OOIIECTBaX XapaKTepU3yeTCs KOMIUIEKCHOCTHIO W JUHAMHYHOCTBHIO Pa3BUTHS
3aKOHO/ATENIbCTBA, HAMPaBIEHHOTO Ha olOecrieyeHre 3(PPEeKTUBHOrO yIpaBieHUs KOMIAHUIMU
W 3allUTy HWHTEPECOB YUYACTHUKOB. OCHOBHBIM HCTOYHHKOM DETYJIMPOBAHUS SBISETCS
Oenepanpabii 3ak0H Ne 208 ot 26 nmekadpst 1995 roma "OO akumMoHEpHBIX oOIIEeCTBaX',
KOTOpBIM YyCTaHABIMBAET OOIIWE MPHUHIMIIBI OPraHU3AlMN MU JIESTETHbHOCTH AKIIMOHEPHBIX
0O0IIIeCTB, OMpEEIIAeT MpaBa U 00s3aHHOCTH aKIMOHEPOB. ['pakmaHckuii koaekc Poccuiickoit
denepanyy JOMOTHIET ATOT MPABOBOM peXUM, TIPEIOCTABIsISI 0230BbIE HOPMBI O FOPUINIECKUX
JIMIAX, YTO TO3BOJISICT YHU(DHUIMPOBATH IMOIXOMbI K PA3IUYHBIM (hopMaM KOMMEPUECKUX
OpraHu3aLuu.

Ilo3akoHHBIE HOPMATUBHBIE aKThl, TakMe Kak akThl banka Poccum u IlpaButensctBa
Poccuiickoit @enepanny, BHOCAT AONOJHUTEIbHBIE YTOYHEHUS U YCTAaHABIIMBAIOT KOHKPETHBIE
TpeOOBaHMSI K JCSITEILHOCTH AKIIMOHEPHBIX OOINECTB, OCOOCHHO B BOMPOCAX PACKPBITHS
uHpOpMaUU U (GUHAHCOBOTO KOHTPOJISL. BCe ATH AIIEMEHTHI COCTaBIISIIOT OCHOBY COBPEMEHHOTO
KOpPIIOPaTUBHOTO TpaBa, KOTOPOE OXBAThIBAET UIMPOKHUN KpYyr BOMPOCOB, HA4MHAs OT
yIIPaBIICHHS aKIIHOHEPHBIM OOIIIECTBOM M 3aKaHYMBAsl 3aIUTOMN MPaB aKIIMOHEPOB.

OpHako, HECMOTPS Ha Pa3BUTYIO MPaBOBYIO 0a3y, MPOOIEMBI PABOBOTO PETYIUPOBAHUS
KOPITOPATUBHBIX OTHOIICHWHA B aKIMOHEPHBIX OOIIECTBAX OCTAIOTCS AaKTYaJIbHBIMH U
MIPOSIBIISIFOTCS B PSIJIE KITIOYEBBIX aCTIEKTOB.

OnHoit 3 Hanbomnee OCTPhIX MPOOIIEM SBISIFOTCS KOPIIOPATUBHBIE KOH(IIMKTHI, KOTOPBIE
MOTYT BO3HUKAThb MEXAY Pa3IUYHbIMU TPYHIaMU aKIHOHEPOB WM MEXAY aKIHMOHEpaMH U
OpraHaMu yIpaBJ€HUs. 3aKOHOJIATEIbCTBO MPEAYCMATPUBAET PA3IUYHBIE MEXaHU3MBbI
pasperieHus TaKuX CIOpOB, BKIIIOYas CyJeOHbIe pa30HpaTenbcTBa U BHECYICOHBIE MPOLIEAYPHI.
OTBETCTBEHHOCTh OpPraHOB YIPABJICHUS AKIIMOHEPHOTO OOIECTBA TAKXKE SIBISICTCS BaXKHBIM
AIIEMEHTOM TMPABOBOTO PETYIHPOBAHUS, IOCKOJIBKY CIYXXHT CPEICTBOM  CIACPKUBAHUS
HE100pPOCOBECTHBIX IEHCTBUI M TAPAHTUPYET COOJIIOCHNE UHTEPECOB AKIIMOHEPOB.

Hpyras BaxHas mnpoOieMa CBsi3aHa C KAayeCTBOM KOPIIOPATUBHOTO YIIPABICHHUS.
OtcyTcTBUEC HE3aBUCHMOCTH COBETOB JIUPEKTOPOB, YACThIE KOH(IMKTHI WHTEPECOB MEXKITY
aKIoOHepaMH M MEHEDKMEHTOM, a Takke Hu3Kasg 3(P(eKTHBHOCTh CHUCTEM BHYTPEHHEIO
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KOHTPOJISI NPHUBOAAT K CHIDKEHHMIO JOBEpUS K KOMIIAHMU M 3aTpyIHSIOT 3(QeKTHBHOE
(YHKIIMOHUPOBAHUE AKIIHOHEPHBIX OOIIIECTB.

Eme oxnoii cepbe3Hoii mpo0ieMoii SBISIeTCs HEJOCTATOYHOE pacKpbITHe MHGOpMAIUH,
MIOCKOJIbKY OHA SIBJISICTCS BaKHBIM MHCTPYMEHTOM OOecTieueHHs MpO3pavyHOCTH M KOHTPOJIS 3a
JEeATENIbHOCTBI0 KOMIIAHMM CO CTOPOHBI AKIMOHEPOB U JIPYTUX 3aMHTEPECOBAHHBIX CTOPOH.
Hecmotrpss Ha cymiecTBytomue TpeOOBaHUS K PACKPBITUIO JaHHBIX, MHOTME KOMIIAHHU
IPOJOJIKAIOT CKPHIBATH BAKHYIO MH(OPMALIMIO, YTO OTPaHUYUBAECT CIIOCOOHOCTh MHBECTOPOB U
JPYTUX 3aMHTEPECOBAHHBIX CTOPOH OIIEHUBATH PUCKU M IPUHUMATh 0OOCHOBAHHBIE PEIICHMSI.

OcCoOeHHOCTH ~ PEryJMpoBaHUsl KOPIOPAaTHBHBIX OTHOIIEHWH B MYOJMYHBIX U
HeMyOJIMYHBIX aKIIHOHEPHBIX OOIIECTBAX TaKXKe BBI3BIBAIOT TPYAHOCTH. Pa3znuuuns B moaxonax K
PETYJIMPOBAHUIO 3TUX JABYX THIIOB KOMIIAHWI MHOIZIAa MOTYT IPUBECTH K HECIIPABEIIMBOMY
TIOJIOXKEHUIO OJTHAX YYaCTHUKOB PBHIHKA IO CPABHEHUIO C IPYTUMH, CO3/1aBasi HEPaBHbIE YCIOBHS
KOHKYPEHIIUH.

VYuuteiBas 3TH NPoOJIEMbI, HEOOXOAUMO NMOAYEPKHYTh BAXKHYIO POJIb, KOTOPYIO HIPacT
IPaBO B PEryJMpPOBaHUM KOPIOPATHBHBIX OTHOIIEHWH. Bo-nepBbIX, OHO ompejenseT mpasa U
00SI3aHHOCTH aKIIMOHEPOB, PYKOBOJCTBA M JIPYTHX 3aWHTEPECOBAHHBIX CTOPOH, CO3/aBas
CTaObuiIbHYyI0 OM3Hec-cpeny. be3 4eTKMX M MOHATHBIX IMpPAaBWJI KOPHOPATHBHBIC OTHOIIEHHS
MOT'YT MIPEBPATHTHCS B XaOTUYHYIO OOpHOY 32 BIACTh U PECYpPCHI, YTO MPUBEAET K CHIKCHHUIO
3QQEeKTUBHOCTH M OTTOKY HHBecTUIMHA. [lpaBo ompeznenseT MNOPAAOK CO3MaHUS WU
(YHKIIMOHUPOBAHUS AKIMOHEPHBIX OOIIECTB, PErylUpyeT BBITYCK W OOpalleHHe aKIUi,
YCTaHaABIIMBAET TPEOOBAHUS K PACKPHITUIO MHPOPMALMU U OIpEeAeiseT 00s3aHHOCTH OPraHOB
yIIpaBJICHUSL.

Bo-BTOpBIX, MpaBO MNpPEAOCTABIAET MEXAHU3MBbl JJIs  paspelleHuss KOH(IMKTOB.
KoprniopaTBHBIE OTHOIICHMS HEU30EKHO CBS3aHBI CO CIOpPAaMH W Pa3HOTIACHSIMU MEXITY
Pa3IMYHBIMU yJaCTHUKAMH. AKIMOHEpPhl MOTYT HE COIJIALIAThCS C MOJUTUKON PYKOBOJACTBA,
PYKOBOJICTBO MOXKET 3JIOYIIOTPEOIISITH CBOMMH TTOJTHOMOYHSIMH, & KOMITAHUSI MOKET HapyIlaTh
npaBa KpeAUTOPOB WM COTPYIHHUKOB. [IpaBo mpenocTapisieT pa3iuyHble COCOObI pa3perieHus
KOH(JIMKTOB, TaKHE KaK apOUTpax U MeIualys.

B-TpeThux, mpaBo 3amuIaeT MmpaBa M HMHTEPECHhl akIMOHEpOB. OHO MPenOCTaBISET
aKIMOHEpaM BO3MOXKHOCTh y4aCTBOBAaTh B YIPABJICHWN KOMITAHHUEH, TTONy4aTh HHPOPMAIHIO O
ee JIeATEeIbHOCTH, MOy4aTh AUBUAEH/BI M OTCTauBaTh CBOM IpaBa B cyae. Kpome Toro, mpaBo
3aIIMIIAeT UHTEPECHI IPYTUX 3aHHTEPECOBAHHBIX CTOPOH, TAKMX KaK KPETUTOPHI, COTPYIHUKH U
MOTPEOUTENH.

Takum oOpa3oMm, poib TMpaBa B PEryJUPOBAHUH KOPIOPATHUBHBIX OTHOIICHHNA
MHOrorpaHsa 1 BaxkHa. OHO yCTaHaBJIMBAET MPaBiIa, pa3penaeT KOH(IUKTHI, 3allUIAET paBa
U CIIOCOOCTBYET KaueCTBEHHOMY YIpaBleHHIO. be3 3(h(eKTHBHOTO MPaBOBOTO peryIHpPOBAHHUS
KOPIOPAaTUBHBIE OTHOLLIEHUS PUCKYIOT IPEBPATUTHCS B apeHy 3/10YNOTPeOIeHUI U KOH(IUKTOB,
YTO HETATUBHO CKAXKETCS Ha PA3BUTUN KOMITAHHHA ¥ YKOHOMHKH B IIEJIOM.

He meHee BakHBIM SIBIISICTCS aHAJIM3 MEPCIEKTUB Pa3BUTHUS aKIIMOHEPHBIX OOILIECTB U
COBEPIIICHCTBOBAHHS TIPABOBOTO PETYIMPOBAHHS KOPIIOPATUBHBIX OTHOIICHH, KOTOPbIE TECHO
CBsI3aHBl C TJIOOAIBHBIMM TEHIACHUMAMU B OOJACTH KOPHOPATHUBHOTO YIIPABICHUS U
MEKAYHApPOIHBIMU CTaHAAPTaMH. AHAIM3 3apyOE’HOTO OIbITA I03BOJISIET BBIABUTH JIydIIME
MPaKTHKU, KOTOPbIE MOTYT OBITh JaTUPOBAHBI K POCCHUMCKUM yCIOBHAM. OIHUM U3 Ba)KHBIX
HAalpaBJICHUN SBJICTCS YCUIIEHHE 3allUThl IPaB MUHOPUTAPHBIX aKI[MOHEPOB, YTO BKIIIOYAET B
ce0s1 COBEpILICHCTBOBAHUE MEXaHU3MOB OCIIApUBAHUS CIIETIOK, PACIIMPEHUE TIPaB HA MOTy4YeHHUE
nHbopMaIuu ¥ BHeApeHHe dJ(PQPEKTUBHBIX HWHCTPYMEHTOB KOHTPOJSI 3a JICHCTBUSAMHU
Ma)KOPHUTAPHBIX AKIIHOHEPOB.

CoBepILICHCTBOBAHUE KOPIIOPATUBHOIO YIPABICHUS TaKXKe HUIPAaeT Ba)XKHYIO pOJb.
He3aBucuMocTh coBeTa TUPEKTOPOB W TOBBIIIEHHE OTBETCTBEHHOCTH OPraHOB YIPABICHHS
MIOMOT'YT HIOBBICUTB JIOBEPHE K KOMIIAHUU U YIYYLIUTh KAY€CTBO YIPABICHYECKUX PEILICHUH.

Pa3Butne nu@pOBBIX TEXHOJOTHI OTKPHIBAET HOBBIE MEPCHEKTUBBI ISl PETYIUPOBAHUS
JEeATeNIbHOCTH aKLIMOHEPHBIX 001ecTB. Vcnonb30BaHUEe 3JEKTPOHHOIO TOJIOCOBAHUS U JIPYTUX
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MHHOBAIIM MOKET 3HAYMTENIbHO YIPOCTUTH IMPOLIECCH YNpPaBICHUS M cAelaTh ux Oosee
3G GEeKTUBHBIMU. DJTO HAmpaBleHHE HMEEeT 0co0oe 3HauYeHHe B KOHTEKCTE IU(POBOI
SKOHOMMKH, TJI€ CKOPOCTh M TOYHOCTh OOpabOTKM HH(OpMAIMKU CTAaHOBSTCS BAKHBIMU
(dakTopamu ycrexa.

OTH acmeKThl CO3/al0T OCHOBY JJsi Oojiee TJIyOOKOr0 TOHUMAHHUS Mojeien
KOPIIOPAaTUBHOT'O  YIPABJIEHUs, KOTOpBbIE OTPAXXKalOT YHHUKAIbHYIO HCTOPUIO, KYJIbTYPHBIE
0COOEHHOCTH M HIKOHOMMYECKYIO CTPYKTYpPY pa3HbIXx cTpaH. Kaxnas Mozaenb uUMeeT CBOM
CWIBbHBIE U cJla0ble CTOPOHBI. BBIOOp TOM MM MHOM MOJENM 3aBUCUT OT KOHKPETHBIX LeJed U
3aJ1a4, CTOSIIIMX Tiepea o0mecTBoM. XapakTepUCTHKA MOJIENeH TIpe/ICTaBlieHa B TaOIuIIE 2.

Tabauya 2
Mooenu kopnopamuHo2o ynpagieHusl.

Haszsanue moodenu Xapaxmepucmuka modenu

Jomunupyem ¢ CLLA u Beruxobpumarnuu. Xapaxmepuzyemcs akyeHmom Ha
3auumy npas MUHOPUMAapHBIX AKYUOHEPOS8 U PA36UMbIL PbIHOK Kanumand. B
KOMRAHUAX, PYHKYUOHUPYIOWUX 8 PAMKAX IMOU MOOENU, 3HAYUMETLHYIO POIlb
ueparom Hezagucumvle OUPeKmopa, He C8A3AHHbIE C MEHeONCMEHMOM U
KPYRHBIMU AKYUOHEPAMU, YO NOGbIULAEm 00bEKMUBHOCTb NPUHUMAEMbIX
pewenutl. Akyuonepsl 8 5motl Mooenu 061A0AI0Mm 3HAUUMETbHLLMU NPAGAMU U
B03MONCHOCMAMU KOHMPOJIAL 30 0esIMENTbHOCHIbIO KOMNAHUU, YO
CIMUMYIUPYem MeHeOHCMeHM 0elticmeosamp 8 Ux UHMepecax.

Aneno-cakconckas mooensb

Pacnpocmpanena 6 I'epmanuu u @panyuu. Yoensem bonvuie 6Humanus
Konmunenmanwvraa mooens UHmepecam 3auHmMepPecoBaHHbIX CMOPOH, MAKUX KaK paOOMHUKU, Kpeoumopbl u
Mecmuble

coobujecmea. dma Mooenb omauuaemcs 60aviel COYUaiIbHOU
OMBEMCMBEHHOCbIO U OPUESHMAYUEL HA O0I20CPOYHOE PA3GUMUE, HO MOJCem
Oblmb MeHee 2UOKOU U a0anMUGHOU K USMEHEHUSIM PbIHOYHOU KOHbIOHKNLYDbL.

Xapaxmepu3syemcst mecHvIMU CEAZAMU MEHCOY KOMNAHUAMU, OAHKAMU U
pabomuuxamu, 00120CPOUHLIMU OMHOUEHUIMU U B3AUMHOU NOOOEPICKOLL.
Baoicnyro ponv ueparom "ketipeyy” — epynnvi 83auMOoCéA3aHHbIX KOMNAHUL,

CBA3AHHBIX NEPEKPECMHbIM GIA0EHUEM aKYUAMU U 0OWUMU Unmepecamu. Ima
MoOenb cnocobemeyem cmabuibHOCHU U O0I20CPOYHOMY NAAHUPOBAHUIO, HO
MOodHcem Obimb MeHee NPO3PAUHOU U KOHKYPEHMOCnOCOOHO.

AHnounckas mooens

B 3akirodyeHHe HCCIIENOBaHHUA TEOPETUYECKUX OCHOB IIPABOBOIO  PETYJIMPOBAHMS
KOPIIOPATUBHBIX OTHOILLICHUN B aKIIMOHEPHBIX OOIIECTBaX MOXKHO CJENIaTh BBIBOA O TOM, YTO
naHHas cepa mpencTaBisieT coboi He MPOCTO HAOOP MPABOBBIX HOPM, & CIIOKHYIO CHCTEMY,
TpeOYIOLIYI0 TMOHUMAaHHUs M TOCTOSHHOTO COBEplIeHCTBOBaHUS. [IpaBoBoe perynupoBaHue
co3/1aéT OJIAroNpUATHYIO Cpely IJisi pa3BUTHs OW3HEcCa, MPUBJICYCHUS WHBECTUIIMN U 3aIIUTHI
IIPaB BCEX 3aMHTEPECOBAHHBIX CTOPOH.

KopnopatuBHble OTHOWIEHUS — 3TO CIOXKHBIE CBSI3M MEXAY aKIMOHEpaMH,
PYKOBOJICTBOM M CaMUM aKLHMOHEPHBIM OOIIECTBOM, U UX APPEKTHUBHOE PErYIUPOBAHHE OYECHb
BaXHO JJIs1 OOECleYeHUs] YCTOMYMBOCTH U TNPOLBETAHHS KOMIAHMU. OTH OTHOIIECHUS
MIPOHU3BIBAIOT BCE ACIHEKThI JEATEIIbHOCTU KOMIIAHUM, OT MIPUHATUS CTPATETMYECKUX PEILICHUIN
710 pacrpeneneHns NpuObLUIM U 3alllUThl MpaB aKUOHEPOB. MIrHOpupoBaHHE 3THX OTHOLIEHUI
WIA UX HEMPAaBUWIBHOE MOHUMAHUE MOXKET IPUBECTU K CEPHE3HBIM IOCIEACTBUAM, BIUIOTH 10
0aHKpPOTCTBA KOMITAHUH.

Takum 00pa3oMm, NHpaBOBOE pEryJUPOBAHHE KOPHOPATHBHBIX OTHOLIEHUWH — 3TO
CIIO)KHBI M  MHOTOIPaHHBIM  mpolecc, TpeOYIOImMHA  TOCTOSHHOIO  BHUMaHHUA U
COBEpILEHCTBOBAHMA. JTO HE MPOCTO HAOOp 3aKOHOB M MPaBWII, a CUCTEMa, KOTOpasi JAOJDKHA
aJaNTUPOBATECS K HM3MEHSIOIIMMCS YCIOBHMSM M OTBEYAaTh HAa HOBBIE BBI3OBBL. TOJBKO IIPH
3(pPEKTUBHOM MPABOBOM PEryJUPOBAHHH KOPIOPATUBHBIX OTHOIIEHUN BO3MOXHO OOECTICUUThH
YCTOMUMBOE pPa3BUTHE AKIIMOHEPHBIX OOIIECTB, 3aIIMTHTh MpaBa BCEX 3aMHTEPECOBAHHBIX
CTOpOH, a TaKKe MPUBJIEYb MHBECTUIMH, HEOOXOAUMBIE Ul SKOHOMUYEcKoro pocta. [loatomy
COBEpILEHCTBOBAHNE MPABOBOIO PETrYIMPOBAHMS KOPIIOPATUBHBIX OTHOLICHHWH JTOJKHO CTaTh
NPUOPUTETHOM 3amadell Uil OM3Heca M rocyaapcTBa. OTO TpeOyeT MOCTOSHHOTO aHajIu3a
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JNECUCTBYIOIIETO 3aKOHOJATEIbCTBA, YYeTa MEKIYHapOIHOIO OIbITa, a TAKKE AaKTUBHOIO
JMajiora MeKIy 3auHTEPECOBAHHBIMU CTOPOHAMH. TOJIBKO COBMECTHBIMU YCHJIUSIMU MOXKHO
co3ath 3PQPEKTUBHYIO U CIPAaBEUIMBYI0 CHUCTEMY KOPIIOPATHBHOTO YIIPaBIIEHHS, KOTOpas
crocoOHa 00ecneynTh YCTOWYMBOE pa3BUTHE AaKIMOHEPHBIX OOINECTB M IMPOLBETAHHE
OKOHOMUKH B LIEJIOM.
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AHHOTALUSA

Bemnple mpaBa, Kak BayKHBIN JIEMEHT IPaXKIAHCKUX MPaB, 00ECIIEUNBAIOT (PU3NIECKUM
Y IOPUIMYECKHUM JIMI[aM BO3MOKHOCTh 3allMILATh CBOM MHTEPECH B OTHOLIEHWW UMYIlleCTBa. B
CTaTb€ PACCMATPUBAETCSA POJb CYAOB IPU 3AlUUTE BEIIHBIX IIPaB B KOHTEKCTE MPAKTUKHU
MIPUMEHEHHUST HOPM TPaKIAHCKOTO 3aKOHOAaTeIbcTBA. OCHOBHOE BHUMAHKE YACISETCS aHAIN3Y
CyneOHOW TPaKTUKH, CBS3aHHOM C pa3pelIeHHeM CIIOPOB O TpaBe COOCTBEHHOCTH, a TaKXKe
MEXaHU3MOB, KOTOPBIE CYIbl UCIIOJIb3YIOT JJIS 3AIMTHI BEIIHbBIX MPaB.

KiroueBble cj10Ba: BeIIHOE MpaBo, CyAeOHas 3aluTa, COOCTBEHHOCTb, CyleOHas
MPAKTHKA, BUHIUKAIUSA, HETATOPHBIN KCK, 3allldTa MpaBa COOCTBEHHOCTH, MPHOOpeTaTeIbHast
JIaBHOCTb.

Abstract

Property rights, as an important element of civil rights, provide individuals and legal
entities with the opportunity to protect their interests in relation to property. The article examines
the role of courts for the protection of property rights in the context of the practice of applying
the norms of civil legislation. The main focus is on the analysis of judicial practice related to the
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resolution of property disputes, as well as the mechanisms that courts use to protect property
rights.

Keywords: property law, judicial protection, property, judicial practice, vindication,
negatory action, protection of property rights, acquisitive prescription.

B coBpeMEHHBIX YCIIOBHUSAX JWHAMHUYHOTO PAa3BUTHS TPaXKIAHCKOro o00opoTa H
YCIIOKHEHHUSI IIPaBOOTHOIICHUI, CBA3aHHBIX C BEIIHBIMU IpaBaMHu, 0co0Oe 3HAYCHUE
npuoOpeTaeT posb CyAeOHOM CUCTEMBI B MX 3aluTe. BelHble npaBa, Kak HeOTheMJIeMasi 4acThb
TpaXJaHCKUX IIpaB, OOECMEUMBAIOT CTAaOMIBHOCTh M MPEACKAa3yeMOCTb B HMYIIECTBEHHBIX
OTHOILIEHHUSX, YTO, B CBOIO OYEPE/Ib, CIIOCOOCTBYET SKOHOMUYECKOMY PA3BUTHIO M COIHATbHON
crnpaseyiuBocTU. CyneOHast 3aluTa sSBiIsgeTcsl OAHOW U3 GOpM 3alUThl CBOMX MpaB, cBOOOI U
3aKOHHBIX HHTEPECOB, HO IMEHHO OHA B YCJIOBHSAX CTPEMUTEIBHO Pa3BUBAIOIIEHCS COLUAIBHON
KHU3HU CITY)KUT HanOoJiee Ha/IeKHBIM CIIOCOOOM JIJIsl pa3pelIeHus! CIIOpPOB.

BemHo-11paBoBEIE CHOPBI SIBIAFOTCS OJHOW M3 CaMbIX PAaCIPOCTPAHEHHBIX KATErOpHi
TPaXIAHCKUX A€, C KOTOPbIMU CTAIKMBAIOTCS CYJIbI OOIIEH IOPUCIUKIIUA. DTO CBA3aHO C TEM,
YTO BELIHbIE IpaBa SBISIOTCS BAXKHOM COCTABJSIOIIEH >KM3HM Ka)JIOrO 4YeJoBEeKa, M HX
IIPaBUJIIBHOE M CBOEBPEMEHHOE YPETYJIMPOBAHUE PA3HOIVIACHM, BO3ZHUKAIOIIMX IO IOBOAY
BellIeH, UMEET ONPOMHOE 3HAUE€HUE JUIsl 3aIIMThI PaB U 3aKOHHBIX UHTEPECOB I'PaKIaH.

Crarbsa 12 I'paxxnanckoro koaekca Poccuiickoit denepanuu (nanee — I'K PO) conepxut
B ceOe He IMOJIHBIA, HO JIOBOJBHO 3(P(PEKTUBHBIN INEpeuyeHb CIOCOOO0B 3aIMThl IPa)KTaHCKUX
npaB. W 910 pelfcTBUTENBHO Tak, Bedb (POPMYNIHMpOBKA  «MHBIMH  CIIOCOOAaMH,
MIPEAYCMOTPEHHBIMH 3aKOHOM» B 3TOH CTaThe SIBHO YKa3bIBAE€T HA OTKPBITHIM XapaKTep MepeyHs,
OCTaBJISAs IPOCTPAHCTBO JUIsl IPUMEHEHHUS JOMOJHUTENIBHBIX CIOCO00B 3amuThl. HO MMEHHO CT.
12 TK P®, Ge3ycnoBHO, sBisieTcss OoTnpaBHOW To4HOH. Komekc Takxke comepkut riaBy 20,
KOTOpasi TOCBSIIIEHA BEIIHO-TIPABOBBIM CIIOCOOAM 3allUThl MpaBa COOCTBEHHOCTH M HMHBIX
BEIIHBIX IpaB. 37eCh Mbl HAXOAUM TaKue Clenupuyeckre MHCTPYMEHTHI, KaK BHUHIAMKALIUS
(ucTpeboBaHME MMYIIECTBA M3 UYYXKOrO HE3aKOHHOTO BJIAJCHUs), HEraTOpHBIM HCK
(mpekpaiieHre HapyIIeHWH TOJb30BaHUS) U JpYrue CpeicTBa, HalpaBlIEHHbIE Ha
HETOCPEACTBEHHOE BOCCTAHOBJIEHNE HAPYILIEHHOIO BEIIHOT'O IpaBa.

Takum 00pa3zoM, MO HalleMy MHEHHMIO, MOXHO BBIIEIUTh OCHOBHBIE BEILIHO-TIpaBbIE
CIOCOOBI 3aIUTHI:

1. Bunaukanusi, T.€. IOPUAMYECKU MHCTPYMEHT, C IOMOIIBIO KOTOPOIO
COOCTBEHHHMK HMYIIECTBA MOXKET BEPHYTh CBOIO COOCTBEHHOCTH M3 UYXOT'O
HE3aKOHHOTIO BlaJeHusA. [IpuMepoM MOXKET MOCIyKWUTh CUTyalus, KOrja
COOCTBEHHHMK KBAapTHUPbl OOHApYKMBAeT, 4YTO JAaHHOE JKUIbE HE3aKOHHO
3acesieHO TPETbUMHU JIMLIAaMU O€3 €ro COorjacusl.

2.  HeratopHelii HCK, KOTOpBI HCHONB3YyeTCS JUII  MPOTHBOACHCTBUS
HapYILEHUsIM, HE CBSI3aHHBIM C JIMIIEHUEM BiajeHus. Hanpumep, rpaxxianus
proOpes 3eMeNIbHBII yJacTOK, HO TOKa HE 3aHUMAETCS CTPOUTEIBCTBOM HA
HEM, B TO BpeMs KakK €ro cocej, 0e3 coriacusi Biajiefiblia y4acTKa PEeIil
YCTAaHOBUTh Ha HEM capail Ajsl CBOMX HYX . B TakoM ciydae coOCTBEHHUK
3eMENBHOr0 yyacTKa OyleT mojaBaTh UCK B Cyl 00 yCTpaHEeHMH HapylleHHE
npaB COOCTBEHHOCTH, HE CBS3aHHBIX C JIMIIIEHHEM BIIaJICHUSI.

3. Hcx o mnpusHanum BemiHoro mpasa. Llenmplo Takoro ucka SIBISIETCS
UCKITIOUMTEIBHO KOHCTaTamusi (akra, KOTOpPBIH OydeT HMEeTh BEcOMOe
3Ha4YeHUEe JIMIIb NP BEIIHO-TpaBoOBOM 3amure. Hampumep, B nmepuoa Opaka
KCHOHM OblUTa TpUOOpeTeHa KBapTHpa Ha TOJAPCHHBIC €€ MaMOW JCHBIH,
KOTOpPBIE HE SIBIISUIMCH COBMECTHOM coOcTBeHHOCTHI0. CornacHo 574 'K PO,
JapeHue, COMPOBOXKIAEMOE Iepefadeil napa oAapsieMoMy, MOXKET OBITb
COBEpIICHO YCTHO. B 1aHHOM ciydae napeHue COMpOBOXKIAIOCh Mepenayeit
Japa B JICHEXKHOM CyMMe, Ha KOTOpPYIO B JajbHEWIIeM Oblia KyIUIeHa
kBapTupa. C MOMOINIBIO UCKA O MPU3HAHUY MPaBa COOCTBEHHOCTH KEHA MOXKET
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JOOMBATHCS MPU3HAHUS KBAPTUPHI €€ JIMYHOM COOCTBEHHOCTHIO, HECMOTPS Ha
TO, YTO OHa ObLIa MPUOOpPETEeHa BO BpeMsi Opaka.
4.  Hck o BO3MeIIeHNH YOBITKOB U JIp.

BaxHO yunTBIBaTh, UTO JaHHBIE CIIOCOOBI 3AIIUTH MOT'YT BapbUPOBATHCS B 3aBUCUMOCTH
OT CUTYalluH, B paMKaX KOTOpOi HEOOXOMMO pa3pelIeHue Cropa.

B otnuuue ot camozamutsl (cT. 14 'K P®) ans 3amuThl BEHIHBIX MPaB C MOMOILBIO
BBIIICYKA3aHHBIX CIIOCOOOB 3allUThl HEOOXOAMMO oOpamieHne B cyd (Ipu  OTKa3e B
JOOPOBOJILHOM yJIOBJIETBOPEHUH TPEOOBAHMIA TIPAaBOOOIAIATENIs).

Hcxons U3 BBIIETEHHBIX CIIOCOOOB 3aIIUTHI MOKHO PACCMOTPETh OCHOBHBIE KaTE€ropuu
CIIOpPOB, CBA3aHHBIX C 3aI[UTON MpaBa COOCTBEHHOCTH:

1) Coopsl 00 wcTpeOOBaHWUHM MMYIIECTBA M3 YY)KOTO HE3aKOHHOTO BJIaJCHUS.
Tak, B omnpeneneHun ApOUTpakHOrOo cyna SpocnmaBckoil o0mactu OT
11.07.2024 mo nmenmy Ne A82-953/2023 omnpeneneHa NpaBOMEPHOCTH
BUHMKALMK 3€MEJIbHOTO  y4acTKa, MPHUOOPETEHHOT0 JOOPOCOBECTHBIM
npuoOperareneM BBUAY TOro, 4YTO YYacTOK BbIOBUT U3  BIAACHUS
COOCTBEHHHKA TIOMHMO €T0 BOJIH.

2)  Cropsl 00 ycTpaHEHHHU TIPETISITCTBUI B MMOJIb30BaHUN HEABMKUMOI Bellbio. B
peleHn AJyIITHHCKOTO ropojckoro cyna Pecryomuku Kpeim ot 22 mapra
2021 1. mo memy Ne Ne2-98/2021 Ha oTBeTYHMKa BO3JIO)KEHA OOS3aHHOCTH
JEMOHTUPOBAaTh capail A yCTpaHEHMs] NPEISTCTBUII B I0JIb30BAaHUU
3€MeNbHBIM YYaCTKOM.

3)  Cnopsl 0 ipu3HaHKUH TpaBa codocTBeHHOCTH (CT. 12 'K PD);

4)  Cnopsl o paszene obmiero umymiectsa (ct. 244-259 I'K P®);

5)  Cnopsl, cBs3aHHbBIE C CAMOBOJIbHBIME TTOCTpOiiKamu (cT. 222 'K PD);

6) Croopbl, CcBsf3aHHBIC C NPUOOPETCHHEM TpaBa COOCTBEHHOCTH 1O
npuoOpetarenbHoit  maBHoctu  (ct. 234 T'K  P®). Omnpenenenuem
Apburpaxsoro cyna Pecriy6nuku Tatapcran ot 03.02.2025 no ey Ne A65-
31582/2021 npu3HaHO MPaBO COOCTBEHHOCTH HA HEIBMKUMOE MMYILECTBO 32
JIMLIOM, KOTOPOE JOOPOCOBECTHO BIAJENI0 UM KaK CBOUM COOCTBEHHBIM Oolee
15 ner.

[ToMuMO TIEpEUMCIEHHBIX KAaTErOpuil CIIOPOB MBI CYMTAEM HEOOXOAWMBIM OTMETHUTH
MEXaHHU3M 3allUThl IPaB BIAJEIbIEB, KOTOPbIE HE SABISAIOTCA COOCTBEHHMKAMH HUMYIIECTBA. DTO
KacaeTcs IMpaB apeHAaTOpOB, 3ajorojep)kareiled M MHBIX CYOBEKTOB BEILHOTO IIpaBa.
Hanpumep, Onpenenenuem Apburtpaxksoro cyna Pecmyomuku Kapenust ot 02.07.2019 no nemy
Ne A26-4427/2019 6bun MOATBEPIKIACHBI NpaBa apeHaTopa Ha 3alUTy BIAJCHHUS 3eMEJIbHBIM
Y4acCTKOM B CJIy4ae MPensTCTBOBAHUSI COOCTBEHHUKOM B IOJIb30BAaHUH YYaCTKOM.

Taroke uHTEpeC MpeACTaBIsIET TOT (AKT, YTO JUI UCTIONHEHUs! PEIeHUI MO MPU3HAHUIO
IpaBa COOCTBEHHOCTH HE BBIIACTCS HCIOJHUTENbHBIM JHCT. [l HWCIONHEHHs B OpraH
Pocpeectpa npeacrasisieTcst KONMs pelieHus ¢ IPOCTaBICHHON Ha Hell repOoBoii mevartsio cy/a,
BBIHECIIETO pEIIEHHE, C MOJMHUCHIO CyAbH U OTMETKOM O BCTYIUICHWU PEIIEHUs] B 3aKOHHYIO
cwity [IpaBo cOOCTBEHHOCTH HA HEBH)KUMOCTb, YCTAHOBJICHHOE HA OCHOBAaHHMHU PEILLICHUS CY/a,
JOJKHO OBITH 3apeructpupoBaHo. Ecnu cBenenmii 06 00bekTe HEJBUKUMOCTH, B OTHOLIEHUU
KOTOpOIr'0 yCTaHOBJICHO IpaBo, HeT B EI'PH, T0 ogHOBpeMEHHO IIPOBOAMTCSA M KaAacTPOBBIN
yueT 3Toro oobekTa. HecMoTpst Ha pa3BUTOE 3aKOHOAATENBCTBO B c(pepe 3aluThl BEIIHbIX MpaB
1 OOIIMPHYIO NPaBOIPUMEHUTENBHYIO MIPAKTHKY CYIIECTBYIOT POOIEMBbI, KOTOPbIE BOZHUKAIOT
IIPU PAaCCMOTPEHHUHU TaKHUX CIIOPOB. BOT HEKOTOPBIE U3 HUX:

1)  VYcraHoBneHue — JOOPOCOBECTHOCTH  HPUOOpETATENS: YCTaHOBJIEHUE
JIOOPOCOBECTHOCTH TMPHOOPETATENIsI SBISICTCS  CIIOKHBIM, 93Ta MpolseMa
TpeOyeT uccieoBaHus (DAaKTUUECKUX OOCTOSTENBCTB Jefla W OICHKHU
noBezieHus1 CTOpoH. CII0KHOCTB 3aK/II0YaeTCsl B HEOOXOMMOCTH YCTAaHOBUTD,
3HAJI JIU WK TOJDKEH OBUT 3HATH MPUOOpPETATENh O HE3aKOHHOCTH OTUYKICHHUS
UMYIIIECTBA.
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2)  Jloka3piBaHHE OCHOBaHHMI BO3HMKHOBEHHS TpaBa COOCTBEHHOCTH: TIPU yTpaTe
JOKYMEHTOB WM Hanmuums HeTtouHocTe (ommbok) B peectpax (EI'PH)
JIOKa3bIBaHHE OCHOBAaHMI BO3SHUKHOBEHHMSI ITPaBa COOCTBEHHOCTH MOXKET OBITh
3aTpyJHEHO.

3)  CooTHoIIeHUS TIPaB COOCTBEHHUKOB W TpaB JAPYTUX JIHMI[: B psIc CiIydacB
BO3HHMKAET HEOOXOMUMOCTh OIpeleNieHus OanaHca MEXOy IMpaBaMu
COOCTBEHHMKAa M TpaBaMH JPYTMX JIMI, HamnpuMep, apeHIaTopoB,
3ajorojiepkaTesiei, JWI, TMPOXXHUBAIOIIUX B JKWIOM TIOMEIICHUH Ha
0e3B03ME3IHONM OCHOBE (Hampumep, Npu (HAKTUYECKOM TPEACTaBICHUH
YKHJIOTO TIOMETIEHUSI JJIs1 IIPOYKUBAHUS ).

[Mpn aHanm3e cyneOHOW MpaKTUKE MO CIIOpaM, KacarolIMMCs MpaB COOCTBEHHOCTH, 3a
MOCJIeTHEE TISITUICTHE MBI MOKEM BBIICITUTH HEKOTOPHIC TCHICHITHH.

3ammra mpaB A0OpPOCOBECTHBIX MMpuoOOperaTeneil ycuiamBaeTcs. Tak, Cyabl pa3HBIX
YpOBHEW TPUHUMAIOT PEIICHUS, BBIHOCAT IIOCTAHOBJICHUS W ONPEACICHUS B TIOJB3Y
JTOOpPOCOBECTHBIX TpHOOpeTaTeNicii, B TOM YHUCIE, €CIM CIOp KacaeTcss MOIICHHHYECKUX
JCHCTBHM, 3TO CBUACTEIBCTBYET 00 YBEJIMYCHUH 3HAYCHUS NPUHIIMIIA CIPABCUTMBOCTH B
OTHPAaBJICHUH MTPABOCYIHS.

PacripocTpaneHre MeEXaHM3MOB MEIWAIMH JUIA YPETYJIUPOBAHUS CIIOPOB MHPHBIM
cnocobom. Cynamu Bc€ OoJiee aKTMBHO MPOJBUTAETCS TaKOM CHOCOO paspellieHHs Cropa, Tak
KaK B ClTydae TOJNUCAHNUS CTOPOHAMH CIIOpa MEAMATHBHOTO WM MHPOBOTO COTJIAIIICHUS MOT'YT
ObITb BBIOpaHBI caMmble KOMGOPTHBIE YCIOBUS ¥ OTOBOPEHBI TMOJOXEHHUS, KOTOPHIE
JOMYCKAIOTCS, HO TIPSMO HE TMPEIyCMOTPEHBI 3aKOHOMATELCTBOM. Kpome Toro, MupoBoe
COTJIAIlIEHHE TaKKe MOXKET ObITh HCIIONHEHO B MPUHYIUTEIBHOM TOpsiike. Bee 310 mpuBoauT K
YMEHBIIICHUIO H3JICPKEK Ha CyJneOHBIE pPacXoJlbl, K COKpPANICHUIO BPEMEHH W KOJIMYECTBA
CyneOHBIX Pa30UpPaTENLCTB.

HeocnopuMma ximroueBasi poiib CyaeOHON CHCTEMBI B 3allIUTE BEIIHBIX MPAB B YCIOBHUIX
JMHAMUYHO PAa3BUBAIOIIETOCS Tpa)IaHCKOro o0opota. BemiHble mpaBa, Kak OCHOBa
CTa0MIILHOCTH UMYIIIECTBCHHBIX OTHOIICHHM, TPEOYIOT HA/ICKHOHN 3alUThI, KOTOPYIO B TIOJTHOH
Mepe MOXeT OOECIeYHTh MMEHHO CyaeOHas cucTtema. PaccMOTpPEHBI OCHOBHBIE BEIHO-
MIPABOBBIC CIIOCOOBI 3alUTHI, TAKUe KaK BHHIMKAIWS, HETATOPHBIM WCK, UCKU O MPH3HAHUU
BEIIHOTO TIpaBa U UCTPEOOBAHUU MMYILECTBA, a TAKKE UCKU O BO3MEILICHUH YOBITKOB, KasKIbIN
13 KOTOPBIX MPUMEHSCTCS B 3aBHCUMOCTH OT KOHKPETHOH CHUTYAIHH.

HecmoTpss Ha pa3BuTOE 3aKOHOJATENHCTBO M OOIIMPHYIO CYICOHYIO TPAKTHKY,
CYIIECTBYIOT TIPOOJIEMBbI, TaKHE€ KaK YCTaHOBJCHHE JTOOPOCOBECTHOCTH MpHOOpeTaTess,
JOKa3bIBAHWE OCHOBAaHMI BO3HHKHOBEHHSI IMpaBa COOCTBEHHOCTH U COOTHOIIICHHE TMIpaB
COOCTBEHHHKA W JAPYTHX JIUI. AHAIH3 Cy/lIeOHON TIPAKTHKHU 3a MOCIIEIHUE TISITh JIET MIOKa3bIBACT
YCUJICHUE 3alllUTHI MpaB JOOPOCOBECTHBIX MpHOOpeTaTeNel U pacnpocTpaHEHHE MEXaHH3MOB
MEIWalud Uil ypPEeryJIMpPOBaHUsI CIIOPOB, 4YTO crocoOcTByer Oosiee 3hdEeKTUBHON U
CTpaBeUTMBOM 3alllTe BEIIHBIX MpaB. TakuM oOpa3oM, CyIbl MPU PELICHUU CIIOPOB O BEITHBIX
MpaBax HMIPAlOT TJIABHYIO POJb, OJarofaps KOTOPOH PETYIHPYIOTCS HE TOJIBKO TPaKIaHCKHE
OTHOIICHUS, HO U B JAJbHEUIIIEM HEPEIKO COBEPIICHCTBYETCS 3aKOHOAATEIILCTBO, UCXOMS UX
Cy/IeOHOM MPAKTUKY T10 PA3TMYHBIM CIIOpaM, CBSI3aHHBIM C BEIIHBIMH MPAaBAMHU.
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AHHOTALUSA

Onpenenenre KajacTpOBOM CTOMMOCTH 3€MENIBHOTO Y4YacTKa HANpsIMYHO BIIUSIET Ha
pasMep YIUIauuBaeMOro 3€MEJIbHOTO Hajlora M apeHIHOM IUIAaThl, & TAKXKE UTPacT POJib MPH
KYIUIe-TIPO/Ia’ke, UMEHHO MO3TOMY CIOPBI, CBSI3aHHBIE C KaJIACTPOBOW CTOMMOCTBIO 3€MENIbHBIX
Y4acTKOB, HMMEIOT OOJBINOE 3HAYEeHWE s mpaBooOsagareneii. HesepHoe ompeneneHue
CTOMMOCTHU 3€MEIBHOI0 y4acTKa BEAET K MOBBIILICHHOW HAJIOrOBOM Harpy3Ke Ha BIAJIEJbLIEB U
MPUBOIAT K (PMHAHCOBBIM IOTEPSIM, a B YCJIOBUSX HECTAOMIBLHOW YKOHOMHUYECKOW CHUTYaIluu
HEoOXomuM A(PPEKTHBHBIA MEXaHU3M OMPENEICHUS KaJaCTPOBOM CTOMMOCTH 3EMEIBLHOTO
y4acTKa, a TAKXKe €€ OCTIAPUBAHMS IS 3alITUThHl HIMYIIIECTBEHHBIX TIPaB YeJIOBEKa U TpaXkIaHuHA.

B crarbe Bhiensercs cnenudrka pacCMOTPEHHS CyIaMH JIe N0 KaTeTOPHU CIIOPOB 00
OCTIAPWBAHUH KaJaCTPOBOM CTOMMOCTH 3€MEJBHBIX y4acTKOB. [IpuBeneHa cyneOHas mpakTHKa.
Boiienensl  mpoOieMbl, BO3HHMKAIOIIUME TMPU PACCMOTPEHUH CIOPOB 00 OCMapHBaHUU
KaJIJaCTPOBOM CTOMMOCTH U MPEIJIOKEHBI ITyTH UX PEILECHMUS.

KiroueBble ciioBa: 3eMeNbHOE TPaBO, CyAcOHas 3aluTa, KagacTpoBash CTOMMOCTD,
cyaeOHasi TMpakTHKa, PBHIHOYHAS CTOMMOCTb, 3€MEJIbHBIM HAaJOr, MEXaHU3M OCIapUBaHUs
KaJ1aCTPOBOW CTOMMOCTH.

Abstract

Determining the cadastral value of a land plot directly affects the amount of land tax and
rent paid, and also plays a role in buying and selling, which is why disputes related to the
cadastral value of land plots are of great importance to rights holders. Incorrect determination of
the value of a land plot leads to an increased tax burden on owners and leads to financial losses,
and in the context of an unstable economic situation, an effective mechanism for determining the
cadastral value of a land plot, as well as challenging it, is needed to protect the property rights of
a person and a citizen.

The article highlights the specifics of court consideration of cases in the category of
disputes on challenging the cadastral value of land plots. Judicial practice is provided. The
problems arising in the consideration of disputes on challenging the cadastral value are
highlighted and ways to solve them are proposed.

Keywords: land law, judicial protection, cadastral value, judicial practice, market value,
land tax, mechanism for challenging cadastral value.
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KapmacTpoBass CTOMMOCTH 3€MEIBHBIX YYaCTKOB OIPENEISIETCI B COOTBETCTBUU C
HOPMAaTHBHBIMH TIPAaBOBBIMH aKTaMH, TaKOBbIMH sBisitoTca Denepanbublii 3akoH  «O0
OIICHOYHOU nesaTenbHOCTH B Poccuiickoit @eneparmny ot 29.07.1998 Nel35-D3 (manee — @3
«O06 oneHounoit nesrensHocTd B P®») u DenepanbHblii 3akoH «O ToCyAapCTBEHHON
kamacTpoBoi orieHke» oT 03.07.2016 No237-D3. Ilpu ananmse HOPMAaTUBHO-TIPABOBOM Oa3bl MbI
CMOIJIM BBLIEJIUTh HEKOTOPBIE IPUHIMIIBI ONPEAEICHUS KaJaCTPOBO CTOMMOCTH, HATIPUMED:

- EnunooOpasue. Equnblif moaxon K OLEHKE KaKAOro 3eMeIbHOTO ydyacTka Ha
tepputopun Poccuiickoit ®enepannu;

- MaccoBocTb. [laHHBIM MPUHUMIT OCHOBBIBAECTCS HA NPUMEHEHHH METOJOB
CTaTUCTUYECKOIO aHajlu3a JAHHBIX O PBHIHKE HEIBMKUMOCTH. AHaJIMTHUKA
pBIHKA TIPEJICTABISIETCS, KaK M HAa KOMMEPUYECKUX IUIOLIA/KaX WHTEPHET-
CEJJIEPOB, TaK U B CTATUCTUYECKUX HUCCIIEJOBAHUAX YUCHBIX.

— WnnuBuayanuzanmst. [laHHbIX mpuHOUN (OpPMUPYET CTOMMOCTb Oeps BO
BHUMaHHE (PaKTOPhl MECTOPACIIONOKEHHS, IUIOLIAH, BUJIA Pa3pPELICHHOTO
UCIIOJIb30BAHMS 1 MHOTHE JPYTHE.

Takum 00pa3oM BBIIIEONMCAHHBIE MPUHIIMIIBI CIIOCOOCTBYIOT €MHOOOPA3UIO MPAKTUKU
OIpeeNIeHHs CTOMMOCTH BMECTE C MHAUBUIyAIN3aluel KaxkI0ro0 OTACIBHOI0 OOBEKTA.

UroObl oOnpenennuTh CTOMMOCTh 3€MEIBHOTO YdacTKa IPOBOJUTCS TOCYAapCTBEHHAS
KaJIacTpoBast oLeHKa, kotopas peryiaupyercsd O3 «O rocynapcTBEHHON KaJaCTPOBOW OLIEHKE» B
JAHHOM 3aKOHE YCTAHaBJIMBAE€TCS IMOPSAOK NPOBEACHUS OLIEHKU. OTambl IUIAHUPOBAHMA,
MPOBEACHNUST W YTBEPXKACHHUS pE3yJbTaTOB, a TAaKXKE BHECEHHMs W3MEHEHUII B paHHee
OTIPE/ICIIEHHYIO KaJaCTPOBYIO CTOMMOCTh — BCE ITO peryaupyer (enepaibHblii 3akoH. Takue
OLICHKH MPOBOJAT TOJBKO CHELMAIU3UPOBAHHBIE YUPEXKIEHUS, KOTOPBIE CO3AAIOTCA
cyowsekramu Poccuiickoii @enepanum, Harpumep, B berroponckoi obmactu neiicteyer OI'BY
«lleHTp rocy1apCTBEHHON KaJaCTPOBOM OLICHKK.

[Tocne onpeneneHUss CTOMMOCTH COOCTBEHHHK MOMKET 3aXOTETh €€ MOHU3UTh, YTOOBI
obyieryuth OpeMsi HAJIOTOBOM HArpy3kd, OJIHAKO OCIApHBaTh OLIEHKY MOXHO TOJBKO I10
ocHOBaHUSIM yctaHoBIeHHBIX D3 «O06 oreHouHol aesrensHOCTH B PDy» (pea. ot 14.02.2024).
CornacHo ct1. 24.18 PaccmotpeHue crnopoB O pe3ylbTaTax ONpEAeTeHHs] KaJacTpOBOM
CTOMMOCTU OCHOBAaHHEM JUIsl TIEPECMOTPA PE3Yy/IbTATOB ONPENEICHUS KaJaCcTPOBOM CTOMMOCTH
SIBIISIETCS:

J HEZIOCTOBEPHOCTh CBEICHHH 00 OOBEKTE HEIBHKUMOCTH, HCIIOIb30BAHHBIX
IpH OTIPEJIETICHUH €0 KaJacTPOBOW CTOUMOCTH;

J YCTAaHOBJIICHUE B OTHOIICHWH OOBEKTa HEIBIDKMMOCTH €ro PHIHOYHON
CTOMMOCTH Ha JaTy, [0 COCTOSHHIO Ha KOTOPYIO YCTaHOBJICHA €ro
Ka/1aCTpOBasi CTOMMOCTb.

B ciyyae Hanmmums OJHOTO M3 OCHOBAaHWH COOCTBEHHHK MOXKET BBIOpaTh CyICOHBIH
croco0 3ammThl cBouX MpaB. CrHOpbl, CBSI3aHHBIE C OCTAPUBAHUEM KaJdaCTPOBOW CTOMMOCTH,
paccMaTpuBalOTCs ~ apOMTpaKHBIMM ~ CylaMH W CylaMH  oOmed  IOpPHCAMKINH,
MOIBEZIOMCTBEHHOCTh OTIPEIEIISIETCSI IO CTATYCY 3asBUTEIIS.

HeoOxomumbIM  0Ka3aTeIbCTBOM B JIaHHOM KAaTErOpUH CIIOPOB SIBISIETCS OTYET 00
OLICHKE PBIHOYHOM CTOMMOCTH, KOTOPBIH OBUT BBIMOJHEH HE3aBHCHMBIM OIICHIIMKOM. Takoi
OTYET TAKXKE JOJDKEH COOTBETCTBOBATH TPEOOBAHUAM (heIepalbHOTrO 3aKOHA.

OnHako OT4eT MOXKET OBITh HE NMPH3HAH JI0KA3aTEeJIhCTBOM, Ha OCHOBAaHHU KOTOPOTO
MOXKHO yJIOBJICTBOPUTH HCKOBBIE TPEOOBAHHS BJAAENbld, B TaKOM CIy4ae MOXKET OBITh
Ha3HavyeHa cyneOHas skcnepTusa. O0e CTOPOHBI UMEIOT NpaBo (OPMYIHUPOBATH BOINPOCHI IS
OTBETa Ha HUX DKCIEPTOM, a TAKoKe MpesIaraTh SKCIIEPTHBIC OpraHU3aInH.
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C TeueHHWeM BpeMEHHM CJOXWIAch OMpeesieHHas cynaeOHas NpakTUKa Mpu
paccMaTpuBaHMM CIIOPOB O KagacTPOBOM CTOMMOCTH 3€MENIbHOTO Yy4acTka. MBI MoOeM
BBIICTIUTD CJIEIYIOIINE TTOJOKEHUS:

JI0Ka3aTeJIbCTBA, IOJIyYEHHBbIE IIyTEM COCTABJIECHHUS OTYETOB HE3aBUCHMBIM
OLICHIIMKOM M TPOBEICHUS SKCIIEPTU3BI, UMEIOT NPHOPUTET HAJl IPYTHMHU
JIOKa3aTeNIbCTBaMH, TaK IOCTaHOBIeHHeM ApoOutpaxHoro cyzaa Cesepo-
kaBka3ckoro okpyra ot 09.02.2020 Ned08-12162/2019 mo nmemy NeA32-
23047/2018 ObUIO YCTaHOBJEHO HapylleHHe TpeOoBaHMI cTaTbu 66
3emenpHoro kogekca PO u @3 «O0 oueHouHoil AearenbHocTH B PDy», a
UMEHHO TP KYIUIe-TIPOAaXe 3eMEJIbHOTO y4acTKa, IS [eJiel, He CBA3aHHbIX
CO CTPOMTEIHCTBOM, IIEHA BBHIKYIa OMNpEJAeiIeHa B pa3Mepe IeCATHKPATHON
CTaBKM 3€MEJIbHOIO Hajlora BMECTO PHIHOYHOM LIEHBI, ONpPEAEICHHON Ha
OCHOBaHMHM OTYETa OLCHIWKA, ANCJUISIIMOHHBIA CyJl MPAaBOMEPHO B3BICKAJ
JIOIJIaTy MO JOTOBOPY KYIUTM-TPOJAXKH 3€MEJIBHOTO Y4YacTKa, MOCKOJBbKY
OTYYXK/ICHHE 3E€MEJIFHOTO y4YacTKa NpPOHM3BEACHO 10 IICHE 3aBEIOMO U
3HAUUTEJIBHO HIKE PHIHOYHOM CTOMMOCTH;

B ClIy4yae MOJI03PEHUS B 3aMHTEPECOBAHHOCTH OLICHIIMKA U SKCIEpTa OTYET U
OKCITIEPTH3a MOTYT OBITh NPH3HAHBI HEJOMYCTHUMBIMHU JIOKAa3aTeNIbCTBAMH, a
9KCIIEPTY MOKET OBITh 3asIBJIEH OTBOJI, OOBIYHO B TAKUX CIIydyasx MPOBOIUTCS
MOBTOpHasi  JKcmepTu3a. B moctaHoBineHWM ~ ApOWTpa)KHOTO  Cyza
MockoBckoro okpyra ot 18.12.2018 Ne ®05-21577/2018 no nemy Ne A40-
190644/2017 ocoboe BHHUMaHHE YAEIEHO JOCTOBEPHOCTU SKCIEPTHU3BI:
«...npUIs K OOOCHOBAaHHBIM BBIBOJJAM O TOM, YTO 3aK/IIOYEHHUE SKCIepTa
COOTBETCTBYeT  TpeOOBaHWSIM  3aKOHONATENBCTBA,  PETYIHPYIOIIETO
OLICHOYHYIO JICSITEeIbHOCTb, INPH 3TOM OTBOJIOB JKCIEPTY, 3asABICHUNA O
(danbcuukany  TOKAa3aTeNbCTB  3adBJICHO HE ObUIO, JI0Ka3aTelbCTB
HEJIOCTOBEPHOCTH BBIBOJIOB DJKCIIEpTa HE MPEJCTaBICHO, XOJAaTaiicTB O
MIPOBEACHUH IO JEJTY TIOBTOPHOM Cy/IeOHOM SKCIEPTHU3bl CTOPOHAMH TAKKE HE
3asBIISIOC. . . »;

Cy/l CaMOCTOSITEJIbHO MOJKET IPUHMMATh BO BHHUMaHHE Takue (PakTopbl Kak:
MECTOTOJIOKEHHE, BHJI 3eMeJTb, HATMIHE MHKCHEPHBIX KOMMYHUKAIMNA U T,
TaK B TIOCTAHOBJIEHMH ApPOUTPAKHOTO Cyla MOCKOBCKOTO OKpyra oT
10.07.2024 Ne®05-14257/2024 mo nemy NeA40-180091/2022 ykazaHo, 49TO
Opy  ONpEAETCHUH  KaJacTpOBOM  CTOMMOCTH  3[aHuil, IMOMELICHHH,
COOpY)XeHHI, OOBEKTOB HE3aBEPIICHHOTO CTPOUTEIhCTBA, MAIIMHO-MECT
00s13aTeIbHOMY PpPacCMOTPEHHMIO Ha TPeAMET BIMSHHUA Ha YKa3aHHYIO
CTOMMOCTh TIOJUIEXKAT CBEICHUS O MECTOIOJIOKCHNUH, TOJAE ITOCTPOUKH,
Martepuaje CTeH OOBEKTa HEIBM)KUMOCTH, CEPUM MHOTOKBAapTHPHOIO JOMa,
HAaXOXKICHUN 00BEKTa HEBIPKUMOCTH B BETXOM WJIM aBaPUIHOM COCTOSTHHH,
HAXOXJICHUM OOBEKTa HEIBI)KUMOCTH B TPAHHUIAX 30HBI C OCOOBIMHU
YCIIOBUSIMU HUCIIOJIb30BAaHMs TEPPUTOPUH, a TAKXKE HHbBIE LIEHOOOpa3yrolye
(axropsl, Ipe1yCMOTPEHHBIE METOINYECKIMU yKa3aHUSIMU 0
roCyAapCTBEHHOM KaJaCTPOBOM OIICHKE.

OnmHa W3 caMbIX PacHpOCTPAHEHHBIX MPOOJIEM, BO3HHMKAIOUIMX MpPU OCIAPUBAHUU
KaJacTpOBOM CTOMMOCTH 3€MEJIBHOI0 y4acTKa — 3TO HECOOJIOACHUE HCTIIOM 005S3aTesIbHOrO
nocyneOHOro mopsiaka yperyiaupoBanus crmopa. CorimacHo omnpeaeneHnto KoHCTUTYIMOHHOTO
cyna PO or 01.03.2011 Ne275-0O-O, Bompoc 0 nepecMoTpe KagaCTpOBON CTOMMOCTH JOJIKEH
NCPBOHAYAIBHO PACCMATPHUBATLCA OpraHaMu HUCHOJIHUTEIBHON BJI1aCTH, OTBCTCTBCHHBIMH 3a
KaJacTpoBbli Y4€T. TONBKO MOCIie MOTyYeHUsl PeIIeHUs] STUX OPraHOB, B CIy4ae HECOrJacus ¢
HHUM, 3aHHTEPECOBAHHOE JIUIIO UMEET MPAaBO OOPATUTHCS B CyH. DTO NPUHLIUITHAILHBI MOMEHT,
KOTOPBII 4acTo BBITyCKaeTcs U3 BUIy. BakHO MOHMMATh, 4TO JOCy/1eOHOE 00KaIOBaHUE — 3TO
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HE TTPOCTO (POPMATTLHOCTD. DTO IIEJIBII 3Tall, BKIIOYAOIIHA B c€0sl IOATOTOBKY 0OOCHOBaHHOTO
3asBJICHUS, TIPEJOCTABICHHWE BCEX HEOOXOAMMBIX JOKYMEHTOB, B3aUMOJIICHCTBHE C
rOCYAAapCTBEHHBIMU OpraHaMH, BO3MOXKHOCTh OOBSCHEHHS CBOEH MO3UIMM U MPEIOCTABICHUS
JIOTIOJTHUTENBHBIX J10Ka3aTenbcTB. OTKa3 OT MPOXOXKIEHUS 3TOM CTaAuKd MOXKET MPUBECTH K
aBTOMATUYECKOMY OTKJIOHEHUIO HCKa CyIOoM. XOTsS cyJaeOHas NpakTUKa JOIyCKaeT
WCKJIIOUeHHs, HAallpUMep, KOTJa JOKa3hIBAaeTCs HEOOOCHOBAHHOCTh M MPOU3BOJILHOCTH OTKa3a
OpPraHoB BJACTH B IEPECMOTPE KaJacTpOBOW CTOMMOCTH, TaKHe CIIydyau PelKH U TpeOyroT
TIIATETLHOM IMOATOTOBKH U BECOMBIX apI'yMEHTOB.

Bomnpoc o npase apeHaaTopa 3eMeIbHOr0 yyacTka Ha MPOBEACHUE HE3aBUCUMOMN OLIEHKU
JUISL OTPEACTICHUs] PHIHOYHOW CTOMMOCTH 3€MJIM U OCIIApHBAHUS KaJaCTPOBOH CTOMMOCTH
SBIISIETCS.  JIOCTATOYHO CJIOKHBIM U HeoJHO3HauHbIM. CyTh MpoOJeMbl 3aKiIovaeTcs B
KOH(ITUKTE WHTEPECOB aPCHIATOPA, 3aMHTEPECOBAHHOTO B CHIDKCHHH KaJaCTPOBON CTOMMOCTH
(MOCKOJBbKY apeH/IHasi TulaTa YacTo 3aBUCHUT OT He€), U opraHa KaJacTpOBOro y4éra, KOTOPbII
MOXKET OTKa3aTh apeHJaToOpy B TIpaBe TNPOBEACHUS TaKoH oOreHkn. OTka3, Kak TPaBHIIO,
MOTUBUPYETCS TeM, 4YTO apeHJaTop He SBJSIETCS COOCTBEHHHKOM 3EMENBHOIO Y4YacTKa,
ccbitasgch Ha vacTh 5 cratbu 10 @3 «O0 oreHOUHON AeaTenbHOCTH B PDy. OTa craThs riacur,
YTO JIOTOBOP HA OIIGHKY OOBEKTOB, MPHHAUICKAIIMX TOCYIAPCTBY WIM MYHUIMIAIUTETaM,
JIOJDKSH 3aKJIFOYaThCs JIMIIOM, YIOJHOMOYCHHBIM COOCTBEHHHKOM. Takum 00pa3oM, opraH
KagacTpoBoro yué€ra QopMaiabHO COONIOJAeT 3aKOH, HAcTaWBas Ha TOM, 4YTO TOJBKO
COOCTBEHHHK — TOCYJapCTBO, CYOBEKT (enepanyi Wi MYHHUIUIAIATET — HUMEET IPaBo
WHHUILIUUPOBATH HE3ABUCHUMYIO OIICHKY.

OnHako, Takas MMO3UIMS UTHOPHUPYET CYIIECTBEHHBIC HIOAHCHI. APEHIATOP, TIATAIIHNA
apeH/IHyI0 IUJIaTy, pPACCUUTHIBAEMYIO HCXOAs W3 KaJaCTPOBOM CTOMMOCTH, HaMpsMYIO
3aWHTEPECOBAH B € 0OBEKTHBHOCTH. 3aBBINICHHAS KaacTpOBasi CTOMMOCTh HAIMPSIMYIO BIICUET
3a co0OW yBeNMYCHHE apeH/IHOW TUIAThI, YTO MPEACTaBIIeT COOOHM (akTHYecKoe HapylIieHHE
npaB apenparopa. OH HecéT peaybHble (UHAHCOBBIC IMOTEPH HM3-3a HETOYHO YCTAHOBJICHHOW
KaJacTpOBOM CTOMMOCTH, 4YTO CO3Ma€T Ui HEro NpsMYyH 3aUHTEPECOBAHHOCTh B €€
ocriapuBaHud. [loaToMy, OTKa3 apeHJaTopy B TIpaBe IPOBEJACHUS HE3aBHCUMOW OICHKH
BBINVIIIUT Kak (popManbHOE MPEMSATCTBUE, IHIIAIOIIee €r0 BO3MOXKHOCTH 3alllUTUTh CBOU
3aKOHHBIC MHTepechl. HeoOXomMMMo TOYepKHYTh, YTO MPABO apeHIaTOpa Ha KCIOJIh30BaHUC
3eMENFHOTO YYacTKa HEPa3phIBHO CBSI3aHO C YCIOBUSMH apeH[bl, B KOTOpHIE, KaK IMPaBHIIO,
BKJTFOYCHA KaJacTpoBas CTOMMOCTh. TakuM 0Opa3oM, 3aBBHINICHWE KaJIaCTPOBOW CTOMMOCTH
MIPSIMO 3aTparuBaeT (PUHAHCOBBIE 00s3aTEIHCTBA APSHIATOPA.

[pyras cepbe3Has mpobieMa, 4acTo MPUBOJIAIIAS K IPOUTPHIILY JIea, — 3TO OTCYTCTBHUE
B MaTepuayiax Jelia MOJOKUTEIBHOTO 3aKIIOYEeHUsS dKCIepTa Ha oTyeT 00 oreHke. CoriacHo
ctatbsiM 24.18 u 24.19 @3 «OO0 oneHO4YHOH AesITeTbHOCTH B P®D», K MCKOBOMY 3asiBICHHUIO
00s3aTeTbHO  HEOOXOAMMO TIPWIIOKUTH HE TMPOCTO OTYEeT OO0 OIEHKE, BBITOJIHEHHBIN
HE3aBUCUMBIM OLEHIIUKOM, a TaKXXE IMOJOXKHUTEIbHOE SKCIIEPTHOE 3aKIIOYCHHE, BbITAHHOE
OKCIEPTOM WU JKCIEPTAMH, SIBISIONIMMHUCS WICHAMH CAMOPETYJIUPYEMON OpraHu3aiud, B
KOTOPOW COCTOMT OIEHIIMK, TPOBOAUBIINMA OICHKY. OJTO TpeboBaHHE OOYCIOBICHO
HEOOXOTMMOCTBIO HE3aBUCHMOM MPOBEPKH METOIOIOTUN M PE3yIhTATOB OLIEHKHU, UCKITFOUCHUS
BO3MOXHBIX OIIMOOK W MaHumyisiimid. [IpocTo mpenocraBieHue oryera 00 OlEeHKE 0e3 TaKoro
3aKITIOYCHUS JICNIAeT MCKOBOE 3asBJICHUE HETONHBIM W HECOOTBETCTBYIONIMM TPEOOBAHUSIM
3aKOHA, YTO HEMHUHYEMO NPUBOIUT K €ro OTkIoHeHuto. Cya He MOXET CaMOCTOSITETIbHO
OLIEHUTh OOOCHOBAaHHOCTh IMPEJCTABJICHHOTO OTYETa, €My HEOOXOIUMO 3aKIFOYCHUE
KBaJTM(UIUPOBAHHOTO HE3aBUCHUMOIO J3KCIEpTa, MOATBEPKAAOLIETO €ro JOCTOBEPHOCTh U
COOTBETCTBHE METOIUICCKUM TPEOOBAHUSIM.

Taxum 00pa3oM, yCHelHOe ocriapuBaHie KaJacTPOBOM CTOMMOCTH 3€MEJIbHOTO Yy4acTKa
TpeOyeT TIIATENLHONW ITOATOTOBKH, CTPOTOrO COOJIOMEHUS BCEX MPOIECCYATBHBIX HOPM H
JOKYMEHTAIILHOTO TOATBEPKIACHUS BCEX MPEIBSIBISEMBIX JOIOBOPOB U PE3yIbTATOB OICHKH.
HeoOxomumo He TONBKO TPOBECTH MPOQECCHOHATIbHYI0 OLEHKY, HO U TIOJYy4UTh
TMIOJIOKUTENBHOE 3aKITFOUYEHHE K ATOMY OTYETY OT HE3aBHCHUMOTI0 IKCIIEPTa, a TAKKe HEOOXOUMO
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MIPOMTH BeCh 1OCYAEOHBIN ATall, IPeAbIBUB OOOCHOBAaHHbIE JOKA3aTEILCTBA HEPABOMEPHOCTH
OIpe/ieNIeHNs KaJJaCTPOBOM CTOMMOCTU. ITrHOpHUpOBaHUE ATHX ACTIEKTOB 3HAUUTEIIBHO CHUKAET
IIIaHCHI Ha yCIIEX B Cy/JIE, IPeBpallasi MpoLecC B JIUTENbHYIO U JOPOTOCTOSIIIYIO MpoLeaypy 0e3
rapaHTUPOBAHHOT'O PE3yJbTaTa.
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AHHOTAIIUSA

AKTyanbHOCTh TEMBI CTAaHOBHTCS BCEe Ooiee 3HAUYMMOHM, Tak Kak oOecreuuBaet
3¢ (deKTHBHOE W MUPHOE pa3pellieHre mpooieM MEeXIy WieHaMu ceMbU. B coBpeMeHHOM Mupe,
IJle YPOBEHb CEMEHHBIX KOH(IMKTOB HEM30€KHO pacTeT, MEIUAIMsS WUTpacT BAXXHYIO pOIb B
MOJIICPYKAaHUH CEMEHHOTO OJIArOIOIydrsi ¥ CIOCOOCTBYET CO3/IaHUI0 TAPMOHUYHBIX OTHOIICHUH
MEXy 4YJeHaMHU CeMbU. B cTatbe paccMaTpHUBarOTCS OCHOBHBIE NMPEUMYIIECTBA MEIUALUN B
CEMEHHBIX KOH(IIMKTAaX, TaKHe KaK COXPAHEHHE OTHOIICHUN MEXITY CTOPOHAMH, BO3ZMOXKHOCTh
CaMOCTOSITEIBHO ~ MPUHUMATh  pElIeHHe, DJKOHOMHUS BpEeMEHH U JEHer. A  Takke
paccMaTpuBarOTCSl BBI3OBBI Ha IYTH MEIWAIMU, TaKUE KAaK OTCYTCTBUE JIOBEPHUS MEXKIY
CTOPOHAaMH M JJOCTATOYHBIX 3HAHUH O MPOIEAYPE MEIUALINHU, HECTIOCOOHOCTh JIOTOBOPUTHCS HITH
HEpa3pelMble pa3HOTIachsi. ABTOpP aHAJIM3UPYET CYIIECTBYIOIIYIO TPaBOBYIO 0a3y s
pasperieHusi CeMEHHBIX KOH(IUKTOB IMOCPEICTBOM MPOLIEAYPHl MeIuanuu. B craThe nemaercs
BBIBOJI O TOM, YTO MEAMAIUS B CEMEHHBIX KOH(IMKTaX MUMEET MHOXKECTBO MPEUMYIIECTB, HO
TaK)KE CTAJIKUBAETCS C HEKOTOPHIMU BbI30BaMH. BakHO NMOMHHUTH, YTO YCIEIIHOE pa3pelieHre
KOH(IMKTa TpeOyeT B3aMMOIOHMMAHUS, TEPIUMOCTA U TOTOBHOCTH K JMAJIOTy CO CTOPOHBI
BCEX YYACTHHKOB.

KiroueBble cJjioBa: ceMmeiiHOe mMpaBo, MeaWanys, KOH(IUKT, CEMEHHBIC CIIOpHI,
3aKOHOJIATENIbHBIE TPEANOCHUIKK, TMPEUMYIIECTBA MEIUallMh, BO3MOXKHOCTH MEIUAIINY,
MIPaBOBOE MPOCBEIIECHUE, MPUMHUPEHHE, MEPHI CEMEIHO-TIPaBOBOM OTBETCTBEHHOCTH.

Abstract

The relevance of the topic is becoming increasingly important, as it ensures effective and
peaceful resolution of problems between family members. In the modern world, where the level
of family conflicts is inevitably increasing, mediation plays an important role in maintaining
family well-being and contributes to the creation of harmonious relations between family
members. The article discusses the main advantages of mediation in family conflicts, such as
maintaining relations between the parties, the ability to make decisions independently, and
saving time and money. It also addresses challenges to mediation, such as lack of trust between
the parties and sufficient knowledge of the mediation procedure, inability to reach an agreement,
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or unresolved disagreements.The author analyzes the existing legal framework for resolving
family conflicts through mediation procedures.The article concludes that mediation in family
conflicts has many advantages, but also faces some challenges. It is important to remember that
successful conflict resolution requires mutual understanding, tolerance and willingness for
dialogue on the part of all participants.

Keywords: family law, mediation, conflict, family disputes, legislative prerequisites,
advantages of mediation, mediation opportunities, legal education, reconciliation, measures of
family legal responsibility.

Menuaiust B ceMEHHBIX KOH(IUKTAX UTPaeT BaXKHYIO POJIb B Pa3pelICHUH CIOPOB U
YIy4ILIEHUU OTHOIIEHUH MeXIy wieHaMu ceMbu. OHa saBistercs 3(h(heKTUBHBIM HHCTPYMEHTOM
JUIl  JOCTIDKEHMsT B3aUMOIIOHMMAHHS M TIOMCKa KOMIIpOMHCCAa IpU  BO3HHUKHOBEHUU
KOH(JIMKTHBIX CUTYaIHH.

CemeiiHble cHOpbl NPHU3HAIOTCS OAHMMH M3 CaMbIX OJIarOJaTHBIX JJIsl MPOBEACHUS
MEJIMAlMOHHbIX TPOLEYpP, MOCKOJIBKY HMMEHHO B 3TOM Cllydae BEpPOSTHOCTh 3aKIFOUCHMS
MEIMATHBHOI'O COIJIAIICHUS CYMTACTCS MAKCUMAJILHO BBICOKOM [6 ¢.91-92; 3 ¢. 218-230; 4 c. 40-
69; 9 c. 230-239].

Kak ormeuaer A.A. EnuceeBa, Meauanys 0co00 akTyajbHa MPH pa3pelieHUd UMEHHO
CEMEHHBIX CIIOPOB, "KOTOPBIE YAacTO OKAa3bIBAIOTCA OUYEHb CJIOXHBIMM U 3allyTaHHBIMH, a
YPOBEHB HANPSHKEHHOCTH KOH(IIMKTa ObIBaeT BechMa BhICOK" [5 c. 28].

Crnenyer corinacuTbCs C MHEHHEM aBTOPOB [8], KOTOpBIE CUMTAIOT, YTO «CTPYKTypa
CEeMEHHBIX CIOPOB HE OJHOPOJHA U B pAA€ W3 HUX MeAMalMs HEBO3MOXKHa BooOmie. B
YaCTHOCTH, CJELYyeT MPHU3HATh HENOMYCTHUMBIM IPUMEHEHHE MEIUallMi B CIOpax O JMIICHHUU
POIUTENBCKUX TpaB, 00 OTpaHUYEHUHM B POJUTEIBCKHX IpaBaX, 00 OTMEHE YCHIHOBIICHHUS.
JlaHHbIE CTIOpBI CIyKaT OOIIEH LEeTH - 3alUTe HapyIIEHHbIX MpaB peOeHKa, U B OOJBIIMHCTBE
CllyyaeB OHHU SIBISIIOTCA Mepoll oTBeTcTBeHHOCTH. [locpencTBoM pemieHus cyzna K
MpaBOHAPYIIUTENIO (Y>K€ COBEPIIMBIIEMY CEMEHHO-TIPAaBOBON MPOCTYIOK) MPUMEHSIOTCS MEpBI
CeMEeNHHO-TIPaBOBOI OTBETCTBEHHOCTH.

B coBpemenHoM o0miecTBe Menuanus BBICTYHAaeT Kak d3((EKTUBHBIA MeXaHH3M
pasperieHusl CropoB, MO3BOJSIONIMKA CTOPOHAM HAaXOAWTH B3aWMOIIpUEMJIEMBbIE pelleHHs 0e3
ydactus cyoB. OCOOCHHO aKTyalbHOM MEAMAIMsl CTAHOBUTCS B OOJIACTH CEMEHHBIX CIOpPOB,
rJle SMOLMOHANIbHAsl COCTABISIONIAs M JIMYHbIE OTHOIICHUS UTPAIOT MEPBOCTENEHHYIO POJIb.
3aKoHOAATENbHBIE MPEANOCHUIKM NMPUMEHEHUs] MEAWaluu MO0 ceMelHbIM crnopaM B Poccum
HACUMUTBIBAIOT MHOXKECTBO (PaKTOPOB, CIIOCOOCTBYIOIIMX Pa3BUTHIO 3TOI0 MHCTUTYTA.

®opMupoBaHHEe NPAaBOBOM 0a3bl Ul MEAMALMK Hadayloch ¢ npuHsiTHeM denepanbHOro
3akoHa oT 27.07.2010 Ne 193-®3 "O6 anpTepHATHBHON MPOIEIYypE YPETYIUPOBAHUS CIIOPOB C
ydacTUEM THocpeqHHuKa (mpouenype Meauauuu)' [2]. OTOT 3aKOH MOJOXKWJI HAdajio
CHCTEMaTH3alM1 MEIUALMK KaK JISTUTUMHOI'O CIIOCc00a pa3pelleHns TPaXKIaHCKUX U CeMENHBIX
criopoB. OH OIpeaessieT OCHOBHBIE PUHIIMIIBL, IPOLEAYPHI M YCIOBHUS, IPH KOTOPBIX MEAHALIUS
MOXeT OBbITh UCTIOJIB30BaHA.

B »TOM KOHTEKCTE Ba’KHO OTMETUTh, YTO MEAMALMS [0 CEMEWHBIM CIIOpaM MMEET CBOU
OCOOEHHOCTH, KOTOpbIE MPONMCaHbl KaK B OOIIEM 3aKOHOJATENbCTBE O MEIHALMH, TaK U B
CHELMAM3UPOBAaHHBIX HOpMaxX, KacarolluxXcsi CeMEWHOro 3akoHonaTtenbcTBa. CemeiiHoe
3aKOHOJATENICTBO 33J0JIT0 10 MOSIBJICHUS IMPOLEAYpPhl MEAUALMKA HMMEJO HPEANOCBUIKH O
HeoOxomuMocTH JanHOW mpouenypsl. Tak B 4.2, c1.22 CK P® cka3zano: "mpu paccMOTpeHHH
Jie7la O pacTOP’KEHWU Opaka IMpu OTCYTCTBUM COIJIACHSl OJJHOTO M3 CYIPYTrOB Ha PacTOpIKEHHE
Opaka cCyx BHpaBe NPHHATH MEpbl K TNPHUMUPEHHUIO CYNPYrOoB M BIpaBe OTIOXKHUTDH
pa30upaTenbCTBO Je1a, Ha3HAUMB CYIpYyraM CpPOK JUls MPUMHUPEHHs B MPEAeiax TPEX MECSILEB.
Pactopenne Opaka NpPOM3BOIAUTCS, €CIM MEpbl 0 NPUMHPEHUIO CYIPYrOoB OKa3alNCh
0e3pe3yNbTaTHBIMU M CyNpyrd (OAMH M3 HHUX) HAcTauMBalOT Ha pacTopxkeHun Opaka'. C
BBEJICHUEM IIPOLIETyphl MEAUALIUU B CYyJEOHYIO CUCTEMY JaHHas HopMa (PaKTUUECKHU IMOJTyyaeT
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paboTaronii MHCTPYMEHT, TaK KakK 3aKOHOAATENILHO CYyJ KPOME YCTAHOBIICHHSI CpOKa ISt
NPUMHPEHUST OOJIBIIIE HE MIMEET HHOT'O MEXaHU3Ma peali3alliy JAHHOH HOPMBIL.

Wnest MUpHOTO yperyaupoBaHusi CEMEUHBIX KOH(IMKTOB COACPXKUTCSI U B UHBIX CTAThSIX
CKPOD[1]:

1. Yacts 3 c1. 1 CK PO yka3piBaeT, 4To "perympoBaHie CEMEHHBIX OTHOIICHUN
OCYILIECTBISIETCSI B~ COOTBETCTBUM  C  IPUHIMIAMH...  Pa3peLLCHUs
BHYTPHCEMENHBIX BOIPOCOB IO B3aMMHOMY corjiacuio". Coriacurech, Majio
HaleTcst oTpaciieil mpasa, Tae MoJoOHas uies BO3BEJCHA B PAHT MpPUHIMIA
npasa.

2. Yacts 2 cr. 31 CK PO 3akpersier, yTo "BONPOCHI MAaTEPUHCTBA, OTIIOBCTBA,
BOCIIUTAaHUs, 00pa30BaHus IeTeH U APYyrue BOMPOCHI KU3HU CEMbH PEIIAOTCS
CyIpyramy COBMECTHO MCXO/s U3 IIPUHIIUIIA PaBEHCTBA CYNPYroB".

3. Yactp 2 c1. 65 CK P® rnacut: "Bce BOmpoCkl, Kacarolyecss BOCIUTAHUS U
o0pa3oBaHMsl JETEH, PElIaloTCsl POTUTENISIMH 10 MX B3aUMHOMY COTJIACHIO
WCXO/IS1 U3 UHTEPECOB JETEN U C YUETOM MHEHUS JeTen".

Takum 00pa3oM cjeIyeT COIJacuTCsl ¢ BBIBOJAOM O TOM, YTO «II0 CYTH, MHpHOE
yperyaupoBaHUE CEMEMHBIX KOH(IIMKTOB SIBIISETCSI OCHOBHOM Hieeil, 3aJI0)KeHHON B cCeMEHOM
3aKOHOJATEIIBCTBEN| 8].

3aKOHOAATENbCTBO AKLIEHTUPYET BHUMAaHHE Ha BaKHOCTH 3alllUTHI MpPaB M UHTEPECOB
CTOPOH, OCOOEHHO B ceMeiiHbIX cropax. CeMelHbIe OTHOIICHHMS 3a4acTyi0 CBS3aHBI C
[JIyOOKMMHU 3MOIIMOHAJIBHBIMU TEPEKUBAHUSAMH, U YYacTHE TPETbed CTOPOHBI, TakoM Kak
MEUATOP, MOXKET IIOMOYb B YCTPAHEHUH B3aUMHBIX IIPETEH3UN U HETOTIOHUMAaHMSL.

Kpome Toro, ycioBus, mpu KOTOpbIX MeIualys MOKET ObITh HHULIMMPOBAHA, 3aIlUIIAI0T
mpaBa CTOpoH. Hamprmep, opransl ONeKky ¥ MONEYUTEIbCTBA MOTYT PEKOMEH/I0BaTh METUALIUIO
KaK CIOCO0 pa3pelleHus] CIIOPOB O MECTE >KUTEIbCTBA M BOCHHUTAHUU JETed. DTa MpakTHKa
MOJUYEPKUBAET MHTEPEC TIOCyJapCcTBa B COXPAaHEHUH HOPMAJbHBIX OTHOLICHUH MEXAY
POIUTENSAMH, YTO, B CBOIO OYEpE/lb, CO3/1aET 3/I0pOBYIO aTMOc(hepy JIsl BOCIIMTAHUS I€TEH.

Mennanys uMeeT MHOXKECTBO IIPEUMYLIECTB JUIl YYaCTHUKOB CEMEHHBIX CIOpoB. Bo-
MIepBBIX, ITO Oosiee OBICTPOE W MEHEe 3aTpPaTHOE pa3penieHrue KOH(MIMKTOB TI0 CPABHEHHUIO C
cyaeOHbIMH  pa3OuparesnbCcTBaMU.  BoO-BTOpBIX,  MeAuanusi  IO3BOJSIET  COXPAHUTh
KOH(UICHIIMAIBHOCTD U M30€KaTh MyOIMYHOCTH, YTO OCOOCHHO BAaYKHO B CEMEHHBIX JeNax, T/e
BOIPOCHI JINYHOM >KU3HU MOTYT OBITh 3aTPOHYTHI. B-TpeThHX, CTOPOHBI UMEIOT BO3MO>KHOCTH
BBICKa3aTh CBOM TOYKM 3PEHMS, BBIPA3UTh CBOU YYBCTBA U MOTPEOHOCTH, YTO CIIOCOOCTBYET
Oonee TIIyOOKOMY TOHMMAaHMIO CUTyauuH. brarogaps 3ToMy, yYacTHHKM MOTYT HaWTH
KOMIIDOMHCCHOE pELICHHE, KOTOpoe OyIeT YIOBIETBOPUTENBHO [UIsI BCEX CTOPOH, 4YTO
cnocoOcTByeT 6onee 3((HEeKTUBHOMY BBIITOTHEHUIO TOCTUTHYTHIX COTTIAIICHHH.

Eme ogHMM BaKHBIM MPEHMYILECTBOM MEAWAIMU B CEMEHHBIX KOH(IMKTAX SIBISETCS
COXpaHEHHE OTHOLICHUHA MEXAY Y4YacTHHKaMHu cropa. B ortnmume ot cymebHOro mporecca,
KOTOpPBIM 3a4acTyl0 pas3pyllaeT [OBEpUE U YBAKEHUE MEXIy CTOPOHAMH, MEIUALUS
CIOCOOCTBYET COXPAaHEHUIO CEMEMHBIX CBA3EH U MOCTPOEHUIO 3710POBBIX OTHOIIEHUH. Y CTOpOH
€CThb BBIOOP: pa3peluTh CyAeOHbIH CIIOP U OCTAThCS B KOH(IMKTE, WK Pa3peliuTh KOHPIUKT U
TEM CaMbIM MPEKPATUTH CIIOP.

OpHako, HECMOTPS HA BCE NMPEUMYILECTBA, MEIUAIMSA B CEMEHHBIX KOH(DIMKTaX MOXKET
CTOJIKHYTBHCS € BbI30BaMH. OIMH U3 TJIaBHBIX BBI30BOB 3aKJIIOYAECTCS B TOM, YTO BCE YYACTHUKU
JIOJDKHBI OBITH TOTOBBI K IMAJIOTY ¥ aKTUBHOMY Y4YacTHIO B Ipoliecce Meauanuu. Eciu XoTst Obl
OJTHa CTOpOHA HE 3aMHTEPECOBAHA B HAXOXKICHUU PEIECHHs MPOOJIEMBbI, TO MEIHAIUS MOXKET
oKazaTbcsl HeR(PPEKTUBHOI.

Taxoke BBI30OBOM JUISi MEIUALMH B CEMEHWHBIX KOH(IMKTAX SBISIETCS HEOOXOIMMOCTH
o0ecreynTs HEWTPaIbHOCTh W HE3aBHCHMOCTh Meauatropa. JTo TpeOyeT OT cCreluaiucTa
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BBICOKOW NPO(eCcCHOHAIbHONW KOMITETEHLIMH, AIMIIATUH U YMEHHS O0ECIIeYUTh PaBHBIE YCIOBUS
JUISl BCEX YUYACTHUKOB IpolIiecca.

HecMmotpsi Ha Hanmmuue 3aKOHOAATENTBHBIX MPEINOCHUIOK, NMPUMEHEHHE MEIUaIliu B
CeMeNHbIX cniopax B Poccum enie HaxoAWTCA Ha paHHEM 3Talle cBoero pa3BuThs. CylECTBYIOT
Mperpajbl, CBS3aHHBIE C HEIOCTATOYHOW HH(MOPMHPOBAHHOCTHIO TPAXKAAH O BO3MOMKHOCTSIX
MEIMAIliK, a TAKXKE OTCYTCTBHEM JJOCTATOYHOTO YKCIIa KBATH(DUIIMPOBAHHBIX METUATOPOB.

Opnako, B mocienHee BpeMsi HaOMIONAeTCsl TEHACHIMS K AaKTHUBHOMY DPa3BHUTHIO
MHCTUTYTa Menuanuu. [IporcxXoauT MOBBINIEHHE MHTEPECA CO CTOPOHBI FOPUCTOB M OPraHOB
BJIACTH K JAHHOW TMpaKTUKE, BHEIPSIIOTCS 0O0pa3oBaTeNbHBIC MPOTPaMMbI IJI TOJTOTOBKH
MEIUATOPOB, YTO CO3MAET 3aJ0T Ui YCIEIIHOTO MPUMEHEHHs MEIUAIK B cepax ceMeHbIX
CIIOpOB.

B otnenpHbIX cyOBekTax Poccuiickoit denepariuu ¢ pa3nnyHONd MHTEHCUBHOCTBIO U TIO
pasHBIM HaIpaBJICHUSM HayaTa padoTa MO Pa3BUTHIO CEMEHHON Meaualuu M MOAICpPKaHUI0
CEMbH C TIOMOIIIBIO MPO(PECCUOHATIEHOTO MEUATOPA.

Cornmamycs ¢ MHeHneM MwunHkuHa H.M. «3Ty mnpakTUKy HYXHO TMPOJOJIKUTS,
BBICTpaMBasi KOHCTPYKTHBHBIN TUAJIOr U OOMEH OIBITOM MEX1y PerHOHaMH CTpaHsbl [7]. MoxHO
MIPEIOIOKUTh, YTO IPOUCXOTUTH 3TO JOJDKHO TIO MPETyCMOTPEHHOM 3aKOHOM YETKON MOIEIN
CeMeWHON Meaualnu, Kak 3TO JIeNaeTcs 3a pyoeskomy».

B 3akmouyeHue, MOXKHO CKa3aTh, YTO MEAHAIMS B CEMEHHBIX KOH(QIIMKTaX HMEET
MHO>KECTBO IMPEUMYIIECTB, HO TAKXKE CTAIKMUBAETCS C HEKOTOPBIMU BbI30BaMH. BaykKHO MOMHHT,
YTO YCTICUIHOE pa3pelieHne KOHQIUKTa TpeOyeT B3auMOIIOHUMAHHS, TEPIIUMMOCTH ¥ TOTOBHOCTH
K JAAJOry CO CTOPOHBI BCEX YYaCTHHMKOB. 3aKOHOAATEIbHBIC IPEANOCBUIKM MPUMEHEHHS
MEIMallud MO CEeMEWHBIM cropaM B PoccuM akTMBHO pa3BUBAIOTCS U UMEIOT MHOYECTBO
npeuMyliects. HecMOTpsl Ha OIpesieNieHHbIE CI0XKHOCTU M HEAOCTAaTKH, MEAUALIMs MIpeIaract
3G GEKTUBHOE pEIICHHE BOMPOCOB, CBSI3aHHBIX C CEMEHHBIMU KOH(MIMKTaMHU, COXpPAaHss
SMOLIMOHAIIBHBIE CBSI3HU U HIHTEPECHI CTOPOH.

Jns MONMTHOLIGHHOM pealiv3aliii TOTEHIMalla MEIUalud HEOOXOIUMO MPOJO0IKATh
paboTy HaJ 3aKOHOJATENILHON 0a30i M MOBBILIATH YPOBEHb HH(OPMHUPOBAHHOCTH HACENICHUS O
BO3MOXHOCTSIX M TIPEUMYIIIECTBAX IAHHOTO CIIOC00a pa3pelieH s CIIOPOB.
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AHHOTAIINA

Nurerpamus uckyccrseHHoro uHresuiekta (M) B cyneOHyro 3amuTy 3eMeNbHBIX MIPaB B
Poccun — 310 pazBuBaromasics 00J1acTh, KOTOpast 00emaeT MOBBICUTE 3()(HEKTUBHOCTh, TOUHOCTh
U JOCTYIIHOCTh FOPUINYECKUX MPOLECCOB. B MaHHOM cTaThe paccMaTpuBaIOTCS CYLIECTBYIOILNE
CrocoObl PUMEHEHHUS! MCKYCCTBEHHOTO WHTEIUIEKTa B CyJAEOHOM 3aIluTe 3eMENbHBIX IpaB,
po0OJIeMbl, BO3HUKAIOIINE TP €r0 BHEJIPEHHH, U BO3MOXKHbIE OyAyllMe N3MEHEHHs, KOTOpbIe
MOTYT M3MEHMTH JIAaHTA(T 3alIUThl 3eMeNbHBIX NpaB B Poccun. AHanmm3upys KOHKpETHbIE
IIPUMEPBl U CYIIECTBYIOIIYIO JIMTEPATypy, [aHHas CTaThsl CTAaBUT CBOEH ILEJBIO J1aTh
BCECTOPOHHUI 0030p Toro, kak MM MoxeT crnocoOCTBOBAaTh Pa3BUTHIO CYIEOHOW CHCTEMBI,
YUUTBIBAs IPH TOM ITUUECKUE U MIPABOBBIE ACIIEKTHI.

KinoueBble cJj10Ba: MCKYCCTBEHHBIM UHTEIUIEKT, U, nipenqukaTuBHas, MMYILIECTBEHHOE
IpaBo, CyJe0Hast 3alKTa 3eMeNIbHBIX MPaB, 3eMellbHasi COOCTBEHHOCTb.

Abstract

The integration of artificial intelligence (Al) into the judicial defense of land rights in
Russia is an emerging field that promises to improve the efficiency, accuracy and accessibility of
legal processes. This article examines the existing applications of artificial intelligence in the
judicial defense of land rights, the challenges encountered in its implementation, and possible
future developments that may change the landscape of land rights defense in Russia. By
analyzing case studies and existing literature, this article aims to provide a comprehensive
overview of how Al can contribute to the development of the judicial system, while taking into
account ethical and legal aspects.

Keywords: artificial intelligence, Al, predicative, property law, judicial protection of
land rights, land ownership.

1. BBenenue
3eMelbHbIE TIpaBa — BXKHEHIINI aclieKT UMYILIECTBEHHOTO IIPpaBa, BIUSIOMINN
Ha HKOHOMHYECKOE pPa3BUTHE, COLMAIBHYIO CTAOWIBHOCTH M CpEACTBA K
CYILIECTBOBAHHUIO OTAENBbHBIX TpaxkaaH. B Poccum ciioxHblid  XapakTep
3eMENbHOM COOCTBEHHOCTH B COYETAaHMHM C HMCTOPUYECKUM HacleIueM
3eMeNbHBIX peopM MPHUBET K MHOIOUHCIIEHHBIM CIIOpPaM O MpaBax Ha 3eMIIIO.
CynebHasi cucTeMa CTaJKUBAeTCsl CO 3HAYUTEIbHBIMU TPYAHOCTSIMU B
3¢ GEKTUBHOM U CHPaBeJIMBOM Pa3pelleHUH 3THX CHOpOB. MCKycCTBEHHBIH
UHTEJUIEKT TpeAjJaracT WHHOBAallMOHHBIE PELIEHHUS Uil  [OBBILICHUSA
3(hdeKTHBHOCTH CyAeOHOM 3alIMTHI MPaB HAa 3€MJIIO 33 CUET ONTHMH3AINH
MPOLIECCOB, YAYUIICHUs aHAN3a JAHHBIX U 00JIErYeHHs JOCTYIa K IPaBOBBIM
pecypcam.
2.  CoBpeMeHHbIE CIIOCOObI MPHMEHEHUSI UCKYCCTBEHHOI0 MHTEJVIEKTa 11
3aLUUTHI 3eMeJIbLHBIX NIPaB
2.1 AHaau3 JaHHBIX M BeaeHue aea. Texuomormu MM, B yacTHOCTH
QITOPUTMBl MALIMHHOIO OOY4YEHHUs, MOTYT aHAJIM3UPOBATH OOLIMPHBIE
MacCHBbl JIaHHBIX, CBS3aHHBIX C 3€MJIEBJAJICHUEM, HCTOPUYECKUMU
NPETEH3UsAMHU U NpaBOBbIMM mpeneneHramu. Hampumep, cucrtemsr MU
MOryT o0OpabarsiBaTh WH(POpMAIMIO W3 3EMENbHBIX KaJacTpoB,
CyleOHBIX pELIeHUH M IOPUAMYECKUX JOKYMEHTOB JUIS BBISBICHUS
3aKOHOMEPHOCTEN M TEHICHLMM, KOTOpPbIE MOIYT Jiedb B OCHOBY
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2.2

2.3

2.4

cyneOHbIX pemieHuid. Takas BO3MOKHOCTh HE TOJIBKO YCKOPSIET BEJCHUE
JIeI1, HO Y MOBBIIIAET TOYHOCTh CY/ICOHBIX PEIICHUIA.

HpenuxaTtuBHas anagauTuka. [IpenukatvBHas aHaIWTHKA — 3TO
MomHoe mnpumeHeHne WU, KkoTopoe TmMO3BONSET MPOTHO3UPOBATH
pe3yibTaThl PACCMOTPEHUs] Jed O MpaBaX Ha 3eMJII0 Ha OCHOBE
UCTOPUYECKUX JAHHBIX. AHAIM3UPYS TPENbIIyIIUe pelieHus |
xapakTtepuctuku aen, MM moxer narh mpencTaBieHHE O BEPOSTHBIX
CyIeOHBIX PpEIICHUSX, MOMOTasi IOPHCTAM-TIPAKTUKAM pa3padaThiBaTh
Oonee s dexTrBHBIE CTpaTeTUHu. Takas BO3MO>XHOCTh
MPOTHO3UPOBAHUSI MOXET OBITh OCOOEHHO IIOJie3HA B 3E€MENbHBIX
CIOpax C BBICOKMUMHU CTaBKaMH, IJI€ CTaBKU JJIsl OTAENBHBIX JIUI U
COOOLIECTB OYEHB BEJIMKU.

ABTOMATHU3MPOBAHHbII aHaju3 JAOKYMEHTOB. [IpoBepka
IOPUANYECKUX JTOKYMEHTOB YacTO SIBISICTCA TPYJOEMKHM IPOLIECCOM,
KOTOpPBIM MOKET 3aTsHyTh cyaeOHoe pazduparensctBo. MM Moxer
ABTOMATH3HMPOBATh JTYy 3a7ady, OBICTPO CKAHUPYS W aHAIU3UPYS
KOHTPAKTBI, JOKYMEHTHl Ha 3€MIII0 M JPYTrHe€ Ba)KHbIE JOKYMEHTBL
Texnomorun o00paboTku ectecTBeHHOTO si3bika (NLP) mo3BossiroT
CHUCTEMaM UCKYCCTBEHHOTO MHTEIUIEKTa IOHUMATh U MHTEPIPETHPOBAThH
IOPUIUYECKUN  SI3BIK, YTO IIO3BOJSICT HE  YIYCTHTh  BaXKHYIO
uHpopmarmro. Takas aBTOMAaTHU3alUsl MOXKET 3HAUYUTENFHO COKPATUTh
BpeMsl, HEOOXOAMMOE Uil TPOBEICHUS KOMIUIEKCHOM IOPUINYECKON
OKCHEPTU3bl, W TOBBICUTH OO0IIYI0 3(PPEeKTUBHOCTL CyHeOHOTO
npoiiecca.

Pacumpenne  ngocryma k  mpaBocyauoo. MM cnocoben
JIEMOKPaTU3UPOBATh JOCTYII K IOPHIMYECKHM pecypcam, OCOOCHHO st
JKUTENeH OTHANICHHBIX WM MallooOeCHeueHHbIX paiioHoB. OHIaiiH-
mwiatpopmbl, padortatone Ha ©Oaze MM, wmoryr mnpemoctaBisiTh
MPaBOBYIO WH(POPMAIIMIO, PEKOMEHAAMU U JaKe TNpeaBaAPUTEIbHYIO
OLICHKY JIENT O TpaBax Ha 3eMJI0. Takast JOCTYITHOCTh MOYKET MO3BOJIUTH
moasimM Oonee 3(pPEKTUBHO OPUEHTHUPOBATHCS B TPABOBOM CHCTEME,
CHIKasi  3aBHCHMOCTb  OT  JIOPOTOCTOSIIIETO  FOPUAMIECKOTO
MpeCTaBUTEIhCTBA.

3. IIpobsemsl, cBsizaHHbIe ¢ BHeaApeHnueM U B cyne0HbIe mpolecchl

3.1

3.2

KauecTBO 1aHHBIX U NPEAB3ATOCTh. D(PPEKTHBHOCTH UCTIONH30BAHUS
NN B cyneOHBIX mporieccax B 3HAYMTEIHLHOW CTETICHH 3aBUCUT OT
KayecTBa HUCIOJIb3YeMbIX JaHHbIX. HeTouHble Win npeAB3sThie JaHHbIC
MOTyT TPUBECTHM K HECHPABEUIMBBIM pE3yJbTaTaM, MOAPHIBas caMy
1enb cyaeOHoi 3amuTel. B Poccun, rie 3eMenbHble JOKYMEHTBI MOTYT
OBITh HEMOJHBIMHM WM NMPOTHBOPEYMBBIMU, 0OECHIEUeHHE HETOCTHOCTH
JMAHHBIX TIPEICTaBIsIET c000i cepbesHyro mpobieMy. bormee Toro,
MIPEAB3ATOCTD HACTOPUYECKHX JTAHHBIX MOKET yCyryouTh
CYIIECTBYIOIIEE HEPABEHCTBO NMPH BBIHECEHHU CYAECOHBIX pEIICHHUN IO
3eMeJIbHBIM MPaBaM.

HopmaruBHo-npaBoBas 6a3a u peryjaupoBanme. Muterpanus U B
cyneOHyIo0 cucTteMy TpeOyeT CO3[aHusl KOMIUIEKCHOW MpaBOBOil 0a3bl,
YUUTBIBAIOIIEH 3TUYECKUE MOCIEICTBUS U MOAOTUETHOCTh cucteM MU.
B Poccum mpaBoBoii manmmadrt, cBsazanHeli ¢ MW, eme Toiabko
dbopMHpyeTCs, W CYIIECTBYeT HEOOXOIMMOCTh B HOPMATHUBHBIX aKTaXx,
perynupyrommx wucnois3zoBanue MU B cymeOHbIX mpoleccax. ITo
BKJIIOYAET B CE0Sl YCTAaHOBICHHE CTAHAAPTOB KOH(MUICHIMAIBLHOCTU
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3.3

JIAHHBIX, MPO3PAYHOCTH AJTOPUTMOB M IIpaB JMI], HNOCTPAJABLIIMX OT
pELIEHHH, TPUHATHIX ¢ moMousro M.

OOmecTBeHHOE 0BepHe W NMPO3pavyHoOCcThb. JloBepue oOmmecTBa K
CyneOHOM cucreMe HMeeT NEepPBOCTEIEHHOE 3HAuYeHue Uil ee
aerutuMHOCTH. VcnonezoBanue MM B cyneOHBIX mpolieccax BBI3BIBACT
03a00YEHHOCTh 10 TOBOJAY IMPO3PAaYHOCTH W  MOAOTYETHOCTH.
3auHTepECOBAHHBIE CTOPOHBI JOJDKHBI OBITH MPOMH(OPMUPOBAHBI O
TOM, KakK HCIONB3YIOTcd WHCTpyMeHThl MU, yem 00OCHOBBIBaIOTCS
ABTOMATU3UPOBAHHBIE PEIICHUS, U KaKHE€ MeEpbl MPEAOCTOPOKHOCTU
CYIIECTBYIOT ~ JUIi  NpEeNOTBpallleHus  3noynorpetsenuid.  Jlns
YKpeIUIeHUs] OOIIECTBEHHOTO JOBEpUsl MOTPeOyeTcsl MOCTOSHHBIN
JUAJTIOT MEXY FOPUCTaMH, TEXHOJIOTaMH M COOOIIECTBaMH, KOTOPBIM
OHH CIIyKaT.

4.  IlepcnekTHBBI HA Oyaylee

41

4.2

4.3

Pacimiupenue corpyanuyecrBa mexxknyy UM m cneumanucramm B
odnactu mpasa. bynymee MU B chepe 3aumrhl 3eMenbHBIX Tpas,
CKOopee BCero, OyAeT CBsI3aHO C COBMECTHBIM IOAXOJOM, KOrja
uHcTpyMeHThl UM OymyT momMorarh CenuaiucTaM B 00JIacTd TIpaBa, a
HE 3aMeHsTh UX. Takoe MapTHEPCTBO MOKET PACUIMPUTH BO3MOXKHOCTU
FOPUCTOB-TIPAKTUKOB, TMO3BOJIMB HUM COCPEIOTOUYMTHCS Ha CIIOKHBIX
IOPUIUUYECKUX PACCYKACHUSAX U 3alUTE WHTEPECOB KIMEHTOB, B TO
BpeMsi kak MM Oyner 3aHMMaThbCsl aHAJM30M JTAHHBIX U BBIOJHEHHUEM
PYTUHHBIX 3a/1a4.

Me:xayHapoaHble CTaHAAPTHI M Jy4ylnne mnpakTuku. [lo wmepe
pasButusi TexHosnoruii MW mexnmyHapogHOe COTPYAHHYECTBO Oynaer
UTPaTh BAXKHYIO POJIb B pa3padOTKe CTAaHAAPTOB U JTYUIINX MPAKTUK IS
UX HUCHOJIb30BaHMs B CyleOHBIX cucTeMax. Poccuu Mmosie3HO U3Y4HTh
ONBIT JPYruX CTpaH, ycrnemHo BHenpuBmmx WM B cBom mpaBoOBbIE
cucteMbl. COBMECTHBIE YCHUJIMS TOMOTYT pPa3paboTaTh PYKOBOISIIHE
NPUHIMIIBL, 00eCHeyuBalolIie CHpPaBeINBOCTb, MOJOTYETHOCTh U
po3pavHoCTh NpuMmeHeHust .

IMocTosinHOe coBeplieHCTBOBaHHEe HW amantamus. O6nacte WU
OBICTpO MeEHsIeTCs, W cyAeOHas cucTeMa JODKHA OBITh TOTOBA
a/IalITHPOBATHCSI K HOBBIM pa3paboTkam. HempepbIBHBIE MCCIEeT0BaHUS
W MHHOBaIMu B oOsactu TexHonoruit MU Oyayr umerh pemaroiee
3HAUYEHHWE I MOBBIMIEHUS UX 3(PPEKTUBHOCTH B 3alIUTE 3€MENbHBIX
npaB. FOpUCTBI, TEXHONOTH U TOJIUTUKUA JODKHBI pabdoOTaTh BMECTE,
YTOOBI BBISIBIISITH BO3HUKAIOUIUE TEHICHIIMM M WHTETPUPOBATH UX B
cyuiecTByomue cucreMbl. [locTosHHass MOAroTOBKa M O0y4YeHHe
IOPUCTOB-TIPAKTHKOB pabote ¢ nuctpymentamu MU taxxe Oyner umetsb
BaXHOE 3HA4YE€HUE JUII  MAaKCUMAaJbHOTO  MCIIONB30BAHUS  MX
MOTEHIIMAJIBHBIX IPEUMYILECTB.

5. 3akiouyeHue
BHenpenrie MCKYCCTBEHHOTO HHTEIUICKTA B CY/IEOHYIO 3aIIUTY MPaB Ha 3€MITIO
B Poccum mnpexacraBiser coOoil yHUKaIbHYIO BO3MOXXHOCTH TOBBICHTH
3¢ PEKTHBHOCTD, TOYHOCTh M JJOCTYITHOCTh FOPUANYIECKUX IMporieccoB. Perras
npoOJIeMbI KauecTBa JIaHHBIX, MPABOBOM 0a3bl M OOLIECTBEHHOI'O JIOBEPHH,
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UCKYCCTBEHHBI! MHTEJUIEKT MOXET 3HAYUTEJIbHO MOBBICUTH 3(P(PEKTUBHOCTH
3alMTHl  MPaB  COOCTBEHHOCTM M CIOCOOCTBOBAaTh CO3JaHUIO  Oojee
CIPaBEUIMBOM IpaBOBOM cUCTeMbl. [0 Mepe pa3BUTHS 3€MENIBHBIX IIPaB
COTPYAHMYECTBO MeXay TexHomorusasmu MW u ropucramu Oyner urparb
BaXHYIO POJIb B oOecrieueHnu 3(PPEeKTUBHOTO U CHPaBEUIMBOIO OTIPABICHUS
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JOKIaa O 3alIrTe IIpaB Ha 3EMITIO B Poccun
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AHHOTAIIUSA

B Hay4HOIl craTbe paccMaTpUBAIOTCS OCOOCHHOCTH KBaTH(UKAIMK yOWICTBA,
COBEpIIEHHOTO0 B cocTOsiHUM addekra. Ocoboe BHUMAHME B KOHTEKCTE IPABUIBHON
KB (UKALMH MPECTYIUICHNS M HA3HAYCHHUS CIIPABEJIMBOTO HAKa3aHUSI BAHOBHOMY YIEJISIETCS
pa3rpaHUYEHUIO BUA0B a(PEeKTUBHOTO COCTOSIHUSA, a TAKXKE BIMSHHIO IOBEIEHHS TIOTEPIIEBIIIEr0
Ha ero BO3HUKHOBEHHE.

KnioueBble cioBa: yOuiictBo, coctosiHue addekra, Quznonorndeckuii adpgexr,
MaToJIOTHIecKui ad(hekT, yMbICel, HaKa3aHHe.

Abstract

The scientific article examines the specifics of the qualification of a murder committed in
a state of passion. In the context of the correct qualification of a crime and the imposition of fair
punishment to the perpetrator, special attention is paid to the differentiation of the types of
affective state, as well as the influence of the victim's behavior on its occurrence.

Keywords: murder, state of passion, physiological affect, pathological affect, intent,
punishment.

Crates 107 YK P® mpemycMmarpuBaeT yrojIoBHOE Haka3zaHHE 3a YOWHCTBO CO
CMATYAIOIIMM OOCTOSITENILCTBOM — YOMIHCTBO, COBepIIeHHOE B coCTOsIHUM addekTa. Tak kak
3aKOHOJATENIb OIpEeAeisAeT [aHHBIH COCTaB KaK IPUBWIICTUPOBAHHBIM, €ro IpaBWIbHAs
KBIM(HUKALIUS UMEET OUCHb OOJIBILIOE 3HAYCHHUE ISl CIIPABEVIMBOCTH Ha3HAUCHUS HAKa3aHMUS.

HanbGonee BakHBIM 3J1€MEHTOM Ml KBAIM(QUKALMKM COCTaBa 3TOrO IMPECTYIUICHUS
ABJsgeTCd CYOBeKTHBHas cTopoHa. E€ cmemmduyHoCTs BbIpa’kaeTcsi B HaJIM4YMe OCOOOTo
coctostHus — addexta. OHAKO 1711 TPABUIBHON KBAIM(UKALUK OYE€Hb BAKHO pPa3rpaHU4MBaTh
MEX/1y COO0H MmaTonornyeckuii u gpusnonornyeckuii ahdexr.
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E.A. llykanoBa omnpenenser mnaTojoruueckuii ad@dekT Kak «B3pPBIB  SPOCTH,
COIIPOBOXKIAIOIIUICS arpeCCUBHBIMU Pa3pyLUIUTEIbHBIMA JCHCTBUAMM, JE30PUCHTUPOBKOU B
OKpPY)KECHHH, TTOMpavyeHrueM co3HaHus» [1]. DToT Buj addexra TumaeT 4eIoBeKa BO3MOKHOCTH
HE TOJIBKO KOHTPOJIMPOBAaTh CBOM [JEHCTBUS, HO M OcCo3HaBaTh MX. Jlronm, Haxopsuuecs B
COCTOSIHMM TaToJiorndeckoro addexra, coBepiias yOuicTBO, HE OTIAIOT ce0e OTYET B TOM, UTO
IPOUCXOJUT B PEAJBHOCTH, HE MOHUMAKOT IOCJIEICTBUA CBOMX AeHCcTBUHM. [laronmormueckuit
apdexT sBIeTCS KPATKOBPEMEHHBIM IICHXOJIOIMYECKHM PpAacCTPOMCTBOM, HCKIIIOUYAIOIINM
BMEHSIEMOCTh 4esioBeka. OTcrojia ceayeT, 4To JIMIO, COBEPIIMBIIEEe YOMHCTBO B COCTOSHUU
MaTOJIOrUUecKoro addexra, 0cBOOOKAAETCS OT YrOJIOBHON OTBETCTBEHHOCTH.

B.U. TkaueHko paccmatpuBaeT GpU3nOIOrHYecKuil apeKT KaK «He MPOCTO CHIBHOE, a
UCKJIIOYUTEIBHO CHIJIbHOE, OBICTPO BO3HHUKAlOIlee U OypHO IMpOTeKarollee KPaTKOBPEMEHHOE
SMOLMOHAJILHOE COCTOSIHME, CYLIECTBEHHO OIpaHWYMBAIOLIEE TEUCHHE HWHTEIUIEKTYaJbHBIX U
BOJIEBBIX IPOIIECCOB, HapyILIAalOIIee IEIOCTHOE BOCIPHUATHUE OKPY)KAIOLIETO U TPaBHILHOE
MOHUMaHUE CYOBEKTOM OOBEKTHMBHOTO 3HaueHWs Bemieii» [2]. ®dusmonormueckwii addext
YaCTUYHO JIMIIAET YeJIOBEeKa BO3MOXKHOCTU JOJDKHBIM 00pa3oM KOHTPOJIMPOBATH ceOsi, OHAKO
BO3MOXHOCTbh OCO3HaBaTh CBOM JECUCTBUSI cOXpaHseTcs. IMEHHO 103TOMY JIMIO, COBEPILIMBIIIEE
yOUICTBO B COCTOSHUM (hr3HoNOrHuecKoro addexTa Mmpru3HaeTcs BMEHSIEMbIM U MPUBJICKAETCS K
yrosioBHoi oTBeTcTBEHHOCTH. A.K. Cano)kHUKOBa COBEPILIEHHO BEPHO OTMEYAET: «B cocTossHuM
¢buznonornyeckoro addexra coxpaHseTcs BO3MOXHOCTh OCO3HaBaTh CBOUM MOCTYIKH,
BO3MOJKHOCTh PYKOBOJHUTH CBOMM TOBEJICHHEM, JIMIIb MATOJOTMYECKHH adeKT uIaer
YeJloBeKa ATUX BO3MOXKHOCTEH M CO3/7aeT MPEANOCHUIKM Ui MPU3HAHHUS €r0 HEBMEHSIEMBIM.
[MpusnaBast ¢usmonornuecknii addexT CcoCTOSHMAM, HE MCKIIOYAIONIMM BMEHSEMOCTH,
POCCHIACKOE YTOJIOBHOE MPABO OTHOCHUT €T0 K 00CTOSITENbCTBAM, CMSTYAIOIINM HakazaHue» [3].

Hucnozumust cr. 107 VK P® ompenensier apdekT Kak «COCTOSHHE BHE3AITHO
BO3HHKILIETO  CHJIBHOTO  JAYyIIEBHOTO BOJHEHUS (addexra), BBIBBAHHOTO  HACHIIHEM,
U3/IEBATEIIbCTBOM WJIM TSKKUM OCKOPOJIEHMEM CO CTOPOHBI MOTEPHEBLIEr0 JIMOO HHBIMU
MIPOTUBOMNPABHBIMU WJIM aMOpPalIbHBIMU ACUCTBUAMHU (Oe31eHCTBHEM) MOTEPIIEBIIEro, a paBHO
JUIMTEIILHOM TICHUXOTPAaBMUPYIOIIECH CHUTYyallle, BO3HHUKIIEWM B CBSI3U C CUCTEMATHYECKUM
MIPOTUBOIPABHBIM WJIM aMOpaJIbHBIM MOBEACHHEM NoTeprenuiero» [4]. Orcioga cieayer, 4ro
apPeKT, B COCTOSHUM KOTOPOrO OBLIO COBEPIICHO YOWICTBO, HEMOCPEICTBCHHO CBSI3aH C
OIPENETICHHBIMU  [TPOTUBONPABHBIMM, AMOPAJIBHBIMUA JICUCTBUSIMU  IOTEPHEBIIET0. IJTH
JIEACTBUS MOTEPIIEBILETO TOJKHBI HOCUTh 3HAYMTEIIbHBIN U SIBHBIM MPOBOKAIIMOHHBIN XapaKTep,
SBISIThCS  JOBOJMBHO CHJIBHBIMH  Pa3[pa)KUTENSIMH, OBITh TaK HAa3bIBAEMBIM IIOBOJOM
BO3HUKHOBEHHsI a((EKTUBHOIO COCTOSHUS BUHOBHOTO. TakuM 00pa3oM, BO3HHKHOBEHHE
YMBICIa Y BHHOBHOTO CBSI3aHO C €ro OCOObIM IICHXO3MOIIMOHAJIBHBIM COCTOSIHUEM I10](
BO3/IEHCTBHEM OIPEAEIICHHOrO MOBEJCHUS IOTEPIIEBILIETO.

Cy1ecTBYIOT pa3Hble TOUKU 3PEHUS YUEHBIX U TEOPETUKOB OTHOCUTEIBHO BU/A YMBbICIIA
BUHOBHOTO TIpU YOHWICTBE, cOoBepiIeHHOM B coctossHnu addexra. Hampumep, B.U. Tkauenko
CUHTAET, YTO «apPEeKTUPOBAHHBIN YMBICEN SBIISETCS PA3HOBUAHOCTHIO KOCBEHHOT'O, TOCKOJIBKY
BO3HHMKAaeT BHe3anmHO». [lo ero MHEHuIo, B COCTOSHUU addeKTa YeNoBeK JeHCTBYeT
HEOOJlyMaHHO, HE MMes BO3MOXKHOCTH B TIOJIHOM Mepe OTAaBaTh ce0e OT4eT B JICHCTBUSAX,
YeJIOBEK HUKAaK HE MOXKET PaCCUMTHIBATh MHTEHCUBHOCTb CBOMX JCHCTBHIA, & COOTBETCTBEHHO U
KOHTpoupoBaTh ceds [2]. IlpsMo mpOTHBOMONOXKHOW TOYKHU 3peHus mnpuaepkuBaercs T.I.
[laBrynuaze, KOTOPbI cunuTaer, 4Yro B a(HeKTUBHOM COCTOSIHUHM YEJIOBEKa IMPOCIICKUBAIOTCS
BCE HEOOXOAMMBIE 3JIEMEHTHI MPSIMOTO YMBICIA. DTO BO3MOXKHO, €CIIM SMOLMU HE OCIadWin
MOJTHOCTBIO KOHTPOJIb HaJl IEHCTBUSIMHM, @ BUHOBHBIM BCE e OCO3HAJ MX HAlpaBIEHHOCTb U
nocneactBusa. Jpyryro Touky 3penus BbickazbiBaeT C.D. Crapoctuna. OHa CUMTaeT, 4TO
yOMIICTBO B COCTOSTHUH apeKTa MOKET OBITh COBEPIICHO KaK C MPSAMBIM, TaK M C KOCBEHHBIM
yMBbICIIOM. J{aHHBIN B3] HAOMIOJa€TCSI M B IPAaBONPUMEHHUTEIBHOM MPaKTHKE [5].

OOBeKTHBHAS CTOPOHA MPECTYIUICHUs, peaycMoTpeHHoro cT. 107 YK P®, moxeTt ObITh
BBITIOJIHEHA TOJIBKO ITYTE€M aKTHBHBIX JIEHCTBHI BMHOBHOTO. DTO OOBACHSETCS Crelu(uKoi
nporekanus uznonoruyeckoro addexra, KOTOPHIA XapaKTepu3yeT MEPBOHAYAIBLHBIM PE3KHUM
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MOJABEMOM 3MOILIMOHAJILHOTO COCTOSIHUSI YE€JIOBEKa, JajJbHEHIIEeH yTpaTod CaMOKOHTPOJIA W
TOJBKO TOCIEAYIONIMM OCO3HaHMEeM TociencTBUid. Addekr — 3To He MpPOoCTO MacCHBHOE
nepeKrBaHue, 3TO aAKTUBHOE, OypHOE 3MOIIMOHATIbHOE BO30Yk1eHHe. COCTOSIHUE TTOKOS BO BCEX
nposiBieHusIx addexra uckimoyaeTcsi. YTojIoBHOE 3aKOHOIATENLCTBO HE JaeT OTBETa Ha BOMPOC,
CKOJIbKO MOKET JUINThcs a(HeKTUBHOE COCTOSTHME BUHOBHOrO. OIHAKO OTBET HA TOT BOIPOC
naet cama mpupona uzuonoruueckoro addexra. HecMoTpst Ha TO, YTO TPOIOHKUTEILHOCTh
addekra 3aBUCUT OT OOJBIIOTO KOJMYECTBA PA3IMYHBIX (DAKTOPOB, B TOM YHCJIEC, CBOMCTB
TICUXUKUA BUHOBHOTO, TSDKECTH IMPOBOKAIIMK TMOTEPIIEBIIETO, OHA HE MOXKET 3aTSATUBAThCS Ha
yacel. Kak mpaBuio, apekTuBHOE COCTOSHHE OrpaHMYMBAETCSI MUHYTAMU WM CEKYHIAaMHU.
Hcxonst u3 3TOro, CTaHOBUTCSI TIOHSITHBIM, YTO JCUCTBHSI BUHOBHOTO JOJDKHBI OBITH HAuaThl B
coctossHUA addeKTa U OKOHYECHBI K MOMEHTY mMpekpamieHus ap@eKTUBHOTO COCTOSHUS, B
MPOTUBHOM ClTy4ae JIesTHHAe Helb3s Oynet kBamuduipposaTs 1o cT. 107 YK PO.

Takum oOpazom, A TMPeJoTBpallleHHus OIMOOK Mpu KBaidudukauu yOuHCTBa,
COBEPIICHHOTO B cocTOsHUM addekra, HEoOXoauMo 0co00€¢ BHHMAHUE YACTATH CYIEeOHON
KOMILJIEKCHON TICHXOJIOrO—TICUXHUaTpUUecKoil skcrieptu3e. OHa MO3BOJSET BBIICHUTH (DAKT
HAIMYHASA B  KOHKPETHOM  Cllydae COCTOsHHE adQeKTa, IO3BOSICT  OTTPAHUYUTH
¢dbuznonorndeckuii  apPexT OT MATOIOTMYECKOT0, YCTAaHOBUTh BHE3AMMHOCTH TOSBICHUS
cocTostHus aekTa, KPaTKOBPEMEHHOCTh €ro MPOTEKaHUS W T.1. Bce 3TO sBIIETCS OUYCHB
Ba)XHBIM [l HA3HAYCHUS CIIPABENIMBOTO HAKa3aHHsl BUHOBHOMY.
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AHHOTAIINA

B cratee paccmatpuBaroTCsi MpoOIeMbl BKITIOUEHHSI MEIUAIIUK B YTOJOBHBIN MPOIIECC B
Poccuiickoit @eneparyn. AHATM3UPYETCs CYIIECTBYIOIIAS 3aKOHOAATeIbHAs 0a3a, BBISBISIFOTCS
npo0enbl, mpensiTcTByomHe d3PPEeKTUBHOMY TpUMEHEeHHI0 Meauanu. O0CyKIat0TCs BOMPOCHI
MOJIFOTOBKM ~ KBAIM(UIIMPOBAHHBIX MeauaTopoB. (CTaThsi HalpaBieHAa Ha TMPUBJICUCHUE
BHUMAHHUSI K aKTYaJIbHOCTH T€Mbl M HEOOXOAMMOCTh HCCIICOBaHMI B OOJIACTH METUAlliU B
YTOJIOBHOM IIpOLIECCE.

KuroueBsble cioBa: Meauaysi, yroJlOBHbINA POIECC, MEAUATOP, IPUMHUPEHUE CTOPOH.

Abstract

The article examines the problems of including mediation in criminal proceedings in the
Russian Federation. The existing legislative framework is analyzed, gaps that hinder the effective
use of mediation are identified. Issues of training qualified mediators are discussed. The article is
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aimed at drawing attention to the relevance of the topic and the need for research in the field of
mediation in criminal proceedings.
Keywords: mediation, criminal proceedings, mediator, reconciliation of the parties.

CyiiecTByeT MHOXKECTBO HayYHbIX ITyOJIMKAlLUii, KOTOpbIE 0OBETUHEHBI PACCMOTPEHHEM
NpoOJIEMHBIX BOIPOCOB MEIMAIIMHU B YTOJIOBHOM Tiporiecce. Kpome Toro, Takue Hay4qHbIe TPYIbI
O0beMHSIET U €luHAsd LieNlb — IOHATh, CTOMT JIM BKJIIOYATh MEIUATUBHBIE IPOLENYpH B
YTOJIOBHBIN NPOLIECC M HETTOCPEJICTBEHHO B YTOJIOBHO-TIpOLIECCYaIbHBIN Kojieke Poccun (nanee
— VIIK P®) [16].

Ha nanHOM »Tame pa3BUTHS POCCHIMCKOTO 3aKOHOJATENIbCTBA IpOLEIypa MeIualuu
BKJIFOUEHA B apOUTPaKHBIM, aJIMHHHACTPATUBHBIA, TPaKIAaHCKUN Tporecchl. B HUX memuarus
(GYHKIIMOHUPYIOT O0Jiee-MeHee YCIETHO.

MHorue aBTOpBI 33/1a10TCS BOIIPOCOM — LI€JIECO00pa3HO JIM BBOJUTH TAKOW MHCTUTYT B
YrOJIOBHBIA TMpouecc? B cBs3M ¢ 3TUM pasroparoTcsi AMCKYCCMU B HaydyHOM Kpyry. Ho
OOJIBIIMHCTBO aBTOPOB OTMEUAIOT — MEIMALINS 1aCT MOJIOKUTENbHBIE pe3ynbTaThl. Takol Touku
3peHus IPUAEP/KUBAIOTCS aBTOPBI HAY4HBIX cTatei n3 benapycu u Kazaxcrana, roe Meauanus B
YrOJIOBHOM Hpoliecce «pabotaeT» 6oinee fnecatu jiet. Hanpumep, HayuHble paboThI O€I0pyCCKUX
aBTopoB H. becernkoit [3] u U.H. LpikyHoBoii [18], rie oHU MOAHUMAIOT BOIIPOC O KATETOPHUSIX
YIOJIOBHBIX [I€Jl, KOTOpble MOIYT OBITh MpPEKpalleHbl NpH 3aKIIOYEHUM MEJUATHBHOTO
cornamieHs. Eciy roBOopuTh O Ka3aXCKHX aBTOpaX, TO MOXHO OTMETUTh paboty [.M.
BbaitmyxameToBoii [2], koTopas ananusupyet nonoxenus: YIIK Kazaxcrana [15] o menuanmu u
MENaTOpax.

OO000ImMB MBICIH H3YYEHHBIX PA0OT, MO’KHO OTMETHTh, YTO aBTOPHI YAEIAIOT BHUMaHUE
cleAyroImyM BompocaM. Hackonbko yciioBus, NpaBWia, PErJIAaMEHT HpPOLEAYPbl MEIUALUU
COOTHOCSITCS C PUHLIMIIAMU U [IPABUJIAMHU YTOJIOBHOTO MPOLIECCA, U MOXKHO JIU X COOTHOCHUTB?
He Oynmer nm Meauamusi NpensiTCTBOBAaTh MOPSJIKY YroJoBHOro mponecca? MoxHO
NPEeAINONI0KUTh, YTO BBEAEHHAs B YrOJIOBHBIM IMpolecc Meauaius OylIeT CHocoOCTBOBAaTh
HaMEpPEHHOMY 3aTATMBAHUIO MPOLEcca MPU YCIOBUM HEJOOPOCOBECTHOCTH CTOPOH? Bo3moxkHO
M, YTO MeAuanMs He OyneT oTBevaTh LEIU YroJOBHOTO IPOIecca, a HMEHHO JIUIIO,
COBEpLIMBILIEE PECTYIICHUE, HE TIOHECET CIIPABEAJIMBOIO HAKa3aHUs, & MOXKET 3J10yNOTPEOUTD
stuM? U mocnenHee: He OyaeT JM CUMTAThCS BBEACHME MENUALlUU «HABSI3bIBAHUEM» B
YTOJIOBHOM IIPOLIECC, TAK KaK MEUALINS YXKE €CTh B IPYTHX CYJIONPOU3BOJICTBAX ?

Ha ocHOBaHMH CTaTMCTUKH MOXHO COOTHECTH KOJMYECTBO NMPEKPAIIEHHBIX YTOJOBHBIX
JIeNl B CBSI3U C MPUMHUPEHUEM CTOPOH, KOJIMYECTBO MPEKPALIEHHBIX YTOJOBHBIX JIEJ 110 WHBIM
OCHOBAHUSM U 00111ee KOIUYECTBO MpecTyieHuii [4, 12].

2017 rom — 71,4% OKOHYEHO MO MPUMUPEHUIO CTOPOH M3 BCEX OKOHYEHHBIX
npecTyrieHui 1 6,7% ot 00111ero yrcia NpecTyIuIeHUH.

2018 rom — 66,6% OKOHYEHO MO MPUMHUPEHUI0 CTOPOH M3 BCEX OKOHYEHHBIX
npecTyrieHui u 6,3% ot o011ero yrcia NpecTyIuIeHUH.

2019 rom — 57,2% OKOHYEHO MO MPUMHUPEHUIO CTOPOH M3 BCEX OKOHYEHHBIX
npecTyrieHui u 5,3% ot o0111ero yncia NpecTyruIeHHH.

2020 rox — 54,5% OKOHYEHO MO NPUMHUPEHHIO CTOPOH M3 BCEX OKOHYEHHBIX
npecTyruieHui 1 5% oT 0011ero yucia npecTyIieHUH.

2021 rox — 60,7% OKOHYEHO MO NPUMHUPEHHIO CTOPOH M3 BCEX OKOHYEHHBIX
npectyrieHui u 5,1% ot o01ero yrcia NpecTyIuIeHUH.

2022 tom — 67,1% OKOHYEHO IO TPUMHUPEHHIO CTOPOH W3 BCEX OKOHUYCHHBIX
npecTyrieHui u 5,4% ot o0111ero yrcia NpecTyIuIeHUH.

2023 rox — 68,1% OKOHYEHO MO NPUMHUPEHHIO CTOPOH M3 BCEX OKOHYEHHBIX
npectyruienuii u 4,8% ot o0Iuero 4ucia NpecTyIIeHUH.

2024 ron (1 momyromue) — 68,4% OKOHUEHO MO NPUMHPEHHUIO CTOPOH M3 BCEX
OKOHYEHHBIX TpecTyruieHui 1 4,5% oT 00111ero Ynciia npecTyIieHu .
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HaszpeBaer Bompoc, moyemy KOJIMYECTBO JI€], OKOHUYEHHBIX IO NMPUMHPEHUIO0 CTOPOH,
IIyCTh U HE CYIIECTBEHHO, HO COKPATUIIOCH?

IlepBass mnpuunHAa — HEJOCTATOYHAs MOJJEpPKKA rocyaapcrBa. XOTS 3aKOH H
MIPEOCTABISAET BO3MOYKHOCTh IPUMHUPEHUS,, HO OTCYTCTBHE AKTUBHOIO COACWUCTBHUSL C €ro
CTOPOHBI MPHUBOJUT K TOMY, 4YTO JIFOJM HE 3HAIOT O CBOMX IpaBaX WM HE BEPIT B
3¢ GEKTUBHOCTD METUAIIHH.

Bropast mpuumHa — MHEHHeE, YTO MpPECTYNHHUK JOJDKEH ObITh Haka3aH. B oOuectse
MIPUHATO peliaTh CyAbOy Haka3aHHWEM, HEXENM JaThb NPECTYNHHMKY BO3MOYKHOCTb 3aIIaJiNTh
CBOIO BUHY Y BO3MECTUTH MPUUMHEHHBIN yIIepO.

Tpetrbst mpuuMHa — YMOIMOHAIBHOE COCTOSHHUE MOTEepIeBLIero. MHOrHe MOTyT OBITh HE
TOTOBBI K IPSIMOMY KOHTAKTY C OOMTYUKOM.

UYersépras npuunMHa — YyBCTBO HECIpaBesIBOCTH. [loTeprieBiiie MOryT 4yBCTBOBATh,
YTO MPUMHUPEHUE HE MPUBEAET K CIPABEIMBOMY UCXOAY, TO3TOMY MPEANOYUTAIOT HACTAaUBATh
Ha YrOJIOBHOM IIPECIIEJOBAaHUH.

Ilepeliném K KpaTKOMy PaCCMOTPEHHUIO MEIMALIMU B IPYTUX TOCYAapCTBaXx.

Hanpumep, B [lonblue cynps, a B X0Jie MOATOTOBUTEIBHOIO MIPOU3BOJCTBA MPOKYPOP,
MOTYT 10 CBOEW MHULIMATUBE WJIU C COIJIaCHsl CTOPOH NEPEAATH JIENI0 B MEIUALIMIO.

[To uroram mMeauanuu cys IpPOBOAMUT pa3OMpPaTEIbCTBO Ul YTBEPKACHUS MEUATUBHOIO
cornaiienys. Cyz OTKa3bIBaeT B €r0 YTBEPXKIEHHUH, €CIM OHO IIPOTHBOPEYUT 3aKOHY, MOpaJIH,
HarpaBJIeHO Ha 00XO0J1 3aKOHA, BBOJUT B 3a0JTy>K/I€HUE, COACPKUT IPOTUBOPEUUS], HApyILLIAIOIINe
3aKOHHBIE MHTEPECHI CTOPOH [3]. MeauaTiBHOE COTJIallieHnue He 3aMEHseT Cy/e0HOe pelleHue 1
HE SIBJISETCS 00sI3aTENbHBIM JUIS CyJ1a, HO Cy/ 00s3aH MPUHATH €r0 BO BHUMAHUE IO OKOHYaHUU
pa3duparenbCTBa U OnpeeNieHns Haka3aHus [9].

B VIIK Pecnyonuku benapycy (manee — PB) meamanus BximoyeHa. B cr. 6
IIPEACTABICHBl ONpPENEIEHUS] MEIUATUBHOIO COIJIAIIECHUs, MEAMATOpa, Meauanuu. Menuanus
BeegeHa B YIIK Pb kak JqomonHeHWe K MHCTUTYTY NPUMHPEHMS, TaK KaK NPUCYTCTBYIOT
dbopmynupoBku «B ToM uucie» [14]. CTOpoHBI UMEIOT BBIOOpP — MO0 OHHM JOTOBAPUBAIOTCS
CaMOCTOSITENBHO, JIMOO Yepe3 MeauaTopa.

Cornacno cr. 30.1 VIIK Pb, npu noCTHWXE€HMM NPUMHMPEHHS CTOPOH IO JAEIaM O
MIPECTYIUIEHUSIX, HE TMPEJICTABISAIONIMX OOJBIION OOIIECTBEHHOW OIACHOCTH, WM MEHee
TSDKKUX, 110 YTOJIOBHOMY JIeJTy YaCTHOTO OOBHHEHUSI, POU3BOJCTBO MOXKET OBITh MPEKPAIIEHO
[14].

Paccmotpum u VIIK Pecniyonmku Kazaxcran (manee — PK). CocraBmnstornias IpyHIIMIIOB
COCTSI3aTEIbHOCTH U PABHOMIPABUS — CTOPOHBI MOT'YT CBOOOTHO OTPULIATh WIIM NIPU3HABATH CBOIO
BUHOBHOCTb, IPUMUPUTECS C MOTEPIIEBIINM, 3aKJIFOUUTD COTJIAIIEHUE O IPUMUPEHNH B MOPSAIKE
meamaruu [15].

Cr. 85 VIIK PK mocesmeHa meauwatopy, €ro ImpaBaM U OOS3aHHOCTSAM, Hadaiy
NEeSITeIbHOCTH — C PETUCTPalUy 3asBiI€HHS U COOOIIEHHS O IMpaBOHAPYUIEHHMH M Ha
MOCJEAYIOLMX CTAANSAX MIPOLIECCA 10 BCTYIUIEHUS] IPUIOBOPA B 3aKOHHYIO cuity [15].

Cr. 320 VIIK PK rmacur, 4to cya Npy pelieHnd BOIIPOCa O BO3MOKHOCTH Ha3HAYCHHMS
CyeOHOTO 3ace/laHus JOJDKEH BBIICHUTH B OTHOIICHHH TOJCYAMMOTO, HE JOMYIIEHBI JIA MPU
3aKJIFOYEHUM COIJIAIEHUS O TMPUMHUPEHUU B TMOPSAAKE MEIUaluu HapyUIeHHs 3aKOHa,
MPENATCTBYIOIIME Ha3HAYEHUIO 3aceanus [15].

ITpu cpaBuennu YIIK Pb u VIIK PK moxuno cnenats BeiBog o Tom, 4yto B YIIK Pb
Meananys HOCUT «HOMUHAJIBHBIN» XapakTep, TaKk Kak IMPUMHUPEHUE CTOMT B OJHOM psAY C
MeJualen, 0 KOTOpo ymoMHHaeTcs Tosibko HaszBanue mnporeaypsl. B YIIK PK unctutyT
MeNaIK IponucaH 0oJjiee AEeTalIbHO.

Jlanee HeOOXOIUMO CPaBHUTH HHCTUTYTHI IPUMUPEHUSI CTOPOH U MEAUALIUY.

VIIK PB roBopur, 4T0 Meauamys — 3TO MEPeroBOpbl OOBHHSAEMOTO W TIOTEPIIEBIIIETO C
y4acTHEM MeJIuaTopa B LENX CONEHCTBHUS uX npumupenuto [14]. IIpumupenue cTopoH — 310
JNOOpOBOJIBHOE ~ 3asiBIIEHHME  IOTEPIEBILIEr0 O  HEXKENaHUM  IPOJOJIKATH  YTOJIOBHOE
Mpecie10BaHue.
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ABTOpBI Hay4yHBIX pabOT AensATcs Ha JBe rpymmbl. [lepBble roBOpAT, 4TO Meaualus U
NPUMHPEHUE CTOPOH — 3TO TOXK/IECTBEHHbIE IMOHATHS, BEAb UTOI 00CUX MPOLEIYp — 3TO U €CTh
npumupenure. Hampumep, BcTpeuaeTcss Takas TOYKAa 3pEHMS, YTO MeIualys U MpUMUpPEHUE
MMEIOT OJIMHAKOBBIE 33Jlaud, W KaK CJEJICTBUE, MeIualus W MPUMHPEHUE SBISIOTCS
TOXKJACCTBEHHBIMH ITOHSATHUSIMU [7].

Bropble roBopsT, 4TO MeaMalus U NPUMHUPEHHUE CTOPOH IpoLecca OTIAMYAIOTCS U B
KOpHE HE MOTYT OBITh TOK/1€CTBEHHBIMH.

OCHOBHOE OTJIIMYME MEIUALMU OT IPUMHUPEHUS] CTOPOH — UTOT MEAMALIMN: METUATHBHOE
COMIalIEHHE — JIOKYMEHT, B KOTOPOM ONHUCAH MOPSIOK MPOBENEHUS KOHKPETHOM MeIuaiiu
MEXJy KOHKPETHBIMU CTOpOHamH. [IpM 3aKiIroueHUM COIJIAILCHHUs ONPEAEISIOTCS YCIOBHS
JIOTOBOpPA, YIOBJIETBOPSIOUINE O0EHX CTOPOH. DTOT JOTOBOP MOXKET OBITh KPATKOCPOUHBIM U
JIOJTOCPOYHBIM, HO CPOK BCErZla UMeET npenenbl. Eciu paccMaTpuBaTh, 4TO OTIMYUE UHCTUTYTA
MIPUMHPEHHST CTOPOH — 3TO OCHOBAaHUWE I MPEKPAIIEHUS] YTOJIOBHOIO JIENA, TO MOTEpIEBIIas
CTOpOHA MOJAET 3asIBJIEHUE O CBOEM COIJIACHM Ha MPEKpAIEHUE YIOJIOBHOIO NpeciieioBanys. B
WTOTE CYJ| BBIHOCUT INOCTAaHOBJIEHUE O MPEKPALIEHUHM YIOJOBHOTO JEJa, €CIM HE BO3HUKHET
IIPETIATCTBUH.

Bo-BTophIX, mpu Meauanuu 00s3aTENbHO YYacTBYeT TPETbE HE3aBHUCHMOE JIMIIO —
MEANUaToOp, a IMpPU COIVIACUU CTOPOH YYacCTBYIOT JIMILIb IOTEPHEBUIMKA WM I10103PEBAEMbIN
(0OBHHSIEMBII ), TO €CTh CTOPOHBI CAMH PEIIAIOT KOH(IIUKT.

B-TpeTpux, MenManyio CYUTAOT UISIIIAMCS MPOLECCOM, MOTOMY UYTO €€ CPOK MOKET
JOCTUTaTh JBYX MecsueB. [I[pumupeHne cTOpoH CUMTaeTcsi OJHOMOMEHTHBIM JIEHCTBHEM, TaK
KaK MMOTEPHEBIINNA MOAAET 3asBJICHUE C MPOCKOOH O MPEKpaIeHHH YTOJIOBHOTO TpECiie/I0BaHHs
(To ecThb HET BcTpey, 00CyxaeHuit u T.1.) [20].

Take He CTOMT MyTaTh MEIUATUBHOE COIJIAILIEHWE M J0CYAEOHOE COINalleHHEe O
COTPYOHMUYECTBE, TaK KaK MeIualus MOAPa3yMEBAeT COIJIAILIEHUE MEXAY CTOPOHAMH, a
nocyneOHOe COrJallieHue MO/pa3yMeBaeT COTPYJHUYECTBO HMMEHHO C TOCYJapCTBEHHBIMU
OpraHamu.

PaccMoTpeB oTnMUUTENBHBIE YEPTHl MEAMAIIMKA U UMESI B BUIY CTATUCTUKY OKOHYAHMS
YTOJIOBHOTO MPECIIEIOBAHUS B CBSA3H C IPUMHUPEHUEM CTOPOH, CTOUT OTMETUTh, YTO POCCUNCKOE
YrOJIOBHOE 3aKOHOJATENILCTBO CTPOMUTCS OOJbILIE HAa CUCTEME HaKa3aHWM, MPaKTUYECKH HE
YUUTBIBAS KEJIaHUS CTOPOH. B Hay4HOI TuTepaType OTMEUaeTCs, YTO pEelIeHHE CyJa B MEHbIIEH
CTENEHU YYWUTHIBAET MOTPEOHOCTU MOTEPIIEBIIEI0, a Y MPAaBOHAPYIIUTENSE HET BO3MOXKHOCTH
MIPEJIOKUTh CIIOCOOBI 3ariaxuBaHus Bpena [6]. OHO U MOHSATHO, TaK KaK YrOJOBHBIHN TpoIiecc
0O0JIbIlIE UMITEPATUBHBIN, YeM JUCIIO3UTHUBHBIA. A Memualus Kak ajJbTepHATHUBHAS IMPOIEAypa
AT BO3MOXHOCTb UCIIOIb30BaTh HapsAAY ¢ METOAOM NPUHYXIEHUs MeTox nooipenus [8]. Ho
B paMKax yroJIOBHOTO ITpoIiecca He MPUXOAUTCSI TOBOPUTH 00 aJIbTEpHATUBHOCTH, TO3TOMY €CJIH
Y BKJIFOYATh MEAUAIMIO B YTOJOBHBIN MPOIECC, TO HE KaK aJbTePHATUBY KaKOMY-THOO 3Tarmy
YTOJIOBHOTO IpOIIecca.

Hampumep, mnotepneBmias CTOpOHA, MOXET, M HE MPOTUB NPUMHUPEHHUS, HO €il
HEIOCTaTOYHO MPOCTOrO 3asBIECHUSI O TOM, YTO OHA COIJIJaCHA Ha JTO IPUMHUPEHHE.
Bo3MOXKHOCTH MeIMalMu MMEHHO B TOM, YTO CTOPOHBI-NIPOTMBHUKH BBICIYIIMBAIOT TOYKU
3peHusi Ipyr Jpyra He B cyde (He mepe] JMLOM roCylapcTBa), I7ie€ CTOPOHBI HAXOIATCA B
KOH()JIMKTHOM 0OCTaHOBKE, a B OTHAJIEHHOM OT cyJa 0OCTaHOBKE OOCYKIAIOT, KaK pa3perInTh
BO3HUKILNI KOH(GIMKT. B moATBepKAeHNE CKa3aHHOMY B HAy4HOH JIUTEpaType OTMEUAETCs, YTO
MEIMaTUBHOE COIJIAIICHHE HE MOXKET OBITh JOCTUTHYTO, €CIM CTOPOHBI HE BBICKAXXYT CBOU
B3IJIs1 Ha poucxopsuiee [19].

Cornacio YIIK P®, yuacTue mnoreprneBLIETO B YrOJIOBHOM IIPOLECCE HE SBISIETCS
00s13aTEeNIbHBIM 32 UCKJIIOUEHHEM, HamlpuMep, /el YacTHOoro ooBuHeHus. [loatomy, mo cioBam
aBTOPOB, BHEJPEHUE B YTOJIOBHBIH MPOIECC MEIHAIK OyIeT CIOCOOCTBOBATh YYETY HHTEPECOB
obeux cropoH [1]. Ho mmpokoe HCIoib30BaHuE MEAMAIUA MOYKET OKa3aThCsl OMACHBIM IS
3alUTHI NTpaB NOTEPIEBIINX, TAK KaK MHOTJa IPUMHUPEHNE YEPE3 MEIUALIMIO MOXKET BBICTYNATh
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CHOCOOOM HEHY)KHOTO JIaBJICHMS HAa IOTEpHEBILEro JJisi CKIOHEHHS K NPUMHUPEHHUIO C
pecTynHUKoM [20].

Ecnu roBopuTh 0 BBEZICHUM MEIUALIMU B YTOJIOBHBIH MIPOLIECC, TO CIIEAYET ONPEIEINUTh, B
KaKkyl0 TpYIIy YYaCTHHKOB YrOJOBHOTO Tpolecca BKIIOYMTH Meauatopa. Ilpencramsercs
OYEBU/HBIM, BKIIIOYUTH MEIMATOpa B IPYIIIY HHBIX YYACTHUKOB YTOJIOBHOTO ITpOIiecca.

Menuarop He SIBISIETCS CHELUAIMCTOM, TaK KaK CHELHAIUCT — JIUIO, KOTOPOE JOJKHO
00aaTh OCOOBIMH 3HAHUSIMU B KaKOW-TMOO cdepe M KOTOpOe IPHUBIEKACTCS K y4JacTHIO
HMMEHHO B IPOLIECCYANIbHBIX IEHCTBUAX. Meauanus He SBIISETCS NPOLECCYalbHbIM JACHCTBUEM,
MO3TOMY MEIMATOP HE OTHOCUTCA K KaTErOpHH «creruanuct [18].

Kpome Toro, MeauaTopa Heb3s1 OTHECTH HU K YYAaCTHHKAM CO CTOPOHBI 3allUThI, HU CO
CTOpOHBI OOBMHEHHS, NTOTOMY YTO MEAMATOp BCETAa JOJDKEH OBbITh HE3aMHTEPECOBAHHBIM B
9beii-Tn00 modeie M He3aBUCHMBIM OT JAPYTHX JIUIL.

CrnenoBatenbHo, MpH BBelAeHUU ctaTyca Mmeauatopa B YIIK P®, neobxomumo BBecTH
HOBYIO CTaTblO, IIOCBSIIIEHHYIO MEIUATOPY, €ro mnpaBaM, OOS3aHHOCTSIM M OTBETCTBEHHOCTH.
BepositHee Bcero, mo crarycy meauatop Ommxe Bcero k cneuuanucty [11]. CnenoBatensHo,
MO>KHO BBECTH CTaThiO «58.1. Meauatop».

B wactu mepBoil maHHOM CTaTbU 3aKpemuTh, YTO MEIUATOp — HE3aBUCHUMOE M HE
3aMHTEPECOBAHHOE B HCXOZA€ Jiesia (PU3UUECKOe JIUIO, MPHUBIEKAEMOE CTOpPOHAMHU ISt
NPOBEACHUS] MEAMAIMU U JUI COACUCTBUS MX NMPUMHUPEHHIO B COOTBETCTBUM C TPeOOBAHUSAMHU
3aKOHa.

Crenyet ykazaTh TpeOOBaHUS K MPOGECCHOHATIBHOMY CTaTyCy MeuaTopa. ITo UCXOAUT
U3 TOT0, YTO €CJIU MPOBOJUTH aHAJIOTHIO MEXTY TPAKAAHCKUM U YTOJIOBHBIM MPOLIECCOM, TO B
Ipa’kIaHCKOM IIPOLIECCE€ MOT'YT y4acTBOBaTh HENpoQecCHOHAIbHBIE MeAUaTOphl. B yromosHoM
MIPOIIECCE TAKOE HEJAOMYCTUMO, M JIFOOON YeloBeK 0e3 HajyIexalero o0pa3oBaHUs HE MOXKET
yyacTBOBaTh B HEM. [loaTomy mpennaraercs BBeCTH TpeOoBaHUs, yuuThiBas HOpMmbl ©3-193
[17]. Tak, memuaTopbl, OCYIIECTBIIIONINE NAEATEIBHOCTh Ha TMPOQPECCHOHATBHOW OCHOBE,
JIOJDKHBI OTBEYATh TPEOOBAHUSAM: JTOCTHIKEHHE BO3pacTta 25 JIeT; MOJHOCTHIO AeeCOCOOHbIE; He
MMeEIOIlME CYAUMOCTH; MOJIyYUBIINE BbICIIEE 00pa30BaHKE MO IOPUIUUECKUM CHEIUATbHOCTIM
U JIOTIOJHUTEbHOE TpodeccnoHabHOe 00pa3oBaHUE MO BOIPOCAM NMPUMEHEHHS MPOLEAYpHI
MeMaIK; UMEIOIIKE OIBIT B MEIMaTUBHBIX MPOLIEAYpax HE MEHee JABYX JIET; BKIIOYEHHBIEC B
peecTp MeIUaTopoB.

CormacHo n. 7 cr. 15 @©3-193, cornameHneM CTOPOH WM IPaBWIAMH HPOBEACHMUS
MIPOLIEAYPBl MEUALINY, YTBEPKAEHHBIMU OpraHW3alluel, OCYIIECTBISIIOMIEH AESTENbHOCTD 110
00ecTIeYeHUI0 TIPOBEICHNS MEIUAIIH, MOTYT YCTaHABIUBATHCS JIOMOIHUTEIbHBIE TPEOOBAHUS K
meauaropy [17].

Menuaropamu, Kak OTMEYAETCsl B HAYYHOU JIMTEpaType, He MOTYT OBITh CY/bU, KOTOpBIE
paccMaTpUBarOT YTOJIOBHOE JIEJIO 1O CYLIECTBY B Ka)KIOM KOHKpeTHOM cityudae [13]. Kpome
CyAa, MeIuaTopaMu HE MOTYT OBbITh M JIMIA, BBIMOJHSIOUINE TOCYJapCTBEHHbIE (DYHKINH, U
NpUpaBHEHHbIE K HEMY (ClIeA0BaTeNd, MPOKYpopbl). OHHM JIMIIb MOTYT NPOMH(OPMHPOBATH
CTOPOHBI O BO3MOXXHOCTH MPHUMHUpPEHUsS, B TOM 4YHcie U 4depe3 MmenuaTopoB. Ilo MHeHHio
aBTOPOB, OOpaTHbIE IEHCTBUS MOTYT HapymHTh cTathil 7 U 15 YIIK PO [5].

Jlanee BO BTOpOH YacTu CTaTbu HEOOXOAMMO C(HOPMYIHUPOBATH MpaBa U OOSI3AHHOCTU
memuatopa. [lpaBa cnenyromue [10]: 1) 3HakOMHTBCS ¢ WH(DOpMAIUCH, MPEIOCTABISECMON
CTOpOHaM OpraHoOM, BEIYIIMM yTOJOBHBIN MPOIIECC; 2) 3HAKOMUTHCSI C JAHHBIMU 00 YYaCTHUKAX
YIOJIOBHOTO TPOLIECCA, SIBJSIFOIIMXCS CTOPOHAMM MEMALMU, B TOM YHCIE 3alpalluBaTh U
MOJTy4aTh HEOOXOIUMYIO HH(OPMAIIMIO OT CTOPOH; 3) BCTPEUYAThCS C YYACTHUKAMH YTOJIOBHOTO
nporecca, SBISIOMMMUCST CTOPOHAMH, HaeqWHE W KOHQUICHIMAIBHO O€3 OrpaHuyueHHUs
KOJIMYEeCTBA M MPOJOJKUTEIBHOCTH BCTpeY IO YrOJIOBHO-TIPOLIECCYATbHOMY 3aKkoHy; 4)
COZIEMCTBOBAaTh CTOPOHAM B 3aKJIIOUEHHH COIVIALICHUS O JOCTHKEHUM IMPUMHUPEHUS B MOPSAIKE
MeIHUAIHH.

K 00s3aHHOCTSIM OTHOCSTCS TOJIOKEHUS: 1) COXpaHSATh KOH(HICHIUAIHLHOCTH
MH(pOpPMAaLIUY, TIOTYYEHHONH B XOJ€ MEIHAlH, 332 UCKIIOUYEHHEM CIy4aeB, MPEeIyCMOTPEHHBIX
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3aKOHOM; 2) JIEHCTBOBATh HE3aBUCHMO M OECIIPUCTPACTHO, 0€3 BIMSHHS CTOPOH MJIU TPEThUX
muir; 3) OOBSICHATH TIepe]l MPOLEeAYPOi MeTUAIiU CTOPOHAM TPOIIECC, UX MpaBa U 00sS3aHHOCTH,
MOCNeACTBUSA; 4) HE TapaHTUPOBATH TMOJOKHUTEIBHBIA WTOT; 5) oOecrneuynBaTh paBHBIC
BO3MOXHOCTH JIJIsl CTOPOH; 6) aKTHBHO CTIOCOOCTBOBATH MOMCKY B3aUMOIIPHEMIIEMOTO PEIICHHS,
UCMOJIb3YSl TEXHUKH U METOAbl B paMKaxX 3aKoHa; 7) JOJDKEH CIe[OoBaTh YCTAHOBIECHHBIM
NpoQEeCCHOHANBHBIM W 3TUYECKMM  CTaHAApTaM, BKJIIOYAsh YECTHOCTb, YyBaXXCHUE U
CIPaBeUIMBOCTh; §) JEHCTBOBATH TOJIBKO C COTJIACHS CTOPOH.

Taxke B CTaThIO CTOUT BKJIIOYUTH (POPMYIMPOBKY, YTO 00 OOCTOSTENHCTBAX, CTABIINX
W3BECTHBIMM MEIHMAaTOPy B CBSI3M C TPOBEICHHWEM MEIUAllUM, 32 HCKIIOYEHHEM CIy4aeB,
MPETyCMOTPEHHBIX 3aKOHOM, OH HE MOKET OBITh JIOTPOIIIEH.

Bbiie 6111 paccMOTpEHBI HEKOTOPBIE acleKThl MeIMalliy B YToJOBHOM mporiecce. Ho
BCE€ K€ HE CTOUT 3a0bIBaTh O TOM, YTO B YIOJIOBHOM IIPOIECCE YK€ CYIIECTBYEeT WHCTUTYT
MIPUMUPEHHST CTOPOH, KOTOpHIA paboTaeT. B cBs3M ¢ 3TMM BO3HHMKaeT BOMNPOC, a CTOUT JIU
BBOJAWTh B YrOJIOBHBIM TMPOLECC MPOLEAYPY, OTIMYUTENIbHAs 4YepTa KOTOpOH —
JIMCTIO3UTUBHOCTH? Benb yroloBHBIM MpoOIECC CTPOUTCS HA HMMIEPATUBHOM METOJIE
perynupoBanusi. Pazymeercs, 4To ipy MEAHAIH TTO03PEBAEMBbIN MITH OOBHHSEMBIN ITPU3HAIOT
BUHY, a 0e3 3TOro He MOXeT ObITh Bo3MelleHus yiiepOa. (CrenoBaTenbHO, METUATUBHOE
COTJIAIICHHE MOXKET OBITh JIMIIb CMSATYAIONIMM OOCTOSITENILCTBOM. Meaualusi CTPOUTCS Ha
KOH(QUIEHIIMAIBHOCTH, HO CyJ B JalbHeiieM OyIeT paccMaTpuBaTh COTJIAIICHUE IS
JMAIBHEHIIIETO €ro yIOBJIETBOPEHUS WM HeynoBieTBopeHus. (CrenoBaTesbHO, MPUHITUI
KOH(MIEHIIMAIBHOCTH HApYILIAETCs B HEKOTOpOii creneHu. Eciu roBopuTh 0 TOM, Koraa Oyzaer
BO3MOXKHOCTh ~XOJIaTaliCTBOBaTh O MEIHALlMU, TO TNPEUIaracTcs BBECTH BO3MOXKHOCTh
MPUMUPEHHUST ¢ MeAMaluel B JOCYAeOHBIX CTaAusiX M B CyAEOHBIX cTaausx. B cyneOHBIX
CTaJIUSAX TPEICTABISIETCS BO3MOXKHBIM BBECTH Menuaiuio. Ho Ha 10cyneOHbIX cTaausix, Koraa
JIeNI0 He BO30YXK/IEHO, a M3BECTEH TOJILKO caM (DaKT COBEPIICHHUS MPECTYIUICHUS, 3TO KaKeTCs
0ECCMBICIICHHBIM, TIOTOMY YTO MEIHAIUS HE MOXET 3aMEHUTD JISATCIHHOCTD YIOJTHOMOYCHHBIX
nuil. Meauanusi He MOYKET ObITh albTEPHATUBHOM MPOIENYPO YaCTH YroJoBHOTO mporiecca. Ho
€CJId paccMaTpuBaTh MEIHMALMI0O HE KaK aJbTePHATHBY JOCYACOHBIM CTaausM, a Kak BHJ
MIPUMUPEHHS CTOPOH, YYUTBIBAsI TO, UTO MIPUMHUPEHUE OyIeT MPOUCXOIUTH C TPETHUM JIUIIOM, TO
TaKOM BapuaHT BO3MOXKEH IIPU COOJTIOICHUN TIPABUJI YTOJIOBHOTO MPOILIecca.
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AHHOTALIUSA

B mporiecce 3amuThl CBOMX MpaB CTOPOHAM 3a4acTyIO HMPUXOIUTHCS 00paIaThCs B CY/I.
B Cy/le TaKXe€ OCYIICCTBIISICTCS 3alllTa KWIHIIHBIX TPaB, OJHAKO HEPEAKH CIydau , KOTjaa
BMECTO 3aIlIUTHI MPAB MPOUCXOIUT WX HAPYIICHHE. B TAHHOW CTaThe aBTOPHI PACCMOTPST CaMbIe
pacnpocTpaHeHHbIe MPOOIEMBl CYIeOHOW 3aIUTHI JKIJIMIIHBIX TPaB TPakIaH W JAAyT UM
OOBEKTHBHYIO OIICHKY.

KaioueBbie ciioBa: ceMeiHOE MPaBo, JKHIUIHOE TPaBO, HECOBEPUICHHOIECTHEE JIUIIO,
cyneOHOe pelIeHe, 3aInTa pas.

Abstract

In the process of protecting their rights, the parties often have to go to court. housing
rights are also protected in court, but it is not uncommon for violations to occur instead of rights
protection. in this article, the authors will examine the most common problems of judicial
protection of citizens' housing rights and give them an objective assessment.

Keywords: family law, housing law, minor, court decision, protection of rights.
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3a 3aIUTON CBOMX KWJIMILHBIX IPaB B CyJ oOpariaeTcst O0JIbIIOe KOJINYECTBO IPpayaaH
Poccuiickoii ®eneparu. OcHOBaHUS Ui OOpallleHUs] B CyI XOTh M CBSA3aHBI C JKWIMIIHBIM
BOIIPOCOM, HO 3a4acTyIO 3aTParuBalOT U UHbIE Chepbl UETOBEUECKOM KUZHEIESITETbHOCTH.

OnHOM M3 aKTyaJbHBIX MPOOJEM COBPEMEHHOIO MPABOBOTO MOJS SBISETCS BOMPOC
y4acTHsi HECOBEPILUCHHOJIETHUX B CyHEOHBIX MpoLecCax C UENbI0 3allUThl UX 3aKOHHBIX
unrepecoB. B coorBerctBuu ¢ Koncrurynuein Poccuiickoit @enepanuy, a uMeHHO craTtbeid 40,
KaX/IOMy TpaXJaHMHY TapaHTHpPYeTCsl MpaBO Ha >KWIMILE, KOTOpOe BKIOYaeT B ceds
BO3MOYKHOCTh BIIQJICHUSI M TIOCTOSTHHOTO IIOJIb30BaHUS JKWIbIM momenieHueM [1]. OmHako,
HECMOTPSI Ha HAIUM4YME 3aKOHOJATENbCTBA, KOTOPOE 3allMINAeT OJKWIMIIHBIE IIpaBa
HECOBEPLICHHOJIETHUX, HA NIPAKTUKE ITH MpaBa HEpeIKo HapymaroTcs. OCOOEHHO 3TO KacaeTcs
CUTYyallUH, KOTJIa POAUTENN pacTopratoT Opak. B Takux cimyyasx peGEHOK MOXKET OKa3aThCs B
CUTYyallu, KOIJA €IMHCTBEHHBIM MECTOM €ro IpPOKMBAaHMS CTAHOBUTCS >KWIbE OJHOTO W3
poauTeneii. OTO0 MOXKET TMPUBECTH K TOTEpe CTAOMIBHBIX YCIOBUH JUIA €ro KW3HU. UTOOBI
NpEeOTBPAaTUTh TOAOOHBIE CHTYaIlMM, TOCYJapcTBO pa3paboTano KOMIUIEKC IPaBOBBIX
MEXAHU3MOB, HAIIPABJICHHBIX HA 3aIUTY >KWIUIIHBIX IIPaB HECOBEPILIEHHOJIETHUX, B TOM YHCIIE
B KOHTEKCTE Opakopa3BOJIHBIX MpoLECcCcOB. /laHHbIE MEXaHU3MbI BKIIOYAIOT B €0 KaK HOPMBbI
MaTepHaIbHOI0, TaK W TMPOLECCYAbHOTO IMpaBa, MPU3BaHHbIE 00ECTIeYUTh OalaHC WHTEPECOB
BCEX CTOPOH, YYacTBYIOLIMX B cHope. B pamkax HacTOsLIEro aHaiau3a IpeACTaBiIsSIeTCs
LENecCO00pa3HbIM  PacCMOTPeTh AIPQPEKTUBHOCTh YKa3aHHBIX Mep M HUX COOTBETCTBUE
COBPEMEHHBIM BbI30BaM B 00JIACTH 3aILUTHI IPAaB HECOBEPILIEHHOIETHHX.

HecoBepiieHHoneTHHE,  SBIIAACH  IMOJHONPABHBIMM  YYaCTHUKAMM  SKWJIMIIHBIX
MPAaBOOTHOIICHHUH, 00JNaAal0T TapaHTUPOBAHHBIMUA TOCYJApCTBOM NpaBaMH HA JKWIIBE, 4YTO
Jenaer WX CyObeKTaMu JaHHOW TpaBoBOMl cdepbl. OaHAKO, TOCKONBKY CYIIECTBYIOT
BO3pACTHBIE OTPAaHMYCHUs], JETH HE MOTYT CaMOCTOSITENIbHO NPHOOPETaTh HEABHKHMOCTb.
[loaroMy OHH BBIHYKIEHBl TIPOXKHBATh COBMECTHO C POAMUTENSIMU WM 3aKOHHBIMH
NpeACcTaBUTESIMA. B 3TOl cuTyalluu rocyqapcTBO BO3JIaraeT Ha poAMTENEH OO0SI3aHHOCTh
obecrieunTs peOEHKa XKUIbEM. PeOEHOK MOXKET MpOKUBATh MO aApecy PEeTUCTpalMy WU
(haKTU9IECKOTO MPOKUBAHUS CBOMX POAMTENIeH Wi oreKyHoB. [locie mpoueaypsl peructpaun
HECOBEPIICHHOJIETHETO 10 MECTy JKUTEIILCTBA POAMUTENCH OH MPHOOpETaeT CTaTyc
COOCTBEHHHKA JKWJIOTO TIOMEIICHUS, YTO JETAaeT €ro BBIMUCKY M3 KWIbsS KpailHe CIIOXKHOW
MpOLIeypoH, TpeOyromeld Hamuyusg BECKMX MPaBOBbIX OCHOBaHWiA. [Ipu 3ToM peanmzaius
HECOBEPILICHHOJIETHUM CBOMX OKWIMIIHBIX TIpaB, a TAKKe MCIIOJHEHUE CBSI3aHHBIX C
NPO’KMBAHUEM OOSI3aHHOCTEH CYIIECTBEHHO OCIOXHSIOTCS B CHTYalUsX, KOTAA POAUTENH
MPUHUMAIOT pELIEHWe O pacTopeHuu Opaka. B Takux o00croATenbcTBaX BO3HHUKAET
HEOOXOIMMOCTD JIOTIOJTHUTENIBHBIX MPABOBBIX TapaHTUM, HAIIPABICHHBIX HA 3allUTy MUHTEPECOB
peOeHKa 1 coxpaHeHUe CTAOMIIBHBIX YCJIOBHM €T0 MPOKUBaHUSL.

B mpouecce pasperieHuss KOH(IMKTOB MEXAY POAUTEISIMUA CY[A BBICTYHAeT B POJIU
00BbEKTUBHOIO TMocpenHuka. Ero rmaBHas 3agaya — 00eCneuuTh 3alIUTy MHTEPECOB U TpaB
nereid. CemelHblii kogekc Poccuiickoil denepaunu ycTaHaBIMBAET IMPABWIA, KOTOPHIE CYI
JOJKEH YUUTBIBAaTh IIPU PACCMOTPEHHH JIENT O pacTOpKEHUU Opaka. B cOOTBETCTBUM C IyHKTOM
1 cratbu 24 CK PO, cyn MOXXET IpUHATH BO BHUMAHUE COIVIAIIEHUE, ONPENEISIONIEE, C KEM U3
pomuteneit  Oymer mpokuBaTh peOEHOK. [lpu npuHATHM  pemieHuss Ccyn  o0si3aH
pykoBoncTBoBathkcst cratbell 54 CK P®, xoropas 3akperuiser npaBo peOeHKa HAa COBMECTHOE
MIPOXKUBAHUE C POJAUTEISIMH, 3a MCKIFOUYEHUEM CIIy4aeB, KOIZa 3TO IPOTUBOPEUYUT €ro
uHtepecaM. [Ipu paccMoTpeHHH BOIpoca 0 MECTE JKHTEJILCTBA HECOBEPILIEHHOJIETHETO peO&HKa
Cyl o00s3aH y4uTHIBaTb MHEHHE OOOHMX pOJUTENIeH, 3aKII0UEHHE OpraHoOB OINEKU U
MIONIEYUTEIILCTBA, & TAKXKE MMO3ULIUIO CaMOro peOEHKa, €CIM OH JIOCTHUT BO3PACTA, MO3BOJISIOIIETO
BBIPa3UTh CBOE MHeHME. OHAKO HA NMPAKTHUKE CyJbl HE BCEra CIAEAYIOT ITUM IPUHLUIIAM, YTO
MOXET NPUBECTH K HAPYHICHUIO >KWIMIIHBIX NpaB peOéHka. OAHUM M3 SIPKUX IMPUMEPOB
sBisiercst perieHue BepxoBHoro Cyna Poccuiickoit denepaiviv, KOTOPbIA OTMEHWII PEILICHUE
palioHHOTO Cyza, JMIIaroniee peOEHKa MpaBa MPOXKUBATH € MaTepblo. BepxoBueii Cya
MOJUYEPKHYJI, YTO MPH PACCMOTPEHHUU MOJOOHBIX CHOPOB HEOOXOJMMO YUYHUTHIBATH MHTEPECHI
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peOEHKa 1 Bce 0OCTOSTENbCTBA, CBA3aHHBIC C YCIOBUSMH €0 MpokuBaHus. B cBoéM pereHun
BepxoBubiii Cyn OTMETHI, YTO MaTe€pUAbHOE IOJIOKEHHE WM OBITOBBIC MPEUMYIIECTBA
OJTHOTO M3 pOAUTENEH HE MOTYT ObIThb €IMHCTBEHHBIM OCHOBAHUEM Ui OIPENEICHUs] MecTa
xuTenbcTBa pedéHka. Cya  JOMKEH pacCMOTPeTb MHOMXKECTBO  (DaKTOpOB,  BKIIIOYAS
MICUXOJIOTMYECKYI0 0OCTaHOBKY, NPUBA3aHHOCTh PEOEHKA K KaKIOMY U3 POJMUTENEH, a TakkKe
3aKJTIOYEHUS] OPraHOB OIEKH M TIONEUYMUTENhCTBA. B HEKOTOpBIX Cilyyasx Uil OOBEKTHBHOU
OLIEHKH CHUTyalldd MOTYT OBbITh Ha3HA4€Hbl SKCIEPTHU3bl, HANpaBJIEHHbIE Ha BBIIBICHUE
HAWIYYIIUX YCJIOBUH JUIS MIPOXKUBAHUSI U BOCIIUTAHHS HECOBEPIEHHONETHET0. Takum obpaszom,
cyneOHas pakTUKa IEMOHCTPUPYET HEOOXOTUMOCTh BCECTOPOHHETO U TIIATEIHFHOr0 MOAX0/a K
pa3pelIeHuIo CIIOpOB, 3aTParuBalOIINX HHTEPECHI JeTel [§].

He MeHee BaKHBIM BOIPOCOM SIBJISIETCSI OTPAHWYEHHME HCIIOJIB30BAHUS SJIEKTPOHHOIO
npaBocyaus. B pamkax cyneOHO# pedopMbl, B 4aCTHOCTH, B Xone peanuzanuu deaepaabHon
ueneBoil mporpammbl «Pa3zButue cynebHoil cuctembl Poccum Ha 2013-2024 rommi»,
IUIAHUPYETCS MEepexXoll K JJIEKTPOHHOMY TnpaBocyauto [5]. M3yueHue JeicTBYIOLIETO
3akoHonarenberBa Poccniickont denepanuy Mo3BOISIET CACNIATh BBIBOJA O HAJIUYHUU IIPABOBOM
0a3bl, KOTOpas peryaupyeT Takhe acHeKThl, KaK JJIEKTPOHHAs Mojaya JIOKyMEHTOB B CYII,
OTIpaBKa CyIeOHBIX yBeIOMJIEHHH B 1M(poBOoM (opmare, a Takke PaCCMOTPEHUE JAEN C
MPUMEHEHUEM COBPEMEHHBIX TEXHOJIOTHil.. bonee neTanbHo BOpockl HU(POBU3aIMY Cy1eOHOM
CHUCTeMbI ObUIM paccMOTpeHbl B HayuHoil pabote A.H. Ilpmwxennukosoit u I'.}HO. Komsiapl
ABTOpBI OTMEYAIOT, YTO BHEJAPEHHUE TEXHOJIOITMYECKUX PELICHUH CIIOCOOCTBYET 3HAUUTEIBHOMY
IIporpeccy B MOJAEPHU3ALIMYU CY/IeOHOM CHUCTEMBI, MOBBIIAsA €€ F3PPEKTUBHOCT U JOCTYITHOCTh
st tpakaan [6, C. 246]. OgHako, HECMOTpA Ha OYEBHIHBIC MPEUMYIIECTBA SJICKTPOHHOTO
IIPaBOCY/IMs, €ro IPUMEHEHHE B JKWIMIIHBIX CIIOpPaX CONPSDKEHO C  OINpPENEIeHHBIMU
CIIO)KHOCTSIMU. JKWIIMIIHBIE CIIOpBI, KaK MPaBHJIO, pACCMAaTPUBAIOTCS MO MECTY HaXOXKIECHHS
CHOPHOTO MMYILECTBA, YTO CO3/1A€T TPYAHOCTH ISl OAHOM M3 CTOPOH B Ciy4ae 3HAUMUTEIIbHOU
YIAJICHHOCTH OT MECTa MPOBEACHUS CyJeOHOro pa30MpaTesibCTBa. YUacTue B MPOLECCe MOXKET
ObITh 3aTPYJHEHO M3-32 HEOOXOIMMOCTH MPEOONECHUS OOJBIINX PACCTOSHHUNA, (PHUHAHCOBBIX
3aTpaT Ha MPOe3] U APYIHX JUYHBIX OOCTOATENbCTB. B Takux YCIOBHSIX Ja)xe BHEIPEHUE
UQPPOBBIX TEXHOJIOTHI HE BCErlla CIOCOOHO MOJHOCTHIO YCTPAHWTH Oaphephl, CBS3aHHBIC C
(bu3nyuecKoil yIaneHHOCTbIO CTOPOH OT MECTa pacCMOTpEHHUs nena. TeM He MeHee, pa3BUTHE
JIEKTPOHHOIO TPaBOCYJUSI OTKPBIBAET HOBBIE BO3MOYKHOCTH JJIsl YIPOLICHUS MPOLENyp U
MOBBIILIEHUSI IOCTYITHOCTU CYJ€OHON 3alUThI, YTO OCOOEHHO BaXKHO B YCIIOBUSX COBPEMEHHOI'O
obmectBa. Cyq BO MHOTHX CiIydasiXx OTKa3bIBaeT CTOPOHAM B PAaCCMOTPEHHH HCKOBOTO
3adBJICHUS 10 MPUYMHE HApYILIEHWs] MPUHLIMIA TEPPUTOPUAIBHOM MOJICYJHOCTH, 4YTO
OTpaykaeTcsl Ha CPOKaXx IO MPUHATHIO PELLICHHUS.

Eme onHoli BakHOW mMpoOJieMOM SIBISIETCS HapyIIeHHE MpaB B CyAE COTPYAHHUKOB
BHyTpeHHUX nen. CornacHo aHanmzy ®denepambHoro 3akonHa ot 30.11.2011 Ne 342-®3 «O
ciykOe B opraHax BHYTpeHHHUX Aen Poccuiickoit ®enmepaiiui U BHECEHUM W3MEHEHHUH B
OTHENIbHBIE 3aKOHOJAaTeNbHble akThl Poccuiickon ®enepanumn» 3aKOHOJATENb IOCBATHII
MIPEJICTABIIEHHBIM COLMAJIBHBIM TapaHTUsM OTAEIbHYIO CAMOCTOSATENbHYIO I1aBy [4]. Ctatbs 67
periaMeHTHpyeT BOIMPOCHl 0OECHeueHUs KUIbEM COTPYJHUKOB OPraHOB BHYTPEHHHX JAET U
4IeHOB HMX ceMmed. K coxaneHnro, B JaHHOM CTaTb€ 3aKOHOJATEIb OIPAaHUYWIICS JIUILIb
OTCBUIOYHOM HOpPMOW, B COOTBETCTBUM C KOTOpPOH oOOecrieueHue COTPYJHHKA OpraHOB
BHYTPEHHUX JI€]1 U WICHOB €0 CEMbHM JKWIbIM IOMEUICHUEM, MEIUIMHCKOE U CaHUTapHO-
KypOpTHOE 0OecrieueHHe COTPYIHUKA U YWIEHOB €r0 CEMbH OCYIIECTBIISIIOTCS Ha YCIOBUSX U B
MOPsIZIKE, KOTOPBIE YCTAHOBIIEHBI 3aKOHOAATENbCTBOM Poccuiickoit denepannu. B pesynbrate
9TOT0 YKa3aHUs y CyJa MOT'YT BO3SHUKHYTH CJIOXHOCTU C HCIOJIb30BaHHEM HY>KHOM IPaBOBOM
HOpMBL. Benp B Kakaoil cuTyariu HEOOXOIUMO TIIATEIbHO H3YYUTh MHOKECTBO 3aKOHOB,
YTOOBI HANTH MOAXOAIIYIO CTaThIO.
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Ha ocHOBaHMH BBIIEU3I0KEHHOIO Mbl IMEEM IIPABO YTBEPKIATh, YTO CYILECTBYIOIINE
npoOaeMbl CylIeOHON 3allUThl KIIUIIHBIX TPaB BO MHOTOM CBSI3aHBI C HMMEIOLIMUCS
MPaBOBBIMH  MMpo0elaMi B JICUCTBYIOIIEM  3aKOHOJATENBLCTBE.  [IpaBOmpuMEHUTENSM,
MIPEUMYIIIECTBEHHO CYy, TpeOyeTcs 3aTpaTUTh CYIIECTBEHHOE KOIMYECTBO BPEMEHU U CHJT JIJISt
IIPUHATHS OCHOBHOI'O IPOLECCYAJIBHOTO PEUICHHs, YTO OTPAXAeTCs Ha CBOEBPEMEHHOCTH WU
CIPaBEUIMBOCTH UTOTOBOTI'O PELICHUSI [0 KOHKPETHOMY BOIIPOCY.
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AHHOTAIIMA

AJIBOKAaTCKOE COOOIIECTBO TECHO B3aWMOJICHCTBYET C OpraHaMH TOCYIapCTBEHHOM
BJIACTH B LIEJSIX JOCTMOKCHHUS 331y IO 3aIlUTe TIPaB U 3aKOHHBIX MHTEpecoB rpaxkaad. Camoe
TECHOE B3aUMOJICHCTBUE OCYILECTBISIETCSI MEXIY aJBOKAaTypold U TEppPUTOPHATBLHBIMU
OpraHaMu FOCTHIIMH, OHAKO CETOMHS HaOJIOMAeTCs PsJ CYIIECTBEHHBIX MpoOsieM. B maHHOM
CTaThe aBTOPHI AHAIM3UPYIOT KIFOUEBHIC MPOOJIEMBI B3aUMOJCHCTBUS M TPENIAraloT CIIOCOObI
WX pa3pelicHus.

KiroueBble cJioBa: aJIBOKAaTypa, IOCTUIIMS, MPABOBOE PETYIUPOBAHUE, OecIUiaTHas
MOMOIIIb, B3aUMO/ICIICTBHE OPraHOB BIIACTH.

Abstract

The legal community works closely with government authorities in order to achieve the
objectives of protecting the rights and legitimate interests of citizens. The closest cooperation is
carried out between the legal profession and the territorial judicial authorities, but today there are
a number of significant problems. In this article, the authors analyze the key issues of interaction
and suggest ways to resolve them.

Keywords: advocacy, justice, legal regulation, free assistance, interaction of authorities.
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B3auMopeiicTBre OpraHOB IOCTULIMM M aJIBOKATyphl B HAILIEH CTPaHbI MPOCIEKUBACTCS
JUIMTEJIbHBIN NIEPUOJ BpeMEHU. M3BECTHO, UTO B COBETCKMU Neproa MUHUCTEPCTBO HOCTULIAU
CCCP sBnsicsi UEHTPATBbHBIM OpPraHOM YIPABJIEHUS, OCYIIECTBISBIIMNA PYKOBOJICTBO HAaJ
aIBOKATCKUMHU O0pa30BaHMSAMH W aJBOKATAMHU HA BCEH TEPPUTOPUU COBETCKOTO Ccoro3a. B
[IEPUOJI HOBEWIIEM WCTOPHM aJBOKaTypa CTaja CaMOCTOSTEJIIBHBIM UM HE3aBHCHMBIM
npodecCHOHANTBHBIM cO001IECTBOM. HecMoTpst Ha OOHOBIICHHBIM MPABOBOM CTaTYC aJBOKATYpPhI
Poccuiickoit  ®exepaund  B3aUMOJICWCTBHE C  MHHHCTEPCTBOM  IOCTULIMM Ha  BCEX
rOCYApCTBEHHBIX YPOBHSAX OCTAETCA JOCTATOYHO IUIOTHBIM. B wactHocTH, H.B. EHNMHA B cBOoEM
HAay4YHOM TpYZAE MNPUXOAUT K BBIBOAY, UYTO COBPEMEHHOE B3aUMOJEHCTBHE aJBOKaTypbl M
MUHHCTEpCTBa tocturu Poccuiickoit ®Denepary CHOCOOCTBYET JOCTIKCHHUIO OCHOBHOM
3aJ]auu, BHIPQ)KEHHOU B MPECeUeHUH HapyIIEHUH KOHCTUTYLIMOHHBIX TpaB U cBOOO/ YesloBeKa 1
rpaxnanuHa [1, C. 121]. HecmoTps Ha TecHOe B3aMMOJEHCTBHS aJABOKAaTYpbl 1 MUHUCTEPCTBA
IOCTHIIMY, BO3HHKAET CYIIECTBEHHOE KOJMYECTBO MpOOJieM, OCOOEHHO Ha pPEruoHaIbHOM
ypoBHe. COBOKYITHOCTB 3THUX MPOOJIEM MOAJECKUT CTPYKTYPHOMY aHAIM3Y B LIEJSIX BBIPAOOTKH
pelieHusl.

[Ipexne Bcero creayer BbIICIUTh MPOOJIEMY, CBS3aHHYIO C TOCYAapCTBEHHOU
GbyHKIKEH, OKa3bIBA€MOW TEPPUTOPUAIBHBIMU OpraHaMH MHHUCTEPCTBA IOCTUIMU B cdepe
anBokatypbl. CornacHo npuka3zy Munucrepcra toctuiiun Poccun ot 09.10.2024 Ne 296 «O6
yrBepkeHun Ilopsnka BeaeHuss EQuHOro rocymapCTBEHHOIO peecTpa aJBOKAaTOB U COCTaBa
BKIIFOYAaEMbIX B Hero cBeAeHud W Ilopsaka Bblgaun  yIOCTOBEPEHHUS — AJBOKATA»
TEePPUTOPHUATILHBIC OpPTraHbl OCTHIIMK OO0S3aHBl BECTH CIEIMATBHBIA PEECTp aIBOKATOB IO
KaxaoMmy cyobekry Poccuiickoit ®enepanyu, a TakkKe OCYHIECTBIATH IPOLENYpPY BbIIAuU
aZiBOKataM ynocToBepeHuil [2]. YkazanHass (yHKIMS OCYILECTBISETCS TOCYAapCTBEHHBIMU
TPOXIAHCKUMHU CIIY)KalllUMUA TEPPUTOPUAIBLHBIX OpraHoB rocturu. Cama uHbopManus
MPEIOCTABIISIETCSI KaK B CaMUX TEPPUTOPUATBHBIX OpPraHax IOCTHIIMH, TaK W TOCPEICTBOM
pa3MeleHns: B CeTAX OOIIEero JOCTYyIa, BKIIFOYasi UCTIONB30BAHUE CPEACTB Telne(OHHOM CBSI3U U
3JIEKTPOHHOM TEXHHUKH.

K coxanenuto, ajBOKaThl CTOJKHYJIMCh C pPSOOM MpoOjeM, CBSI3aHHBIX C
BOCCTAHOBJICHHMEM 3amuceil B peecTpe. B kadectBe mpumepa cielyeT MPHUBECTH CUTYAIUIO,
KOTOpasi mpou3olia ¢ agokaroM PecnyOnuku Jlarectan, ctaTyc KOTOpOro ObLI MpeKpalieH B
2018 r. AnBokat obpartuicst B BepxoBusiii cyn Poccuiickoii denepaniuu 1711 OTMEHBI PEIICHHS
aJIBOKAaTCKOM majatel cyObeKTa O MpEeKpalleHuu cTaryca. BepXoBHBIN CyJ BCTal Ha CTOPOHY
a/IBOKaTa, OJHAKO CBEJCHUS O BOCCTAHOBJIEHMHM B PETUCTPALIMOHHOM pEECTpPEe aJBOKATOB
Pecniybnuku [larectan BHeceHbl He ObUTH. [Ipy mOBTOpHOM OOpaIeHUu ¢ aIMUHUCTPATUBHBIM
HCKOM, B KOTOPOM aJIBOKAT IPOCKJI IpU3HaTh a03. 3 nmom. «ay, 1. 8 Ilopsaka BeneHus peecTpoB
aJIBOKaTa HEJIEHUCTBYIOIIMM, BepXoBHBII Cyl OTKa3aja B yAOBJIETBOPEHHH. B HCke B KauecTBe
OCHOBHOTO JTIOBOZIa OBLJIO YKa3aHO, YTO OCIIAPHBAEMOE MOJIOKEHHE MPOTHBOPEUYHT TPeOOBAHUSIM
3akoHa 00 azBoKatype M 3aKoHa O cyieOHoi cucteme. Pemenne 00 oTkase B yAOBICTBOPEHUN
ucKa ObLJI0O MOTHBHPOBAaHO BepXOBHBIM CyIOM TeM, YTO OCMapMBacMOe HE HapyIIaeT MpaBa U
3aKOHHBIE MHTEPECHl 3asBUTENS, a BHECEHHME M3MEHEHUU OCYIIECTBIISIETCS HAa OCHOBAaHUU
yBengomiienus CoBeTa aJBOKaTCKOM maiatol [3].

Mpsl numeeM IpaBO YTBEPKAAaTh, YTO HECMOTpPS Ha PEIICHUE Cy/a BBICHIEH WHCTaHIIMHU
MOPSZIOK BEICHHSI peecTpa ACUCTBUTENBHO MOMAJEKUT YCOBEpPLICHCTBOBaHMIO. Mcxons wu3
aHanm3a denepabHOro 3aKkoHa «O0 aIBOKATCKOM NEATEIBHOCTH U afBoKaType B Poccuiickoii
Oeneparmn» ot 31.05.2002 Ne 63-D3, a uMEHHO conepkaHKe CT. 16 MOKHO NIPUNTH K BBIBOAY,
YTO HOpPMa CTaThU HE PETYJIMPYET BOIPOCH BO30OHOBIICHUS cTaTyca aaBokata [4]. OTcyTcTBUE
yKa3aHHOM perjiaMeHTallid TMOBJIMUI0O Ha TMpoLecc BO30OHOBJIEHME CTaTyca B peecTpe
COTPYIHUKAMH U CIEIHaINCTaMH TePPUTOPHAIBHBIX OpraHoB roctuimn. CrenayeT pa3paborath
JIOTIOJIHUTENIbHBIE TPeOOBAaHUSI M PEKOMEHIALMU [0 BOCCTAHOBJIEHUIO CTaTyca aJiBOKara B
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peectpe anBokaToB cyObekTOB Poccmiickoit deneparuu. B ciiydae BOCCTaHOBJICHHS cTaTyca
aZBOKaTa MO pELICHUIO CyJa caMu Cy[eOHble peIIeHHs BIOCIEICTBUM HWTHOPUPYIOTCS
UCTOJIHUTEIbHBIMU OpPraHaMH, YTO MPUBOJUT K HAPYILLIEHUIO [IPAaB U 3aKOHHBIX HHTEPECOB.

HemanoBaxHoii mpo0biaemMoil B3auMo1eHCTBHS aIBOKaTyphl U TEPPUTOPHATIBHBIX OPraHOB
IOCTUIIMM SIBIISIETCSl OOECIieueHHe OKa3aHUs KBaIU(UIIMPOBAHHOW OPHIMYECKOM MNOMOIIN
rpaxnanaMm Poccuiickoit ®Peneparu. B xaxnom cyowekte Poccuiickoit  ®eneparyn
TEPPUTOPHUATIEHBIE OPTraHbl IOCTUIIMU 00ECTICUHBAIOT JAEATEILHOCTh aJBOKATOB M0 00ECTIEYEHUIO
OecriaTHOM IOPUAMYECKONW TOMOIIM, YTO BBIPAKEHO B (DHHAHCUPOBAHUM JIESTEIHHOCTH
a/IBOKaTOB, BBIJCJIIEHUM CIEUUAIbHBIX TOMEIIEHHH, 00eCreueHH CpelCTBAMU CBSI3M U BO
MHOroM WHOM. OCHOBHBIE MPOOJEMBI B cepe OKa3aHUsi OecIIaTHOW FOPUANYECKON MOMOIIU
HEOJHOKPATHO SIBJIIIOTCS MIPEMETOM Hay4HBIX HMCCIIEAOBaHMM. Bce MX MOXHO pas3ienuTth Ha
HECKOJIBKO TpYII: MpoOJeMbl HEIOCTaTOYHOCTH (PMHAHCUPOBAHMS PETUOHAIBHBIX CHCTEM,
CIIO)KHBI MEXaHH3M OTYETHOCTH TOJIyUYEHUs] OIUIaThl OKa3aHHs OECIUIaTHOM HOPUIAMYECKOMN
MIOMOIIH, HEIOCTATOYHOCTh HH(POPMUPOBAHHOCTH TpaxkaaH. CripaBeanBo oTMedaroT KynbkoB
K.K. u llIymor I1.B. BepHO yKa3bIBalOT B CBOCH HAy4yHOW pabOTe, YTO B HACTOSIIEE BPEMsI
OTCYTCTBYIOT €IMHBIE CTAHIApPTHI JJIsl aJIBOKATOB B IpOIecce OKa3aHHs OecIuIaTHOM MOMOIIH
HaceleHno. Bo3MoxkHO, pa3paboTKoW CTaHJapTOB 3aliMeTCs TEPPUTOPHATIBHBIE OpraHbl
rocturuu [5, C. 2]. OTnensHO aBTOpBI OOpaIar0T BHUMaHHWE HAa OOCTOSATENHCTBA OKAa3aHMS
OecrIaTHOM IOPUINYECKONH MOMOIIM, CBsSI3aHHBIE ¢ (opmMamMu OoT4eTHOCTH. lIpemiaraercs ux
YIPOILUEHHUS, UCKITIOYasl JONOJHUTENIbHYI0 OIOPOKPAaTUUECKYIO Harpy3ky. B cBoro ouepenb, Mbl
MMeeM MpaBO YTBEpXKIaTh, YTO MpEJCTaBICHHAs MpolsieMa MMeeT MPaKTHYECKH Xapakrep,
MOATOMY HW3MEHEHHH HOPMAaTHUBHO-TIPAaBOBOTO XapakTepa He mnotpeOyer. I[lpemnaraercs
YBEJIMUNTh (PUHAHCHPOBAHHE JEATEIbHOCTH a/JBOKATOB, a TAKXKE WMHBIX JIMI, OKa3bIBAIOIMX
OeCIIaTHYIO IOPUAMYECKYIO MOMOIb, a TaKXkKe pa3padoTaTh psja TpeOOBaHMI M CTaHAAPTOB,
HETOCPEICTBEHHO CBSI3aHHBIX C OKa3aHHMEM OECIUIaTHOM IOPUAMYECKONW MOMOILIM B KaKAOM
PErvoHe Halllel CTPaHBL.

OtnenbHON TPOOJIEMOI B3aMMOAEHCTBUS aBOKATyphl M TEPPUTOPHUAIBHBIX OPraHOB
IOCTHLIMM SIBJIIETCSI TIPOLIE/lypa, CBSI3aHHAs C JIMIIEHHEM CTaTyca YeXaBIIUX aJBOKAaTOB.
MUHHCTEPCTBOM FOCTUIIMM HECKOJIBKO JIET Ha3aj ObLIM MPEAIOKEHBI MONPABKU B COJIEPKAHUE
3akoHa 00 aJBOKAType, COTIAaCHO KOTOPBIM IMPUHATO PELICHHE O JIMIIEHUH CTaTyca yeXaBIINX
a/IBOKaToB. TeppuTopualibHbIE OpraHbl IOCTUIMH OO0s3aHbl CIEIUTh 32 a/JIBOKaTaMH, KOTOPbIE
yexanu u3 Poccuiickoii @eneparmu 6onee yeM Ha roa. K coxanenuto, nepedeHb TpeOOBaHUH,
COIJIACHO KOTOpPBIM BBIE3/] aJBOKAaTa 3a IpeJesibl Halled CTpaHbl Ha JUIMTENIbHBIA IEPUOL
BPEMEHH SIBIISIETCS YBAKUTEIBHBIM, HE 3aKPBITHII. JTO MO3BOJISET CIYKALIUM CaMOCTOSITEIIBHO
pelIaTh yBa)KUTEJIBHOM SBJIAETCS NPUYMHA WM HeT. Ha Haml B3risa 3TO MOXKET IPUBECTH K
MIPEBBILLIECHHUIO TIOJTHOMOYMN U 3aTPyIHEHUIO AESTEIbHOCTH a/BOKaTa 3apyobexoM. Kpome toro,
[0 MHEHHUIO aJ[BOKATOB JIMIIEHHWE CTaTyca aJBOKATOB MO MPHYMHE BbIE3Ja 3apyOex Ha
JUIMTEIbHBIN CPOK CBUAETENILCTBYET O IOAPBIBHOM JESITENBHOCTH MHCTUTYTA aJBOKATYPhl TAKUX
IpeAcTaBUTENEeH aIBOKATCKOro coodiiecTBa. HemanoBakHbIM SIBISIETCS M TO, UTO JJISI IPUHSITHS
OKOHYATEJIbHOIO PELICHUs] O JIMIICHWU CTaTyca aJBOKara JJisl COBETa aJBOKATCKOW MaJlaThl
OylIer urpatb MHEHHE TEPPUTOPUAIBHOIO OpraHa IOCTHULHMM, YTO B MTOr€ YyKas3bIBaeT Ha
IIPOTUBOJICHCTBUE FOCTULIMM JIEATEIBHOCTH aJBOKAaTypbl. MOXHO yTBEpXkIaTh, 4YTO JAHHBIE
MONpPaBKK  CBOEOOpa3Hbl M MPOTUBOPEUYMBBI KOHCTUTYLIMOHHBIM TIOJIOKEHUSIM.  Takue
OCHOBAHUS, KaK JJIMTEIFHOE TpeObIBaHHE 3apyOeKOM HE MOTYT SIBISATHCS OCHOBAHUEM IS
IIPUOCTAHOBJICHUS U IIPEKPAILICHHUS CTaTyca aJBOKATA.

Ha ocHOBaHMM BBIIIEN3/I0)KEHHOIO MBI HMEEM IIPaBO YTBEp)KIaThb, 4YTO CErOMHS
CYLIECTBYET OO0JIbIIOE KOJMUYECTBO MPOOIeM B3aUMOJICHCTBUS aIBOKATYPbl U TEPPUTOPUATIBHBIX
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opraHoB roctuiy. Hamu ObUTH BBIIETICHBI CaMble pacTipocTpaneHHsble. VX penienue Tpedyer He
TOJIBKO JIOTIOJHUTENBHOW HOPMAaTHBHO-TIPABOBOM pETJIaMEHTALIMH, HO TAaKXKe JOMOJHUTEIbHBIX
BCIIOMOTATEJIBHBIX MEp, B YaCTHOCTH (pMHAHCOBBIX. HecMOTpsi Ha cymiecTByromme mpo0ieMbl
B3aMMOJICHCTBHE aJIBOKATyphl M TEPPUTOPHAIBHBIX OPraHOB IOCTHLMHM C Ka)KABIM TOJIOM
BO3pAcTaeT, CJIEeJOBATEIbHO PELICHUE YKa3aHHBIX MpobieM OyzaeT pa3paboTaHo B Oumkaiiiiee
BpeMsL.
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AHHOTALUSA

B HacTosimiee BpeMs IOpHIMYECKas HayKa 3aHITa TOUCKOM AS(P(PEKTHBHBIX METOIOB
YperyJIupoBaHUsl 3€MEJIbHBIX CIIOPOB, KOTOpBhIE TPOMCXOMAT Ha TeppuTopuu Poccum.
Crnernmanuctel B 00JAacTH MpaBa M HOPMATHUBHBIC aKThl MOJYEPKUBAIOT HEOOXOAUMOCTH
JCTATBHOTO aHaJM3a 3€MEJIbHBIX KOH(MIMKTOB, OTMEYas WX IOBBIIICHHYIO BEPOSTHOCTH B
KOHTEKCTE 3€MENIbHBIX OTHOIIECHUI. B cTaThe MpoBeACH aHAIN3 3aIUThI MPaB (PU3UICCKHUX JTUIL]
B KOHTEKCTE 3€MEIbHOI0 IpaBa.

KiioueBble ciioBa: 3eMeNbHBIE CIOPBI, 3€MEILHOE IMPaBO, MPaBO COOCTBEHHOCTH,
3eMEJIbHBIN yYacTOK, 3alllUTa 3eMENTBbHBIX TIPaB, CIIOCO0 3aIUTHI.

Abstract

Currently, legal science is engaged in the search for effective methods of resolving land
disputes that occur on the territory of Russia. Experts in the field of law and regulations
emphasize the need for a detailed analysis of land conflicts, noting their increased likelihood in
the context of land relations. The article analyzes the protection of the rights of individuals in the
context of land law.

Keywords: land disputes, land law, ownership right, land plot, protection of land rights,
method of protection.
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3eMJIsl — OCHOBA JKM3HU Ka)KJI0T0 U3 Hac, IOATOMY oOeclieueHue JOCTyIa K Hel 71 BcexX
rpakJaH CTOMT B YMCJIE KIIOUEBBIX 3ajau rocygapcTBeHHoN BiacTu. B ct. 2 Koncruryuun PO
MOJJYEPKUBAETCS, YTO 3allldTa NpaB M CBOOOJ TpakJaH CTOMT Ha BEpPUIMHE NPHOPUTETOB
rOCyJapCTBEHHBIX MHCTUTYTOB [1].

Poccuiickasi mpaBoBasi cucTeMa TNPEIOCTaBISIET Hajajekallee oOecreyeHue IpaB
YeJI0BEKa Ha 3EMIII0 YEPE3 Pa3IMUHbIE HOPMBI IPAXIAHCKOTO U 36MEJIBHOIO 3aKOHO/1AaTENbCTBA.
Tem He MeHee, MTpaBOBbIC NMPENATCTBUS B JaHHOW 00JAaCTH HE MCUE3alOT, a JIUIIb MPUHUMAIOT
HOBBIE (DOPMBI M COZIEPKaHUS. DTO CBSI3aHO C MPEBPALICHUEM 3€MJIM B OOBEKT IPa)KTaHCKUX
CHENIOK U C U3MEHEHMSMH B MOJXO0JAaX K Pa3peleHHIO CIIOPOB, 3aKpEIJIEHHbIMU B 64-i1 cTaThe
3emenbsHOro Koaekca P [2].

CHopsl, CBSI3aHHBIE C 3€MJIEH, BOZHUKAIOT M3-3a PA3HOIVIACHIA MO BOMPOCAM BIIAJICHUS,
UCTOJIb30BaHMs WM DPACHOPSDKEHMsI 3€MENIbHBIMM  ydacTKaMHM, a TakXke B IIpolecce
BOCCTaHOBJICHUS IIPaB COBJIAJIENbLIEB 3€MJIM, YbHU MpaBa ObLIM HapyIleHbl cTOpoHaMHU. Yacto
Takue KOH(DIMKTHI TPOUCXOMAT H3-32 HEMPaBUIBHOIO OQOPMIIEHHS TIpaB Ha 3eMJIIO,
HE3aKOHHOTO 3axBaTa Y4YaCTKOB, HapylleHHs TMpaBWil Ja00pococencTBa M JIPYTHUX
IIPOTUBOIIPABHBIX JICHCTBUI.

Bonpocsl, cBsA3aHHbBIE C BIAJICHUSIMU 3€MJICH, YaCTO CTAHOBATCSA MPEAMETOM CIOPOB,
KOrJa Y4YacTHMKHM CcIloOpa IOABEPral0T COMHEHMIO 3aKOHHOCTb PELICHWH OpPraHOB BIIACTH,
3aHMMAIOLUXCS paclpeelieHUeM M IMepeAadeil 3€MeNbHbIX YYacTKOB. BO3HMKAlOT U WHBIE
pasHorjacusi, CBA3aHHbIE C HECOIJIACHMEM IO IMOBOAY IPEJOCTABICHUSI 3€MENIbHBIX YyYacTKOB
OIpEe/IETICHHBIM JIMI[aM WJIM BOIIPOCAMU UX NIEPEAAayu 110 HACIIEICTBY.

B 9T0i1 CBsI3BM 0COOYI0 AaKTyaldbHOCTh NPHOOPETaeT MOWCK HAWIYYIIEr0 MEeTOoAa
BOCCTaHOBJICHMSI HapylleHHbIX mpaB. CT. 12 I'paxkmaHCKoro Kojekca MpeajaraeT MIUPOKUN
CHEKTp HMHCTPYMEHTOB JJIsl 3alUThl IpaB, BKJIOYas CaMO3ALIUTY, J10KAa3aTelIbCTBO IpaB,
KOMIICHCAIIUI0O MOpPAJbHOTO Bpeda U BO3MEIEHHE MaTepuanbHbix YObITKOB [3]. ['maBa IX
3eMeNbHOrO0 KOJIEKCa TAK)Ke BKIIOYAET B Ce0S pasiuuHble METOAbl 3almThl. Kakabii
TpaXJaHUH UMEET MPaBO BHIOMPATH JOOYIO 3aKOHHYIO (hOpMY 3alIUThl CBOMX MpaB Ha 3EMIIIO,
9TO TI03BOJISIET eMy 3(p(peKTHBHO 3alIMIIaTh CBOM HHTEPECH [9, ¢. 696].

B cBoem Tpyzne «lloHsATHe YOBITKOB B IpakIaHCKOM U 3eMeNIbHOM mpaBe» topuct FO.I'.
XKapukoB momYepKUBaeT Ba)XKHOCTh TIJIYOOKOTO 3HAaHUS 3aKOHOJATENbHBIX OCHOB U
HOPMATUBHBIX JIOKYMEHTOB JJIsi BBIOOpa Hanbosee yaauyHOro METO/Aa 3aluThl mpaB (8, c. 73].
Tonbko BceCcTOpOHHEE IOPUIMUECKOE HCCIIEOBAaHUE [Iefla CIHOCOOHO BBISIBUTH Hauboiee
3 PEKTUBHBINA MyTh 3aIUTH UHTEPECOB.

T.®. JlarmHa, aBTOp cTaTh¥ B KypHale «lIpn3HaHue npaB Ha 3eMeENbHBIE YYACTKH Kak
croco0 3aIUThI IPaBay, aKIIEHTUPYET BHUMaHUE Ha BaYKHOCTH KOPPEKTHOTO 0(OPMIICHUS ITPpaB
Ha 3eMJII0, KOTOopas sBisieTcss (pyHIaMEHTaIbHOW B 3€MEIbHOM M TPa)KAAHCKOM IpaBe. B
npouecce CyleOHBIX  pa30upaTelbCTB HCTELl 00s3aH  MPEJIOCTaBUTh  JI0KA3aTelbCTBa,
MOJTBEPKJAIOIIME €ro MpaBa Ha BIIAJICHUE 3eMJIel, OCHOBBIBAsICh Ha pelieHusx cyaa. K takum
JI0Ka3aTeNIbCTBaM OTHOCSTCS pa3IM4Hble JOKYMEHTHI, BKJIOYas JOKYMEHThl O Iepejaue
3eMeNbHBIX Y4YacTKOB, CIpPaBKU O BBILIATE ApEHIHBIX IUIaTeXed U Apyrue oduipaibHbIE
noareepxkaeHus 11, c. 9].

B cootBerctBuu ¢ I'n. 5 3emenbHoro kozaekca Poccuiickori denepaimu, Bce CHOPHI,
CBSI3aHHBIE C MPUOOpPETEHHEM IIpaB Ha 3E€MIIIO, JIOJDKHBI PEIIAThCs CYAEOHBIMU OpraHaMH.
CornacHo 1. 9.1 cr. 3 ®enepanbHoro 3akoHa «O BBEACHUM B JICUCTBHE 3€MEJIBHOIO KOJEKCa
Poccuiickont @enepauuu», JIMLA, paHEEe IONYyYUBIIME 3E€MEIbHBIC YYACTKM JUIA JIMYHOI'O
MOJIb30BAaHUSI HA YCIOBUSAX OECCPOYHOrO BIAJCHUS WIM IOJIb30BaHUS, MOTYT O(QOPMUTH 3TU
y4acCTKH B COOCTBEHHOCTH [4].

CymiecTByeT MEXaHU3M BOCCTAHOBJICHHUSI IPEKHErO MPABOBOIO IOJIOKEHUS, KOTOPBIN
II03BOJISIET BEPHYTHCS K IIPABOBBIM HOpPMaM, JIEHCTBOBABILNM J0 HapyLLEHUs [IpaB Ha 3€MIII0, U
MIPEKPATUTh JIIOObIE HE3aKOHHBIE AEUCTBHS, YTPOKAIOLIHE 3eMETbHOMY 3aKOHO/IaTEeNLCTBY [0, C.
164]. Ilpn HE3aKOHHOM U3BSATUH 3€MEITbHBIX YYaCTKOB HApYIIAlOTCs MPpaBa Ha COOCTBEHHOCTh, U
TOJIBKO CHELMAIbHbIE OpPraHbl MOTYT IPUHATh PEHIEHHE O TakoM u3biATHH. OpHAKO, 3TH
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peleHns: MOTyT ObITh OCIIOPEHBI B CY/IE, IOCKOJIBbKY Cy/e0Hasi CHCTEMa UMEET UCKITIOUUTEIbHOE
IIPaBO Ha NIPU3HAHUE FOCYJAPCTBEHHBIX AKTOB HEJEUCTBUTEIBHBIMH |7, C. 26].

[Ipu ncnonb30BaHUM 3€MENTbHBIX YYACTKOB YacTO BO3HUKAIOT KOH(IIMKTHI, CBSI3aHHBIE C
HapylIeHHEM IpaB M 3aKOHHBIX MHTEPECOB Y4YacTBYIOIIMX CTOpoH. K mpumepy, B xome
SKOHOMMYECKHX M XO3SICTBEHHBIX OTHOLICHWN YYAaCTHUKM MOTYT 3aHHMaTh 3eMIII0 0e3
COOTBETCTBYIOIIETO pa3pEIlICHUsl, HApyllaTh YCIOBHUS apeH/Abl WIM IMPUBOJUTH Y4YacTOK B
HEY/JOBJIETBOPUTEIHHOE COCTOSIHUE, YTO MOXKET IMPHUBECTH K Pa3HOIVIACHSM, CBSI3aHHBIM C
3eMJIeH.

B Koncturynuu Poccuiickoit ®enepany, B 4aCTHOCTH B 64-i1 CTaThe, 3aKPEIICHO
IIPaBO Ipa’kJaH Ha CIpaBEIIMBOE Pa3pEIICHUE 3eMENbHBIX CIOPOB. OHAKO, B COOTBETCTBUU C
NEUCTBYIOIMM 3aKOHOAATEIILCTBOM, MPHOPUTET OTAAETCS TOUCKY B3aWMOIIPHEMIIEMBIX
pElICHU TIOCPEJICTBOM aJbTEPHATHUBHBIX METOJOB DPa3pelICHUS KOH(MIUKTOB, TaKUX Kak
MeUaIys U apOUuTpaxk, a He OOpaIlEHHIO B CY/.

Pemenne IInenyma Briciiero Apourpaxknoro Cyna P® ot 24 mapta 2005 roma Ne 11
COIEPXKUT TOJIPOOHBIN aHAN3 KIIFOYEBBIX BOMPOCOB, CBSI3aHHBIX C Pa3peIICHUEM 3E€MENIbHBIX
CHOpOB. OTOT JOKYMEHT pacCMaTpuUBaeT OCOOCHHOCTH TPUMEHEHHS  3€MEJIbHOTO
3aKOHOJIaTENIbCTBA U TOJUYEPKUBAET CJIOKHOCTU, C KOTOPBIMH CTaJIKUBAIOTCS CYZAbl B MIPOLIECCE
paccmoTtpenust aen [S].

Take omHOW W3 Hambolee aKTyalbHBIX M CIOXHBIX MPOOJIEM OCTaeTcs BONPOC O
MIPUHYIUTEIBHOM H3bATUM 3€MENbHBIX YYAaCTKOB B HHTEpecax roCyJapcTBa WM MECTHOIO
camoymnpasieHus. B ciydasx, Korjia rocygapCTBEHHbIE OpraHbl HAMEPEHbI U3bATh YYaCTOK Y €ro
BJIaJENbl[a, OHU JIOJDKHBI IPEJOCTaBUTh OOOCHOBaHME, MOJTBEPIKIAIOIIEE PEATbHYIO
HEOOXOUMOCTh YUacTKa JIJIsl peau3aliii BKHEHIIINX TOCYJapCTBEHHBIX WM MYHUITUIATbHBIX
3ajay.

[TpoGnema 3amuThl MpaB COOCTBEHHUKOB 3€MENbHBIX YYaCTKOB MpPU MPUHYIUTEITHHOM
W3BATHU WX UMYIIECTBA TOCYJApPCTBEHHBIMH OpPraHaMU dYacTO CTaHOBUTCS TPEAMETOM
cyneOHbIX pa3OupaTenbcTB. OCHOBHOM MPUYMHON 3TOTO SIBISIOTCS HECOIJIacHe HEKOTOPBIX
3eMJIEBJIAJICNIBLIEB C YCIOBUSMU KOMIIGHCAIlMM WJIM HX OTKa3 IepelaBaTb CBOM 3€MJIU B
rOCy/IapCTBEHHYIO COOCTBEHHOCTb.

N3yuenue cyneOHON MPAKTUKK MOKa3bIBAET, YTO KIIOYEBBIM (PaKTOPOM, BIMSIOIIMM Ha
Ty cdepy, SBISETCS HEAOCTaTOYHAs WHGOPMHUPOBAHHOCTH 3EMIICBIAJICIBIIEB O TMpaBUIIAX
MPUHYAUTETBHOTO W3BATHSA, YTO SBISETCS TMPSIMOW  OOSI3aHHOCTHIO TOCYIAPCTBEHHBIX
yupexaeHuid. CornacHo IEMCTBYIOIIMM 3aKOHaM, MPH U3BATUM 3€MJIM TOCYAAapCTBO JIOJDKHO
MIPEUIOKUTh 3eMJICBIIAIECTbly KOMIIEHCALIMIO, COOTBETCTBYIOIIYIO PBIHOYHOW CTOMMOCTH
3eMJIH, a TaK)Ke BO3MECTHTh BCE YOBITKH, CBSI3aHHBIE ¢ oTepel umymiectsa [ 10, c. 45].

Takum 00pa3om, HECMOTPS Ha TIPOTPECC B CEIbCKOXO3MCTBEHHOW HHYCTPHH U YCHITHS
M0 YJYYIICHUIO YCIOBUM Ui arpapueB, CYIIECTBYIOT 3HAYMTEIbHBIE TPYAHOCTH, KOTOPHIE
MPUBOJAT K MHOTOYKCIICHHBIM HAapyLICHUSM TpaB U CyaeOHbIM criopaM. [yt perieHus: SThx
npobieM HeOOXOAMMO JOMOTHUTH 3eMENbHBIM KOJIEKC HOBOHM TJIaBOW, KOTOpas Obl MOAPOOHO
OIMKCBHIBANIA TIPOLEYPY HU3BATHS 3eMelb Uil TOCYAAPCTBEHHBIX M MYHHUIMIAIBHBIX HYXKI, a
TaKoke co31aTh 3(h(HeKTHBHBIE MEXaHM3MBbI 3aIUTHI ITPAB 36MJICBIIAICIIBIICB.
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AHHOTAINA

B craTthe paccMaTpuBaeTCs BIMSIHUE COIMAIBHBIX CETE HA KOHCTUTYIIMOHHBIA CTPOU B
COBPEMEHHBIX JEMOKpaTHUeCKuX obmmecTBax. (Ocoboe BHUMaHHE YIENsSeTcs MmpodieMam
pacrpocTpaHeHus Ae3uHGopMaliy, paJuKaau3aluyd U NOoISpU3alyd O0IIECTBEHHOTO MHEHHUSL.
AHAIM3UPYIOTCST  MEXaHWU3MBI, 4Yepe3 KOTOpPbIE COIHATIbHBIE CETH  CIIOCOOCTBYIOT
(OpMHUPOBAHUIO U PACHPOCTPAHEHHIO JIOKHOM HWHPOpPMalUMU, a Takke HUX poib B
paguKaIM3aliui OTACIIBbHBIX T'PYIIT HACCICHH. Hpe;[naranTCﬂ IMyTHu CMATYCHUA HCTATUBHOI'O
BJIMSHUS COLIMAIbHBIX CeTel Ha KOHCTUTYILHMOHHbBIC MPUHIIMIIBI, BKJIIOYAsl MOBBIIICHUE MeIua-
IPaMOTHOCTH HaceJICHHsI, COBEPIIICHCTBOBAHUE IIPABOBOIO PETYIUPOBAHUS U COTPYIHUYECTBO
rocyAapcTBa ¢ IUIATPOPMEHHBIMU KOMITAHUSIMH B LIEJSIX MPOTUBOJCHCTBUS PACIPOCTPAHEHUIO
BPEIOHOCHOTO KOHTEHTA.

KiroueBble ci10Ba: coluaibHbIE CETH, KOHCTUTYLIMOHHBIN CTpPOMH, Ae3uH(opmarus,
paluKaI3aIys, TOJSIPU3AIHs O0IIECTBA, OOIIECTBEHHOEC MHEHHE.

Abstract

The article examines the impact of social networks on the constitutional order in modern
democratic societies. Particular attention is paid to the problems of dissemination of
disinformation, radicalization and polarization of public opinion. The mechanisms through
which social networks contribute to the formation and dissemination of false information, as well
as their role in the radicalization of certain groups of the population are analyzed. Ways to
mitigate the negative impact of social networks on constitutional principles are proposed,
including increasing media literacy of the population, improving legal regulation and cooperation
between the state and platform companies in order to counter the spread of harmful content.

Keywords: social networks, constitutional order, disinformation, radicalization,
polarization of society, public opinion.

[upoko NpU3HAHO, YTO HCMOJIBb30BAaHUE COLMAIBHBIX CETEH CHOCOOCTBYET YCHUIIEHUIO
NOJUTHYECKOM MONspU3alMi B 0OLIecTBEe. AJTOPUTMHYECKOE YIIPABIEHHE KOHTEHTOM H
(GYHKUMU TEpCOHAIM3ALMU IUIaTGOPM COLMAIBHBIX CETed MOTyT NPUBECTH K CO3/IaHUIO
ny3blpeil (QUIBTPOB M 3XO-Kamep, I/ie TOJIb30BATEeNM MOJIYYaroT TOJIBKO HH(MOpMALUIO U
MHEHHUS, KOTOPbIE COOTBETCTBYIOT MX COOCTBEHHBIM YOEKIEHHUSM. DTO MOXKET HpPUBECTH K
YCHJICHUIO CYIIECTBYIOLIMX IMOJUTUYECKUX B3IVIALOB U YMEHBIICHHUIO BO3JACHCTBUS Pa3IMYHBIX
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Touek 3peHus. Kpome TOro, couuanbHble CETH MPEJOCTAaBISAIOT IUIATGOpMY IS
pacnipocTpaHeHus Je3MH(pOpPMAllM W TpOIaraHjbl, YTO MOXET ele OoJblle YCUIMTh H
YKPEMUTh NOJUTUYECKYIO MOJIIPU3ALIUIO.

Wmetormyecst JaHHbIE CBHICTENBCTBYIOT O TOM, 4YTO COIMAIbHBIE CETH OKa3aJlu
3HAYUTEJIbHOE BIMSHUE HA MOJUTUYECKYIO NOISIPU3ALIMIO, YMEHBIINB MOJUTUIECKUN JUCKYPC U
CIOCOOHOCTb HAXOAUTH TOUKU COMPUKOCHOBEHUS MEXK/y MPOTHUBOIMOJIOKHBIMHU MOTUTHIECKUMU
B3MJIJAMU. DTO MPUBENIO K YCUICHHUIO pa3JIeNieHHs U HEIOBEpUsSl MEXKITy JIFOJIbMHU U TIOCTABUIIO
0/l YTPO3Y MOJUTUYECKYIO CTaOMIIBHOCTD U IEMOKPATUUECKHE HOPMBI.

Buktop KakoTkuH B cBoeil crathe "BiusiHME COIMANIBHBIX ceTeii Ha paboTy
COTPYAHUKOB OPraHOB TOCYJApCTBEHHOTO M MYHHUIMIIAIILHOTO YIpaBieHHsA" paccMaTpHUBaeT,
KaK COIIMAIbHBIE CETH BIUSIOT Ha paboTy rocy1apcTBEHHbIX OpraHoB. KakoTkuH oTMedaeT, 4yTo
C OJTHOH CTOpPOHBI, COLMAIIBHBIC CETH MOTYT YJIYYIIaTh KOMMYHUKAIIMIO MEXKIY TPayKIaHAMHU U
TOCYAapCTBEHHBIMU CTPYKTYpaMH, IO3BOJISISI OpraHaM BIIACTH ObICTpee pearupoBaTh Ha
3anpockl ¥ poOIieMbl HaceneHust. C qpyroil CTOPOHBL, OHH TaK)Ke MOTYT CTaTh IIATGOPMO JuIst
pacrpocTpaHeHus] HEJJOBOJILCTBA U MPOTECTHBIX HACTPOSHHNA. ITO MOXKET MPUBECTH K TOMY, UYTO
OpTaHbl BIACTH OKXKYTCS IO]] JABJICHUEM CO CTOPOHBI OOIIECTBEHHOCTH, YTO B KOHEYHOM HUTOTE
MOXET MOBJIHATH HA CTAOMIIBHOCTh KOHCTUTYLIMOHHOTO cTpos [1].

CoumanbHele cet, Takue kak Facebook, Twitter, Instagram (nesiTenbHOCTh OpraHu3alyu
Meta Platforms Inc., ee mpoaykroB Instagram u Facebook 3ampemena Ha Tteppuropun
Poccuiickoit ®denepanmu) u Apyrue, CTaad HEOTHEMJIEMON YacThIO HAIIEH TMOBCETHEBHOM
*13HU. OHM HE TOJBKO CIYXaT IUaThopmoi aist oOmieHus U oOMeHa uHpopManuel, HO U
OKa3bIBAaIOT 3HAYMTEIILHOE BIMSIHUAE HA OOIIECTBEHHOC MHEHHE M TMOJIHMTHYECKHE TpolecChl. B
MOCJIEIHNE TOJbl MBI HAOMIO/aeM, KaK COLMAbHbIE CETH CTaHOBSTCS WHCTPYMEHTOM JUIs
pacnipocTpaHeHus J1e3MH(OpPMAIIK, YTO B CBOIO OYepeIb MOXKET YrpoXaTh OCHOBaM
JIEMOKPATHYECKOT0 O0IIIECTBA U €T0 KOHCTUTYLIMOHHOMY CTPOIO.

Pacnipoctpanenue ne3suHopManyu B COLMAIBHBIX CETAX IPEACTaBIIsieT CoOOM
cepbe3Hylo TpobOseMy. JIo)KHble HOBOCTH M MaHMITYJISTUBHBIE COOOILEHHS MOTYT OBICTPO
pactpoCTpaHATBCS CPEOH  TI0JIK30BaTesIeld, BBI3BIBAas IAHWKY, HEIOBOJBCTBO WIIM JaXe
arpeccuro. 9T0 0COOEHHO OMACHO B YCIOBHSIX MOJIUTHUECKONW HECTAOMITBHOCTH, KOTIa OOIIIECTBO
YK€ HaXOAWUTCS TIOJ] JABJICHHEM pA3IMYHBIX OSKOHOMHYECKHMX M COIHAIBHBIX IMPOOIeM.
JlesuH(opMarys MOXKeT MOAPBIBaTh JOBEpUE TPaXkJaH K TOCYJapCTBEHHBIM MHCTUTYTaM, YTO B
CBOIO OYepe/lb MOXKET MPHUBECTH K CHIDKEHHIO TOJIMTHYECKOW cradbmibHOCTH. Kpome Toro,
ne3uHpOpMAaIIHs YaCTO UCTIONB3YEeTCs IS MAHUITYJISIIIMH OOIIECTBEHHBIM MHEHHUEM, YTO MOXKET
MIPUBECTH K UCKAKEHHUIO peasibHbIX (DaKTOB U, KaK CJEJCTBHE, K paJMKaIM3alUU OTAEIbHBIX
TPYII HACEJICHHUSI.

[IpobGnema pacmpocTpaneHusi jae3uHGoOpMalMd W MpPOMaraHbl B COIMAIbHBIX CETSIX
BHOCHT CYIIECTBEHHBIN BKJIaJ B MOJIUTHYECKYIO MOJsApHU3aliio odmectsa. Jlesunpopmarms u
Mporaranja B COIMAIbHBIX CETSX MOTYT OBICTPO PACIIPOCTPAHATHCS M OKA3bIBATh 3HAUUTEIILHOE
BIIMSTHHE Ha (hOpMHUpOBaHME OOIIECTBEHHOI'O MHEHHUS M MOJMTUYECKHX B3rIIsA0B. Hanpumep, Bo
Bpems npe3uieHTCKuX BeiOOpoB B CIIIA B 2016 TOy B COIMANIBHBIX CETSAX PACIPOCTPAHSIIUCH
MHOTOYHCIICHHBIE CITy4ad J1e3uH(OpMaly U MpOoTaraHabl, B TOM YHCIIE JIOXKHBIE HOBOCTU W
MOJITACOBAHHBIE N300PaKEHUSI.

OTOT TUN KOHTEHTa MOXET OBbITh OCOOCHHO OMNAacHbIM, IIOCKOJIbKY OH YacTo
MpeHa3Ha4YeH JJIs OOpalleHus K OMOLUSAM U TPEAB3SITHIM MPeTyOeKICHUIM, H3-3a YETO JIOIIM
TPYIHO OTJIMYUTH TpPaBAy OT BbIMBICHA. McclnenoBaHMs TIOKa3ajid, YTO BO3ACHCTBHUE
nesuH(opMali M TpoHaraHjasl B COIMAJIBbHBIX CETAX MOXET MPUBECTH K YCHICHHIO
MOJMUTHYECKOM — monspu3anmu.  Hampumep,  wWccienoBaHusl — TOKa3akd, 4YTO  JIFOIH,
MOJIBEpraroluecs BO3ACHCTBHIO JIOKHON HH(OpMAIIH, ¢ OOJIbILIECH BEpOSATHOCTHIO OyIyT UMETh
MOJISIPU30BAHHBIE B3TJBSIIBI M C MEHBIICH BEPOATHOCTBIO OYAYT MOJBEP)KEHBI BIUSHUIO
MPOTUBOMONIOKHBIX Touek 3peHus [2]. Kpome Toro, wccremoBaHus TMoKas3ald, dYTO
ne3uH(pOpMAaIIHs ¥ MPONAraHaa B COLUATBHBIX CETSIX MOTYT OKa3bIBaTh [UIMTEIHHOE BIMSHHUE HA
yOeXKISHHUS JIFOJIEH JaXke Mocie TOro, Kak UX KOHTEHT ObLT JUCKPEAUTUPOBAH
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Pagukanuzanmss — 3TO e€me OAWMH BaXKHBIA ACHEKT, KOTOPBIA CIIEYET YYHUTHIBATb.
CoumanbHble ceTH MPeJOCTaBISIOT IaThopMy sl (GOPMUPOBAHUS SIKCTPEMUCTCKUX B3IIISAZIOB
1 00beAMHEHHS JTI0/IEH ¢ pauKaIbHBIMU YOKIeHUsIMU. BupTyanbHble cooO1ecTBa mo3BoJsSoT
JFOJIIM, KOTOpbIE YYBCTBYIOT ce€0si W30JUPOBAHHBIMUA WM HEJOBOJBHBIMH CYILIECTBYIOIIEH
CHCTEMOM, HaXOAWUTh €AMHOMBIIUIEHHUKOB U YKPEIUIATh CBOM HJAEU. DTO MOXKET IPUBECTH K
BO3HMKHOBEHHMIO HOBBIX COIMAIBHBIX [JBIJKCHUH, KOTOpBIE CTaBAT IOJ COMHEHHE
CYILECTBYIOLIMHA NOpANOoK. IlpyMepbl Takux [BMKEHMH MOXHO HAOIIONaTh B PA3IMUYHBIX
CTpaHax, TJe NPOTECTHBIE aKIMKW M paJUKAIbHBIC BBICTYIUICHHMS CTaHOBITCS Bce Ooree
pacnpocTpaHEHHBIMH.

[Monsipuzanys oOIIecTBa TaKKe SBISIETCS BAKHBIM CIIEACTBHEM BIMSIHUS COLMAIBHBIX
cereil. B ycnmoBusX, Korga OO BCe  yallle  [OJIYYalOT — HMH(POpPMAIMIO U3
Y3KOCTICITUATM3UPOBAHHBIX HCTOYHHKOB, MTPOUCXOIUT PA3ACICHUE HA «CBOM» U «UYXKHE». ITO
NPUBOANUT K YCHUJIEHHIO KOH(IMKTOB MEXAY PA3IMUYHBIMU TPYNINAMM, YTO 3aTPYIHSET IOMCK
KOMIIPOMHCCOB M coriacus B oOmiectBe. [lonspusamust MOXET NpOSIBISATHCS HE TOJIBKO B
MOJIUTHYECKOH cepe, HO U B COLMANBHBIX M KYJIbTYPHBIX aCEKTaX, YTO B KOHEYHOM HTOre
MOJPHIBAET OCHOBBI OOIIECTBEHHOIO coOIVIacusl U craduiabHOCTH. Hamprmep, B colmanbHBIX
CETSIX YacTO BO3HHMKAIOT OCTPbIE TUCKYCCUU Ha TEMBbI, KOTOPBIE BBI3BIBAIOT PA3HOIIIACHS, TaKHe
KaK MHUTpalys, IpaBa MEHBIIWHCTB WM SKOJIOTHYECKHE TPOOIIEMBI.

[Tpobnema  anroOpUTMHMYECKOTO YIPABICHHUS KOHTEHTOM B COLMAIBHBIX  CETIX
CTAaHOBUTCSI BCE OoJiee aKTyaJbHOM B IIOCIEIHHE TOJIbI, OCOOCHHO B CBSI3U C TOJUTUYECKON
nonsgpuzanueit. To, Kak alrOpUTMBbI COLIMANIBHBIX CETEH YIPABIIAIOT KOHTEHTOM U IIPECTaBIISIOT
€ro TOJIK30BATEISIM, MOYKET OKa3aTh CYLIECTBEHHOE BIHMSHUE Ha ()OPMUPOBAHUE M YKPEIUICHHE
HNOJIUTHYECKUX B3MIA0B. OJHOM M3 OCHOBHBIX MpPOOJEM, CBA3aHHBIX C AJTOPUTMHUYECKHM
YIIPaBJIEHUEM KOHTEHTOM, SIBISIETCS TO, KaK OHO CIOCOOCTBYET CO3JIaHHMIO 3XO-KaMep MU
MY3bIPHKOB (PUIIBTPOB. AJTOPUTMBI COLMATIBHBIX CETeH MpeaHa3HaueHbl I [IPEAOCTaBICHUS
MOJIb30BATENISIM KOHTEHTA, COOTBETCTBYIOIIErO MX MHTEpECaM M TOYKaM 3PEHHs. DTO MOXKET
NPUBECTH K CO3/IaHHIO 9X0-KaMep, I7ie TOJIb30BaTeH MMOIYy4atoT JOCTYIl TOIBKO K MH(OpMAIH
Y TOYKaM 3pEHHsI, KOTOPbIe COOTBETCTBYIOT UX PaHEe CYIIECTBOBABIINM yOCKICHHSM.

B pesynprare mnomuTHyeckas MONApU3ALMA MOXKET YCUIMBAThCS U YCHIIMBATHCS,
TIOCKOJIBKY JIFOAM TONYYarOT TOJBKO Ty MH(MOPMAIMIO, KOTOpas MOJICPKUBACT WX B3TJISIBL
HccnenoBanust IMokaszanu, 4TO aJrOPUTMBbl COLMATIBHBIX CETel OKa3bIBAalOT 3HAYUTEIIBHOE
BJIMSHUE HA MOJIMTHYECKYIO MOJISIPU3ALHIO.

Hanpuwmep, uccienoBanue mokasano, YTO JIIOAM, UCIOIB3YIOIINE COLMAIbHBIE CETH, C
OOJTBIIIeH BEPOSTHOCTHIO OYIyT MMETh MOJISPU30BAHHBIC B3TJISIIBI IO CPABHEHHIO C TEMH, KTO HE
UCTIONB3YeT colualbHble ceTh. Kpome TOoro, mcciaeqoBaHMsi MOKa3ald, YTO AITOPUTMBI
COLMAJIBHBIX CETell C OOoiblle BEPOSITHOCTHIO IMPEJOCTABIIAIOT JIIOASM KOHTEHT, KOTOPBIN
MOJJIEPKUBAET UX PaHee CYIIECTBOBABIINE B3IJIAbI, @ HE OpOCAeT UM BBI3OB.

Enena CaBkoBa B cBoell ctatbe "OCOOEHHOCTHM pPAaCHpOCTPAHEHUs] HICOIOTUU
HKCTPEMH3MA U TEPPOpU3Ma B MHTEPHET HPOCTPAHCTBE, B YACTHOCTH B COLMAIBHBIX CETSX'
MOJUEPKUBAET, YTO COLMAIbHBIE CETH WIPAIOT KIIOYEBYIO pOJIb B PaclpOCTPaHEHUU
HKCTPEMHUCTCKHX Heosiornid. OHa OTMEYaeT, YTO Yepe3 AT IUIaT(GOPMBI IPOUCXOIUT HE TOJIBKO
pacnpocTpaHeHHe MH(POpMalMU, HO M CO3AaHHE COOOIIECTB, TJ€ paJuKalbHbIE MIEH MOTYT
Pa3BUBATBCS M YKPEIUIATHCA. DTO NPUBOAMT K MOJSAPHU3ALUM OOIIECTBA, KOI/IA pa3Hble TPYIIIbI
JIO/Iell HaYMHAIOT BOCHPUHMMATh JPYr JApyra Kak BparoB, YTO HEraTHMBHO CKa3bIBAE€TCsl Ha
COLIMAJIBHOM KJIUMATe U MOKET YIPOKaTh KOHCTUTYLIMIOHHOMY CTpOIO [3].

Jns pemieHust npoOseMbl aNrOPpUTMHUYECKOTO YIPABIEHUSI KOHTEHTOM M €ro CBS3H C
MOJIUTHYECKOM TMOJSIPU3aLMell BaXKHO PACCMOTPETh CIOCOOBI Pa3padOTKH M pealn3aliu
anroputMoB. OIHMM W3 pelIeHUH SBIAeTCA AMBEpCU(UKAIMA KOHTEHTa, IPEACTaBISIEMOrO
I10JIb30BATEIISIM, C BKIIFOYEHUEM 00JI€€ IIMPOKOr0 Kpyra UCTOYHUKOB, TOUEK 3PEHUS] 1 MHEHMH.
Kpome Toro, anroputmsl MOTryT ObITh pa3pabOTaHbl AJIsl YPaBHOBEIIMBAHUS IPEIB3ATOCTH
TIOATBEPXKICHUS U HE MOATBEPIKICHUS, TIPEIOCTABIISISI TOIB30BATESIM HHPOPMAIIHIO, KOTOpast
HOJJICP>KUBAET WM ONPOBEPraeT UX paHee CYIIECTBOBABLINE YOCKICHUS.
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BnusHue conuaibHbIX CE€TE€d Ha KOHCTUTYLMOHHBIA CTPOM HEJb3sl UTHOPUpPOBaTh. B
YCIOBHAX II0OOATM3alMd M OBICTPOrO pa3BUTHA TEXHOJOTHMM BaXHO IMOHUMATh, KakK
COBpPEMEHHbIE KOMMYHHKAIIMOHHBIE IUIATQPOPMBI BIUSIOT Ha MOJIUTUYECKUE TMPOLECCHl U
oOliecTBeHHOEe MHEHHME. VI3ydeHme MeXaHW3MOB  paclpOoCTpaHeHHs Je3MH(OpMaIH,
paluKanu3aluy W TOJIIpU3aldu OOIecTBa MOMOXET pa3padoTaTh CTpaTeTMHM W MEphl 110
MUHHMMH3ALUN HEraTUBHOTO BO3JIEHCTBUS COLMAIIBHBIX CETEW Ha IEMOKpaTHYECKHE MTPOLIECCH] U
KOHCTUTYLIMOHHBIE OCHOBBI OOIIeCTBA. DTO HEOOXOJUMO Uil COXPAaHEHMs IOJIUTHUECKON
CTaOWJIBHOCTH M YKpEIUICHUS JOBEpUsl TpaxJaH K WHCTHTYTaM BIIACTH, YTO SIBISETCS
OCHOBOMOJIAratoImuM Juisi (yHKIIMOHUPOBAHUS JEMOKPAaTHUYECKOrO TOCY1apCTRa.

Heobxomumo paspabotats 3¢ (eKTUBHBIE MEXaHU3MBI OOpPBHOBI C Je3uH(pOpMAaIHEH.
OaHMM M3 TaKUX MEXaHU3MOB MOXKET CTaTh IMOBBIIICHUE MEIUA-TPAMOTHOCTH CPEAH HACEIICHUSI.
OOpazoBanue B oOmacTh Menua W HMHPOPMAIMKA TOMOXKET JIIOJSM JIy4YIle paclo3HaBaTh
(aspIIMBBIe HOBOCTH M MAaHUIYJIATUBHBIE COOOIIEHUS. BaskHO, 4YTOOBI IIKOJIBI U YHUBEPCUTETHI
BKJIIOYAJIM B CBOM y4eOHBIE IPOrpamMMbl KypChl, ITOCBSILIEHHbIE KPUTHUYECKOMY MBILUICHUIO U
aHamm3y uHpopmanuu. Takke CTOMT pa3BUBaTh MHUIIMATUBBI 10 CO3JAHHIO HE3aBUCUMBIX
MPOBEPSIONINX OpraHM3alUil, KOTOpble OyayT 3aHUMATbCs (PAKTUYECKON IPOBEPKOM
uH(popManuy, pacupocTpaHseMOl B COIIMAIBHBIX CeTAX. Takue opraHu3aliyu MoryT padborars B
COTpYAHHUECTBE C IUatrGopmMamMu, 4TOOBI OBICTPO pearupoBaTh Ha JIOKHBIE COOOIICHUS H
IpeayNpexIaTh MOJIb30BaTeNe 0 MOTEHIMAIbHO OACHON HH(POPMAIHH.

B cBoeii ctathe "CoBpeMeHHbIE (POPMBI TPAHCIISIIIMNA YKCTPEMUCTCKOMN HICOJIOTHH B CETH
uHTepHeT" AHApeld AHApeeB MOAPOOHO aHAIM3UPYET, KaK OSKCTPEMUCTCKHUE HJIEH
pacrpoCcTpaHsSIOTCS uYepe3 HHTEPHET M COLMANbHbIE CeTH. AHApeeB OTMEYaeT, 4YTO
Ae3uHpopMalys M MpolaraHga CTaHOBSTCS Bce 0ojiee HM30IIPEHHBIMH. DKCTPEMHCTCKHE
IpYNIbl  UCHOJB3YIOT COLMAJIbHBIE CETH JJIsl TPUBICYEHUS HOBBIX IIOCJIEOBaTENeH,
MaHUIYJIUPYs OOILIECTBEHHBIM MHEHHEM U CO3J1aBas JIOXKHbIE HappaTHBBL. DTO NMPHUBOAUT K
TOMY, 4TO JIFO/IM HAYMHAIOT BEPUTh B UCKAKEHHYIO pEasIbHOCTh [4].

Jnst 6opb0BI ¢ pagukanu3anieil Heo0X0MMO CO3/1aBaTh aJIbTEPHATUBHBIE TPOCTPAHCTBA
JUIsl OOLLEHHUS, T/Ie JIFOAU CMOTYT 00CYX/1aTh CBOM B3IJISABI U HJIEM B KOHCTPYKTUBHOM KJIIOUE.
OTO MOXET BKIOYAaTh B ce0s OpraHu3alMio OOLIECTBEHHBIX (OPYMOB, CEMUHAPOB U
JTUCKYCCUOHHBIX KITyOOB, KOTOpBIE OYAYT CIOCOOCTBOBATH AHAJIOTY MEXIY pa3THIHBIMH
rpynrnamMu HaceieHus. BakHOo, 4ToOBl Takue MepOoNpHsATHS ObUTM JOCTYNHBI JJsl BCEX H
CIOCOOCTBOBAJIM MOHUMAHHIO U IPUHSITHIO PA3JIMYHBIX Touek 3peHus. Kpome Toro, couunansHbie
CETU CaMHM MOTYT IPUHMMATh MEpBI MO0 OTPAHUYECHUIO PACHPOCTPAHEHUS] IKCTPEMUCTCKOTO
KOHTEHTA, UCIOJIb3ysl AJITOPUTMBI JIJIsl BBISBICHHUA U YAAJICHUS MAaTEpUAIOB, KOTOPBIE MOTYT
CrocoOCTBOBATh PaIUKATU3ALIUH.

Kpome TOro, rocymapcTBEHHbIE MHCTUTYThl JOJDKHBI AKTMBHO Y4acTBOBaThb B
PETYJIMPOBAHUM  COIMANBHBIX CEeTed. OTO MOXeT BKIOYaTh B ce0s  pa3paboTKy
3aKOHO/ATENIbHBIX UHUIIMATUB, HAIIPABJICHHBIX HA 3aIUTY MOJIb30BaTeNeH OT Ae3uHpopMayu u
MaHunyssiuid. Hanmpumep, MOXHO BBeCTH 00s3aTenbHbIE TpeOoBaHUS K IUlaTdgopmaM o
MapKUPOBKE PEKIAMHBIX MATEPUATIOB U TIOJUTHYECKOMN PEKIIaMbl, YTO ITOMOXKET IOJIb30BATENSAM
JydIlle OPHEHTHUPOBATHCS B MH(OPMALMH, KOTOPYIO OHHM TONydaroT. Takxke Ba)KHO, YTOOBI
TOCYAAapCTBEHHBIE CTPYKTYPhI pabOTalu HAJ| MOBBIIIEHUEM MPO3PAYHOCTH B CBOUX JCHCTBUSX,
9TOOBI IPpaKIaHe MOTIIM TOBEPATH MH(POPMAIINH, TOCTYNAIOIIEH OT O(UIMATEHBIX HICTOYHUKOB.

Kaxnplii 13 Hac MOKET BHECTU CBOM BKJIaJl B YMEHbBIIICHHUE BIMSHUSA J1e3MHPOPMALIUU U
pamuKamM3auy, Oyaydn Oosiee BHUMATENBHBIMUA K TOMY, YTO MBI UnTaeM U aenumcs. [Ipexnae
9YeM pernocTUTh HHGOpPMAIMIO, CTOUT TIPOBEPUTH €€ JIOCTOBEPHOCTb U 3aayMaThcsi O
TIOCJIC/ICTBHSAX CBOMX JEHCTBHMA. DTO TpeOyeT ycuini, HO MMEHHO TaK MBI CMOXKEM CO311aTb
Oosee 310poBYI0 HH(POPMAIIMOHHYIO Cpeay.

Hampumep, wuccnenoanne @manarmH u Menrep nokasano, 4TO JIOAHW, KOTOPBIE
CTOJIKHYJIUCH C Pa3HOOOPa3HBIMU MOTUTUYECKUMHI MHEHUSIMH B COLIMANIBHBIX CETAX, C OOJbIIEH
BEPOSITHOCTBIO pacCMaTpUBAIM PA3IMUYHbIE TOYKH 3PEHUS, IOJBEprajii COMHEHHMIO CBOU
COOCTBEHHBIE YOCKICHUS U 3aHUMAITUCh 00Jiee KPUTUYECKUM MBIIIEHHEM. DTO TOBOPUT O TOM,
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YTO 3HAKOMCTBO C pAa3IMYHBIMH TOYKAMH 3PEHHS MOXKET CBIIpaTh pPOJb B CHIKCHHU
MOJIMTHYECKOM MOJISIPU3aLIUK 3a c4eT (GopMUpoBaHus Oosee HHHOPMHUPOBAHHOTO U KPUTHUECKU
HAaCTPOECHHOT0 HaceneHusa. /[lpyroil moaxoJ K CHWKEHHIO TOJIUTHYECKOW TOJISpU3alUn
3aKII0YaeTcs B TOOLIPEHUH DPa3pabOTKH aJrOPUTMOB, MpeTHA3HAYEHHBIX JUIS MPOJIBIDKCHHUS
Pa3IMYHBIX TOYEK 3PEHUS U OTPAaHUIEHHS PACIPOCTPAHEHHS 1€3HMH(OPMALIUHL.

[Inatdopmbl colManbHBIX CeTel MOTYT BHEIPATH AITOPUTMBI, KOTOPHIE PACCTABISIOT

MPUOPUTETHI B HOBOCTSX W3 PA3NMUHBIX MCTOYHHKOB WJIM OTPAHHMYHMBAIOT PACIPOCTPAHEHHE
ne3uH(opMaly, MPEJOCTaBIsIsl IONB30BaTelsIM HHGOPMALMIO Ui TPOBEPKU  (HaKTOB.
[Moompsisi Gonee WHPOPMUPOBAHHOE W KPUTUYHO HACTPOCHHOE HACEJICHWE M OTPaHUUYHBAs
pacnpocTpaHeHue Ae3uH(pOpMaIiK, TIaTGOPMBI COIMAIBHBIX CETEH MOTYT CIIOCOOCTBOBATH
6ornee cOaTaHCUPOBAHHOMY U IPOIYKTHBHOMY ITyOJIMYHOMY TUCKYPCY.

Hpyroii moaxoA K TNOBBILIEHUIO MEANA-TPAMOTHOCTH 3aKIIIOYACTCA B IOOIIPEHUU
pa3paboTKH MHCTPYMEHTOB U PECYPCOB, KOTOPHIE MOMOTAIOT JIIOISAM KPUTUYECKU OICHHUBAThH
MH(POPMALIUIO, ¢ KOTOPO OHHM CTAaJTKWBAIOTCS B COIMANBHBIX ceTsX. Hampumep, mmatdopmbl
COIMABHBIX CETeH MOTYT MPEIOCTABIISTH MOIB30BATEIIM HH(DOPMALIUIO ISl IPOBEPKU (DaKTOB
WIA MHCTPYMEHTBI, TIOMOTAIOIUE BBIIBIATh U M30erath JokHoW mH(popMaruu. Kpome Toro,
oOpa3oBaTeNbHbIE YYPEXKACHHS MOIJM Obl 00ydaTh y4allMXcsd MeIua-TpaMOTHOCTH, YTO
TIOMOTJIO OBl BOOPYKUTh MX HaBBIKAMH M 3HAHUSAMU, HEOOXOIUMBIMHU TS OIICHKH WH(POPMALIUU
U3 COLIMANIBHBIX CETEH.

Buranuit VBanuelt, B cBoeit padore "BiusiHue rpakIaHCKOW MO3UIIMU HAa YKpPEILJICHHUE
OCHOB KOHCTUTYHHOHHOTO cTposi Poccuiickoii ®enepanuu’ NOIYEPKHUBAET, YTO AKTHUBHAS
rpakJaHCKasl MO3UIIMS MOXKET ObITh KaK MOJOKHUTENbHBIM, TaK U OTPULIATENHHBIM (hakTopoM. C
OJTHOM CTOpPOHBI, COIMAJBHBIE CETH MOTYT CIIOCOOCTBOBATH BOBIICUCHHIO TPaXKIaH B
MOJIMTUYECKYIO KU3Hb, IMOBBIIIAA UX OCBEJOMJICHHOCTh. C Apyroil CTOPOHBI, paJuKalIbHbIC
UJier, KOTOpPhIe TaK)Ke HAXOMSAT CBOE MECTO B COLMANIBHBIX CETSAX, MOTYT TIOAPBIBATH JOBEpUE K
rOCYIapCTBEHHBIM HHCTUTYTaM M CIIOCOOCTBOBATH JIeCTaOMIIN3AIMN CUTYaIlMU B CTpaHe. Takum
00pazoM, BIUSHHE COIMAJIbHBIX CETe Ha KOHCTUTYLIMOHHBIN CTPOW SIBISICTCS JIBYCTOPOHHUM
rporeccom [5].

B 3akmodeHwe, MOXHO CKa3zaTh, 4YTO COIMAIBHBIE CETH OOJNAJalOT  Kak
MOJIOKUTENBHBIMU, TaK M OTPHUIATEIBHBIMU acriekTaMu. OHU MOTYT OBITh HHCTPYMEHTOM ISt
00BeIMHEHUS JIIOJICH W paclpoCTpaHEHUs TOJIE3HON MH(OpMAIU, HO B TO K€ BPEMsS MOTYT
CIIY>)KUTh UCTOYHUKOM JIe3uH(popMaLuy 1 paaukainzauui. HyxHo, 4To0Obl Kak 00IIecTBO, TaK U
TOCYAapCTBEHHBIE MHCTUTYTHI OCO3HAIM STH PUCKU M TPUHSINA MEPhl JUII UX MHUHUMU3AIHU.
Tompko Tak MBI CMOXEM COXPAaHHUTH JEMOKPATHYECKHE HEHHOCTH M O00ECTICUUTh CTAOMIBHOE
pa3BUTHE OOIIECTBA B YCIOBHUSAX OBICTPO MEHSIOIIETOCS HHGOPMAITMOHHOTO MPOCTPAHCTBA.
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AHHOTAIIUSA

B naHHOW craThe paccMaTpUBAIOTCS OCOOEHHOCTH IPaBOBOIO  PETYIMPOBAHUS
MYHHUIUTIAIBHOW COOCTBEHHOCTH, BBIICISIOTCS MPOOJIEMHbIE MOMEHTBI, BOSHUKAIOIIUE B 3TOU
cdepe, mpeanaraoTcst MyTH UX perieHus. MyHUIunaabHas COOCTBEHHOCTD SIBJISICTCS BaXKHOM
YacTbIO MYOJIMYHON COOCTBEHHOCTH, HAXOSIIEHCS B PACHIOPSKEHUH OPraHOB rOCYIapCTBEHHOM
BJIaCTH, OPraHOB TOCYIAPCTBEHHOW BilacTH cyObekToB Poccuiickoii ®Penepanuu, OpraHoB
MYHHIMAINIAIBHOMN BJIACTH, YTO HALIO OTPAKEHUE HA KOHCTUTYLIMOHHOM YPOBHE.

KnioueBble ci0Ba: MyHMIUNANbHas COOCTBEHHOCTb, IyOJM4HOE 0Opa3zoBaHUE,
IIPABOBOE PETYJINPOBAHUE, PeAIU3alis, FOCY1apCTBO, BIIaJICHHE, IT0JIb30BAHUE, PACIIOPSKEHUE,
CoJIepKaHUe IIpaBa, yIpaBJICHHUE.

Abstract

This article examines the features of legal regulation of municipal property, highlights
problematic issues arising in this area, and suggests ways to solve them. Municipal property is an
important part of public property at the disposal of state authorities, state authorities of the
constituent entities of the Russian Federation, municipal authorities, which is reflected at the
constitutional level.

Keywords: municipal property, public entity, legal regulation, implementation, state,
ownership, use, disposal, content of law, management.

MyHunumnanbHass COOCTBEHHOCTh CETOJHS SBISICTCS BAKHOM YACTBIO ITyOJIMYHOM
COOCTBEHHOCTH, HAXOJSIIEHCS B PAaCMOPSHKEHHH OPraHOB TOCYJApCTBEHHOM BIACTH, OPraHOB
rOCYAapCTBEHHOM BiacTH cyObekToB Poccuiickoit ®enepanuy, OpraHoB MYHUIUMAIbHON
Biactu [1].

MyHunmnanbHass COOCTBEHHOCTh HWMEET JIOBOJBHO CIIOKHYIO IIPABOBYIO IIPHUPOIY,
MOCKOJIBKY TMPABOOTHOILIEHWS] TO TMOBOJAY JaHHOTO BHJAa COOCTBEHHOCTH BO3HMKAIOT
UCKJIIOYUTEIBHO B c(epe MECTHOrOo CcaMOyINpaBleHHs, IO TOBOAY KOTOPOro B HayKe
CYIIECTBYIOT Ppa3jUyHbIE B3MJISAJIbI, TOPOM MpoTuUBOpevamue apyr Apyry. COOTBETCTBEHHO,
OTJIMYAKOTCA M MOAXOABl K OINPEICICHHUIO TOHATUS M CYIIHOCTH MYHUIMIAIBHOU
COOCTBEHHOCTH. B  4YacTHOCTH, OJHM aBTOPHI  yKa3bIBAIOT HA MPEUMYIICCTBEHHO
AKOHOMHUYECKYIO COCTaBJISIFOIIYI0 MYHHUITUTIATBHON coOcTBeHHOCTH [2]. [lpyrue uccienoBaTenn
OOOCHOBBIBAIOT ~TMPHOPUTET TPABOBOTO  (FOPHIUYECKOT0) COJCPNKAHUS MYHHUIUINATBHON
cooctBeHHOCTH [3]. TpeThsi Tpymma aBTOPOB TOKA3bIBAET, YTO B OCHOBE MYHHIUITAIHLHOM
COOCTBEHHOCTH JIeKaT COIMANIbHBIE OTHOIIEHMS, (hOpMHpYIOIIMecs B Ipolecce 00bEeJUHEHNUS
WHAWBHJIOB OOIIIEH MIeeH MOBBIIICHUS KauecTBa KU3HU [4].

OdunmanpHOE OTpE/EeNIeHHe PacCMaTPUBAEMOr0 TEPMHHA CONEPKUTCS B crarbe 215
I'paxxnanckoro konekca Poccuiickoit denepanum — 3TO UMYILECTBO, MPUHAJICKAIIEE Ha
npaBe COOCTBEHHOCTH TOPOJCKUM M CEITLCKUM TOCEIICHHSM, a TaK)K€ WHBIM MYHHUITUTIATHHBIM
00pa30BaHUSM.

Y4uurteiBasi, 4TO BOIPOCH MyHUIIMTIATLHOW COOCTBEHHOCTH MOTYYMIIA KOHCTUTYIIMOHHOE
3aKpeIvieHue, a Takke camocrosTenbHoe coaepkanne B ['K P®, naHHbI paBOBOl MHCTUTYT
peryiupyeTcsi 3HaYMTEIbHBIM MAaCCUBOM MPABOBBIX aKTOB. Kak cienyeT U3 BhIIIEU3I0KEHHOTO,
0a30BBIMU U PYKOBOSIIIUMHE TIOKYyMEHTaMU B 3ToH cdepe sBistorcss Konerutymwmst Poccuiickoit
®enepanuu [7] u I'paxknanckuit koneke Poccuiickoit deneparuu.

Mexay TeMm, OTHAENbHBIC MOJOXKEHUS O MYHUIMIAIBHOM COOCTBEHHOCTH B IIMPOKOM
CMBICJIE HAIUId CBOE OTPAXCHHE B MEXIyHApOJHOM IMpaBe. Peub uIeT, B YaCTHOCTH, O
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EBpomneiickoit xapTuu MECTHOTO caMmoympaBieHus [5], patuduimpoBanHoi Poccuiickoit
Oenepauueit OenepaiibHbiM 3ak0oHOM OT 11 ampenst 1998 r. Ne 55-03 [6]. B Tekcte ykazaHHOTo
MEXYHapOIHOIO JIOKYMEHTa HE BCTPEYAeTCs] TEPMUH «MYHUIHMINAIbHAS COOCTBEHHOCTh; TEM
HE MEHee, B cTaThe 9 XapTUM YKa3bIBAETCs, UTO «OPraHbl MECTHOI'O CaMOYIIPABIEHHUS UMEIOT
MpaBo Ha oO0NaJaHe COOCTBEHHBIMH (PUHAHCOBBIMH PECYpPCaMH, KOTOPBIE IOJDKHBI OBITh
JOCTaTOYHO Pa3HOOOpa3HBIMM M THOKMMH». TeM camMblM Ha MEXIYHApOJAHOM YPOBHE
MOATBEP)KIACTCS PaBO MYHUIMNAJIBHBIX OOpa30BaHMI Ha BIAJCHUE M paclopsKEHUE
OTIpe/IeTIEHHOM COOCTBEHHOCTHIO.

B uncne HOpMATHBHBIX PEryIsSTOPOB MpaBa MYHUIIMIIAIBHOM COOCTBEHHOCTH Ba)KHOE
MECTO 3aHMMaeT 3eMenbHbIi Kojaekc Poccuiickont @eneparmu. B yacTHOCTH, mIpaBo
MYHHIIMTIATPHOW ~ COOCTBEHHOCTH  (COOCTBEHHOCTH  TOPOACKHMX  OKPYrOB,  TIOCEJICHHH,
MYHUIMINAIBHBIX PalOHOB) paCIpPOCTPAHSIETCS HA CIEAYIOIINE 3€METIbHbBIE YUACTKU:

— CO CTPOCHUSIMH, 3JaHUSIMHU, COOPYKEHHSMHU, KOTOpblE HAXOAATCS B
COOCTBEHHOCTH COOTBETCTBYIOLIETO MYHUIIUIATUTETA;

— NPEIOCTABIICHHBIE U1 OOECIICUCHUSI  JEeSTENIbHOCTH  MYHHUIIMIAIBHBIX
OpPraHoB, MX IOJPA3JCICHUN, a TaKXKe INPEANPUATHI, HEKOMMEPUYECKHX
OpraHu3aluii, KOTOpble CO3/1aHbl COOTBETCTBYIOIIMMHU MYHHULIMIATUTETAMH;

— UHbIE YYacTKH, 3€MJIM, YCTAHOBJEHHbIC (elepaJbHbIMU 3aKOHAMU U
COOTBETCTBYIOIIMMHU UM PETHOHAILHBIMU 3aKOHAMU CyObeKTOB PD.

Ponp 3emenpHOro Kojekca B PEryJMpOBaHMM  OTHOLUEHMH  MYHHULMIAIBHOW
COOCTBEHHOCTH Ha 3€MENIbHBIC YYaCTKH MposiBisiercs U B ToM, uTto 3K P® BBOgUT psin
OrpPaHUYEHUH IO PACHOPSKEHUIO 3E€MENbHBIMU y4YacTKaMH, NPENSATCTBYS MYHHULUNAIbHBIM
00pazoBaHMSAM COBEPIIATH CICNIKU C 3eMJIeH, HE OCHOBaHHbBIE HA 3aKOHE.

B Hactosimiee BpeMsi A(QQPEKTHBHOE YNPABICHHUE MYHHIIMIIAIBHOW COOCTBEHHOCTBIO
CEerOJIHs OCJIOXKHSACTCS PAZIOM IpobsieM. Bo-niepBhiX, OTCYTCTBHE HEOOXOAUMON TEOPETUYECKOM
0a3bI U1 BBIPAOOTKH U BHEAPEHUS Y3(PPEKTUBHBIX HHCTPYMEHTOB YIPABICHUS MYHHIIUIATIBHON
COOCTBEHHOCTHIO. B uyacTHOCTH, B TeOpuu MyOJIMYHOIO YMHpaBlIECHUS HET €AMHOrO MOJX0na K
OIPEJENICHUIO KaTeropuil MyHUIMNAIbHOE HMMYIIECTBO, MYHUIIMIIANbHAS COOCTBEHHOCTb, HE
pa3paboTaHbl MOPUHIMUNBI W METOAbl A(PQPEKTUBHOrO  YHpPaBICHUS MYHHUIIUINAIbHOM
COOCTBEHHOCTBHIO.

Bo-BTOpBIX, OTCYTCTBHE 3aKOHOJATEILHOIO OINpENEeNIeHUs] COCTaBa MYHHLMIATBLHON
coOcTBeHHOCTH. Tak, B YaCTHOCTH, TIOJOXKEHUSIMU TPAKAAHCKOTO 3aKOHOJATENILCTBA
OIpeeNsieTCs COCTaB MMYIIECTBA, KOTOPOE MOXET Ha MpaBe COOCTBEHHOCTH IMPHHAIIICKATh
MyHununaiaurety. CrenuanbHoe (efepanbHoe 3aKOHOAATENIhCTBO, YCTaHABIMBAIOIIEE OOIIHe
MPUHIMIIBI  OPTaHW3allid  MECTHOTO CaMOYMpaBJICHUs, KOHKPETHBIH COCTaB OOBEKTOB
MYHHUIIMTIIAJIBHOTO HMMYILECTBA TaKke HE (HUKCHpyeT. DTo, B CBOIO OYepeab IMPHUBOIUT K
Hed(pPEeKTUBHOMY  paclpefeNieHHI0  IMOJHOMOYUM [0  YIPaBJICHUIO  MYHHIUNAIBEHBIM
HMMYIIECTBOM B CUCTEME MECTHOT'O CaMOYIIPABJICHHUSI.

B-TpeTbux, OTCYTCTBHE CUCTEMHOCTH B YIPABICHUH MYHHUIIMIIAIBHOW COOCTBEHHOCTHIO.
Hcnonb3oBaHre OOBEKTOB, COCTABISIIOIIMX MYHUIMIIAIBHYIO COOCTBEHHOCTh, JOJDKHO
OCYIIECTBIIATBCS MCXOMAA W3 OOIMX IeNed M 3a7ady CcOLUabHO-KOHOMUYECKOTO pPa3BUTHS
MYHUIUNAIBHON TEPPUTOPHM, TONICPKKM KOHKPETHBIX HAIlpPaBJICHUN MPOU3BOJICTBA U
HeTIpoM3BO/ICTBeHHbIE cepbl. MHbIMU croBamH, 3((deKTHBHOE yhpaBlieHHEe MYHMIUNAIbHON
COOCTBEHHOCTBIO JIOJDKHO CBS3BIBATHCS HE C TEKYIIEH MPUOBLIBIO OT TAKOTO MCIOJIB30BAHUS, HO
C MOTEHIUAJIOM COLIMAJIBHO-D)KOHOMUYECKOTO Pa3BUTHsI TEPPUTOPUH, C MOJAEPKKON MajIoro u
CPEAHEro MpeAlpUHUMATENIbCTBA, C MPUBICYEHUEM HHBECTOPOB, C TMOAJCPKKONW pPa3BUTHS
MHHOBAITMOHHBIX HANPaBJICHUH IIPOU3BOJICTBA M HETIPOM3BOACTBEHHOMN c(hephl U Jp.

Crnenyromieit B Hacrosilee Bpemsl  SIBISETCSl  mpoOiieMa  OCYILIECTBICHHUS
MYHHUIIUTIAIBHBIMUA  O0pa30BaHUSIMU TpaBa CAMOCTOSITENBHOTO BJIAJICHUS, TIIOJIb30BAHUS H
pacropspkeHus  MyHULMIATBHOM — coOCTBEeHHOCThIO.  CyIIeCTBYIOIIME  MPOTHBOPEHHS
3aKOHOZATENICTBA B ATOM BOINpPOCE 10 HACTOAIIErOo BpeMeHU He ycrpaHeHbl. Cratbs 130
Koncturyimun  Poccuiickoii  ®@enepanuy  MpoOBO3IJIAIIAET  CaMOCTOSITENIBHOCTh  MECTHOT'O
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CaMOYNpAaBJIECHU BO  BIAJCHUM, TOJb30BAHUM M  PACHOPSIKEHUM  MYHHUIMIAIBHON
coOcTBeHHOCTBIO. B 1O e Bpems crateum 217, 235 I'paxknmanckoro koxekca Pd [8]
YCTaHaBIIMBAIOT, YTO MMYILECTBO, HAXOJALIEECSs B MYHHLMIAIBHOW COOCTBEHHOCTH, MOXKET
OBITh MEPEAaHO er0 COOCTBEHHUKOM B COOCTBEHHOCTh I'PaK/IaH M IOPUANYECKUX JIUIL B TIOPSTIKE,
IIPEyCMOTPEHHOM 3aKOHAMHM O IIPUBATU3ALMHA TOCYJAPCTBEHHOIO W MYHHIMIIAJIBHOIO
nmymectBa. Crates 17.1 ®PenepanbHoro 3akoHa ot 26.07.2006 Ne 135-®3 «O 3ammre
KOHKypeHIuu» [9] ycraHaBIMBaeT OCOOBIA TIOPSJIOK 3aKJIFOUEHHUS JIOTOBOPOB apeHJIbI
MYHHUIMNAIBHOTO UMYILECTBA, HAXOIALIErocsl B Ka3HE MyHHLIMIIAILHOrO 00pa3oBaHus. To ecTh
(benepaabHBIM  3aKOHOJATENBCTBOM OrPAaHMUYMBAETCS CAMOCTOSITENBHOCTh MYHHIIMITAIBHBIX
00pa30BaHMii 110 YIPABICHUIO U PACTIOPSHKEHUIO MYHUIUITAIEHON COOCTBEHHOCTBIO.

Taxum o0pa3oM, HEOOXOAMMO JaibHEHIIee COBEPIICHCTBOBAHHE 3aKOHOJATENbCTBA B
Bonpocax cootHomeHus: dexepanbHoro 3akona ot 06.10.2003 Ne 131-d3 ¢ Koncturyuuei
Poccuiickoit  ®enepammu, ['paknaHckum, 3eMeNbHBIM M HHBIMH Koaekcamu Poccuiickoi
@enepanyn, IpyruMy  QeaepaabHbIMA 3aKOHAMH B YacTH CAMOCTOSITEIIBHOTO PEIICHHS
MYHHUIUNATBHBIMA O0Opa30BaHUSIMHU BOIIPOCOB MECTHOTO 3HAYEHUS, BIAJCHUS, MOIH30BAHUS U
pacropsKeHUs] MYHHMLMIAIBHONM COOCTBEHHOCTBIO. ODTO JAJIEKO HE BCE CIOpPHBIE aCIEKTHhI
OCYIIECTBJICHUs [TpaBa MyHUIIMIIAIBHON COOCTBEHHOCTH, KOTOpbIe HEOOXOIMMO PEIIaTh B LETSIX
YKPEIUIEHUs] HHCTUTYTa MECTHOT'O caMoyIpasiieHus: B Pocculickoit @eneparnum.

*kk

1 Hyoporckuit B.XK., PoxxkoB E.B. CylmHOCTh CHCTEMBI YIIPaBICHHS MYHHIIMIAIHHOW COOCTBEHHOCTEIO, €€
Tparchopmarys B yelIoBusx 1udpom3aiy / MyHnuimnanbras akagemust. 2021, Ne 1. C. 190-195.

2. Kanaes 10.H. MynummmanbHsie 00pa3oBaHUS KaK CYOBEKTHI T'PaKJaHCKOTO TpaBa: MoHorpadus. - M.:
FOctuadopMm, 2020. - 192 c.

3. ®omenko T.O. IloHATHE W BHIBI 3eMEIBHBIX yYYaCTKOB MYHHIIMITATEHONH COOCTBEHHOCTH: TEOPETHIECKHUN
acnekt // NovaUm.Ru. 2020. Ne 26. C. 48-50.

4, [Manomenniea E.I'. HekoTopele acmekTbl MpaBOBOTO  PErYIMpPOBaHMS  Tpoliecca  YIpaBJICHUS

MYHUIMIATEHOH coOcTBeHHOCTHIO // KoHcTnTyImonHoe n MmyaununansHoe mpaso. 2019. Ne 10. C. 38-40.
5. EBporeiickas xaptus MmectHoro camoympasienus ETS Ne 122 (CtpacOypr, 15 okrsiops 1985 r.) // Cobpanre
3akoHOmarenbcTBa PO, 7 centsiops 1998 rona, Ne 36, crates 4466.

6. Genepanbubiii 3akoH ot 11.04.1998 No 55-d3 "O parudukaumu EBporeiickoil xapTHH MeCTHOTO
camoympasieHus" // Cobpanue 3akoHomarenscrea PO, 13.04.1998, Ne 15, ct. 1695.
7. Koncrurymmst Poccuiickoit ®Denepaumu: [npuHATAa BCEHApOAHBIM rojocoBanneM 12 nekadbpst 1993 r. c

W3MEHCHUSIMH, OJ00OPCHHBIME B X0je obmiepoccuiickoro rosocosanus 01 uromst 2020 r.] // OdunmansHbli
HHTepHEeT-TIopTat npaBoBoi nHpopmanmu. — URL: http:/www.pravo.gov.ru (nara oopamenus 08.03.2025).
8. I'paxnanckuit komekc Poccuiickoit ®Penmeparmu (wacte mepBas)” oT 30.11.1994 Ne 51-®3 (pem. ot
08.08.2024, ¢ m3m. ot 31.10.2024) // Cobpanue 3akoHOmaTenscTBa PO, 05.12.1994, Ne 32, ct. 3301.
9. DdenepanbHbliil 3ak0H 0T 26.07.2006 Ne 135-D3 (pen. ot 14.10.2024) "O 3amure xoukypenimu" // Coopanue
3akoHoarenscTBa PO, 31.07.2006, Ne 31 (1 4.), ct. 3434.

Ky3nenos A.A., I'yceBa E.E.
IousiTne «HApoOI» Yepe3 MPU3MY KOHCTHTYLHOHHOIO IpaBa

(¢h) Poccuiickuti cocyoapcmeentblil yuugepcumem npasocyoust um. B.M. Jlebedesa
(Poccus, Kpacnooap)
doi: 10.18411/trnio-04-2025-113

AHHOTALUSA

B Hacrosimen ctatbe NpOBEAEH TEOPETUKO-TIPABOBOM aHAIN3 TEPMHUHA «HAPO», & TAKKE
CpaBHUTEJbHBIN aHAIN3 NOHITUI «HAPOAY, «HALUA» U «3THOCY. KpoMme Toro, ocoboe BHUMaHKe
YZIEJIEHO pa3InYHbIM BHJaM MOJIX0/a K UCCIIEI0BAaHHUIO TEPMUHA «HAPOI», B TOM YHCJIE B SIIOXY
mudposuzanuu. B Koncrutyuu Poccuiickoit depepannn He pa3 ymoMHHAETCSl TaKOH TEPMUH
KaK «HAapoJ», COOTBETCTBEHHO, HE M3Y4YMB YIOMSHYTOE IIOHATHE, HEJb3s IOJHOCTbIO
MOTPY3UTHCS B UCCIIEA0BAHNE KOHCTUTYLIMOHHOTO TpaBa. B HacTos1mei crarbe Oyner npoBeacH
TEOPETUKO-IIPABOBOM AHAJIN3 JAHHOI'O TEPMHHA, a TAK)K€ CPAaBHUTENBHBIN AHAJIU3 IOHATUN
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«HApOI», «HALUSA» U «3THOC». Kpome TOoro, ocoboe BHHUMaHUE YyIEJIEHO PAa3JIMYHbIM BHIIAM
MOJIX0/1a K MCCIICOBAHHUIO TEPMUHA «HAPO», B TOM YHUCIIE B ANIOXY MU(POBU3AIUHL.

KuroueBble cjioBa: Hapoj, TEOPETUKO-IPABOBOM AHAIIN3, CPABHEHHME MOHITHM, HAIWs,
3THOC, 210Xa UG POBU3AIMH, TEMOKPATHSL, HAPOIHBINA CYBEPEHUTET.

Abstract

This article provides a theoretical and legal analysis of the term “people”, as well as a
comparative analysis of the concepts of "people”, "nation™ and "ethnos". In addition, special
attention is paid to various types of approaches to the study of the term “people”, including in the
era of digitalization. The Constitution of the Russian Federation repeatedly mentions the term
"people”, therefore, without studying the mentioned concept, it is impossible to fully immerse
oneself in the study of constitutional law. This article will provide a theoretical and legal analysis
of this term, as well as a comparative analysis of the concepts of “people”, "nation™ and “ethnos".
In addition, special attention is paid to various types of approaches to the study of the term
"people”, including in the era of digitalization.

Keywords: people, theoretical and legal analysis, comparison of concepts, nation,
ethnos, era of digitalization, democracy, popular sovereignty.

Tepmun «Hapon» kpaiiHe BaxkeH it Konctutyumu Poccuiickoit deneparuu. Yke B
npeamOyse ynomMsinyroro OCHOBHOIO 3aKOHa, 00JIaJar0IIEero BBICIICH IOPUINYECKON CHIION, OH
ynoMmuHaeTcs: «Mpbl, MHOTOHaIlMOHaNbHBIN Hapoj Poccuiickoit ®enepanuu...». Hcnonb3ys
npeamoyiy Koncturyimn Poccuiickolt Deneparyii 3a OCHOBY TOHSTHS «HAPOI», MOXKHO
BBIIEJIUTh HEKOTOPHIE BAXKHBIE JJII HACTOSIICW CTATbU 3HAYEHUS FOPUIUYECKOIO XapakTepa
(OpMBI BBIpaXXEHUSI BIIACTH HApO/a:

— yupeIUTeNbHAs BIACTh MPUHAICKHUT HAPOAY, UYTO BKIIFOYAET B ceOs BIACTH
Ha npuHaTue KoHcTuTyium, a Takke Ha yupeskeHue MHCTUTYTOB ITyOIMYHON
BJaCTU M T.J. OTO 3HAUUT, YTO PE3yJbTaTbl TOJIOCOBAHUS, KOTOPOE
XapaKkTepU3yeTcsl B KAYeCTBE BCEHAPOJIHOIO CTAHOBATCS OPUINYECKUM
UMITEPATUBOM JIJISl a0COIFOTHO BCEX CYO'BEKTOB IPaBa;

- pe3ynbTaThl pedepeHnymMa Takke HOCAT HMMIICpaTHUBHOE 3HAYeHUE U s
OpPraHoOB IyOJUYHOMN BJIACTH, a TAKKE JIJIST T€X CyOBEKTOB TpaBa, HA KOTOPHIX
OHHU, COOTBETCTBEHHO, PACIIPOCTPAHSIOTCS;

- rOJIOCOBaHME, KOTOPOE Ha3bIBaETCs OOLIEPOCCUNCKIM, BBICTYIAET B KAUECTBE
aKTa, MPU3HAIOIIETO BCTYIUICHUE B FOPUIUYECKYIO CHITY 3aKOHA O TOIMPABKE B
Konctutynmuu Poccuiickoit ®enepanun. OOIIEpOCCHICKOE TOJIOCOBAHHE
uMeeT MoJ00HYI0 (POPMY BBIPKEHUS BJIACTH HApOJa B CBSA3H C TEM, YTO OHO
(bakTHUECKH MOACPKUBACT PELICHUE 3aKOHOIATelIs;

— BBIOOPHI, IPU3HAHHBIE CBOOOTHBIMHU, BBHICTYIIAIOT B KAYECTBE TIepeaayuu Mpasa
Ha BJAcTh BBIOOPHBIM opranam. Kpome TOro, OHU K€ JETUTHMHPYIOT
JeSITeIbHOCTh BBHIOOPHBIM OpraHaM, 4TO KpaiHe Ba)KHO Ui MOAJEpPKaHUS
JIEMOKpPAaTHYECKOTO PEeXKMMa B TOCYIApPCTBE, a TaKXKe HJsi COOTBETCTBUS
BJIacTH BBIOOpHBIX opranom Konctutyiuu Poccuiickoit @enepanym [1].

[TousiTHIO «HApOI», caMO COOOW, B pa3IMUYHBIE TMEPHOABI CYIIECTBOBAHUS HAIIETO
rocygapcTea JaBanock pasHoe omnpeaeneHue. Korma cymectBoBan Coserckuid  Coros,
«HAPOJIOMY» SIBJISIACH OOITHOCTH JIFOJCH, CIIOKHBINASCS HCTOPHUUECKUM CIIOCOOOM, KOTOpas
MMEeT CBOICTBO MEHSTHCS H3-32 3a/la4 Pa3BUTHSL, PEIIAIONIMXCS OOIIECTBOM B JAaHHBIN
HUCTOPUYECKUNA TEpHOA. ITO ONpEJC/ICHHE HEKOTOPHIM MOMKET TOKa3aThCsl BechMa
JUCKPUMUHUPYIOIMM, TaK KakK, COIVIACHO €My, HapOJOM CYMTAJIUCh JIMIIb T€ TPa)kIaHe,
KOTOpBIE TPUYHUCIIIOTCA K TPYIIIMIMMCS W3-32 (DOPMYJIMPOBKH «M3-33 3a7a4, PEIIarONIXCs
OO0IIIECTBOM B JIAaHHBIA UCTOPHUECKUHN TIepruom» [2].

B nBaguate mepBoM BEKEe, TO €CTh BEKe cyliecTBoBaHUs Poccuiickonn dPenepauuu,
TEPMUH «HApoOA» TOHHMAaeTCd HECKONbKO HHade. Tak, Temepb Hapoj — 93T0 OOIIHOCTh
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COLIMAJIHOTO XapakTepa, KOTopas MpeAcTaBiIseT coOoil ompenenéHHYI0 COBOKYMHOCTb JIUI,
UMEIOIIUX TpakAaHCTBO Poccwiickoit denepaiun, HE3aBUCUMO OT MeCTa MX (PaKTHIECKOTrO
poXxuBaHus. Eciii rOBOpUTH YK€ O IMOJUTUKO-TIPABOBOM ACHEKTE HMHCTUTYTA «HAPOA», TO
JIAHHOE TOHATHE BKIIOYAeT B ceOs TakkKe M WHOCTPAHHBIX TpakJaH M JIMI, HE HMEIOIINX
rPKIAHCTB, HO NpoxuBarImKX B Poccuiickoit denepanny, y KOTOPhIX €CTh MOJUTHYECKUE
npasa [3].

KoHeuHo, mpu yNOMHMHAHMM CJOBAa «HApOA» MHOIME M3 HAc BCHOMHAT TEPMHUH
«cyBepeHuTeT™. 1 370 aOCOMIOTHO JIOTMYHO, TaK KaK CYBEPEHUTET HEPA3phIBHO CBS3aH C
HapoJOM C TOYKHM 3pEHMs KOHCTUTYLHMOHHOrO mpasa. Kpome Toro, maHHas oTpacib npaBa
OIIPENENAET «HApOa» KaK UCTOYHMK rocyqapCTBEHHOW BiacTH B Poccuiickoit denepanyu. Ito
BO MHOTOM CBsi3aHO ¢ TeMm, 4to Poccuiickas ®Penepanuu oOo3HauaeTcss B KoHCTUTYIHH,
npunATol B 1993 romy, B KauecTBe JAEMOKpaTHUECKOro rocynapcrsa. Pa3 Obuta ymomsiHyTa
JNEMOKpaTHsl, TO CIEIYET MEPEUTH K CIEIYIOIIEMY TEOPETUKO-IIPABOBOMY ACIEKTY «Hapojay». B
paMKax JEMOKPATUH I0J] HApOJIOM IIOHUMAETCS ONpeesIEHHbIN 00pa3 UHIAUBUAYYMA, KOTOPBIH
u3-32 OCOOCHHOCTEHM JEMOKpaTHHM KaK MOJIMTHYECKOTO pEeXHMa, CBA3aH C TOCYAapCTBOM
B3aMMHBIX [IPaBaMU, a TAaKXKe 005S3aHHOCTSIMH.

Ecnu yrayOuTbhes K KOHCTUTYLMOHHOE TIpaBO, TO IMPU XapaKTEPUCTUKE TaKOro
MHCTUTYTa KaK «HApOI» CIEeNyeT CKa3aTh, YTO TpaklaHe, KOTOpble, caMO cO0Oi, BXOIST B
Olpe/ieieHHe TOHATUS «HApOo» OOJaNaroT IMpaBaMM, a TaKkKe CBOOOJAMHM, OTIMYAIOIIUECs
HEOTbeMJIEMOCThIO. KpoMme Toro, cTerneHp peanu3aluy U 3alUThl 3TUX CaMbIX IpaB 3aBUCHUT TO,
Ha KaKOM YPOBHE HaXOJIUTCS AEMOKPAaTUUECKUI PEKUM B CTpaHe [4].

Kpome ynoMsHyTBIX oOmnpeaereHui, camMo CcOoOOH CylecTByeT emié J0CTaTOYHOe
KOJIMYECTBO TPAKTOBAaHUS TEPMHUHA «HAPOJ». Tak, HAapUMep HapoJ BBHICTYMAET KaK OOIIHOCTh
STHUYECKOI0 XapaKTepa, ONpele€HHYI0 TPYIILY JOAEH, HMEIOIINX OOIIYI0 UCTOPHUIO, a TaKKe
npoucxoxaenue [S]. IIpoanann3upoBaB TaHHOE OIPEAEICHHUE, KOTOPOE SIBIISETCA, MOXKAIYH,
caMbIM OOLIMPHBIM M3 BCEX IPEACTABICHHBIX, BIOJHE BO3MOKHO BBLAEIHUTH TJIAaBHYIO, B
HEKOTOPON CTENEHU JIaXKe OIPEIEIISIONIYI0 KaTETOPUI0 NPUBEAEHHOIO BBIIIE TOJIKOBAaHMS, TO
€CTh KATETOPUIO0  «UEJIOBEK». UYEIOBEK-TIOHATHE IIMPOKOE, JAIOIIee  ONPEICIIEHHYIO
TEPMHUHOJIOTMYECKYI0 CBOOOAY B MpaBOBOW cdepe. DTO CBSI3aHO C TeM, YTO B JIAHHYIO
KaTeropuio MOTryT OBbITh NPUYUCIEHBbl M JIMIQA, SIBISAIOUIMECs TrpaxnaHamu Poccuiickoit
@enepanyy, 1 U30UpaTeNy, a TaKXKe JIMIA, KOTOpble rpaxaancTBa Poccuiickoit deneparmu He
HMEIOT.

IIpy BO3BEIEHMM MOIUTUYECKON XapaKTEpPUCTUKHU Ha IVIaBHbIE NMO3MLMHU NPH aHAJIN3E
TEPMHHA «HApPOJ» IOYTH KAKAOMY NPUAET CHHOHMMUYHOE, [0 MHEHUIO MHOTHUX
uccreoBaTeNeil, MOHATHS «TpaXIaHe», a TaKkKe IMOHATHE, KOTOpoe OOBEIUHSET TpakJaH B
OIpeeNEHHYIO TPYIITY, MOIyYrBIIas Ha3BaHUe «u30uparenny». OIHAKO MHOTHE YUEHBIE BCE JKe
CXOJISITCS BO MHEHUE, YTO TIOHSITUE «YEJIOBEK» HECKOJIBKO IIHUPE MOHITUS «HAPOI» [6].

Kak ctano sicHo u3 npuBenEHHON BbIlle MH(GOPMAIMK, MHOTHE TOJKOBAHUS TEPMUHA
«HApOI» HEMPEMEHHO TpPUBOIAT K KaTeropun wuz0upareneid. Koucrtutymms Poccuiickoii
®depepanyy chirpaja B 3TOM HE MOCIEIHIO poiib. CTaThs 3 ynmoMsHyTOro panee OCHOBHOTO
3aKOHa MPOBO3IJIACHIIAa MHOTIOHALIMOHAIBHBIN Hapod Poccuiickoit denepanyy €JMHCTBEHHBIM
HWCTOYHUKOM BJIACTH, a TaKXe HocuTeleM cyBepeHurera. bonee toro, Konctutynwus
Poccuiickoit depepanuy 3aKpemnuia HECKOJIBKO CIIOCOOOB pean3aliis BIaCTH HApoa:

a)  HEMOCPEICTBEHHO;
0)  depe3 opraHbl roCyJapCTBEHHON BIIACTH;
B)  dYepe3 OpraHbl MECTHOT'O caMoympaBiaeHus [ 7].

He MeHee Ba)XxHO NpPOBECTH CpPAaBHEHHE MEXKAY MOHATUSAMM «HApOI», <ATHOC» U
«Harms». UTak, HE0OXOIUMO TOABECTH HMTOT, KACAIOUIMICS TEPMHUHOJIOTHUECKUM KOHIICTIIIUI
TOJIKOBAHUS «HAPOJAN:

- rpyIna Jitoe, KOTopble 00BEMHEHBI ¢ HICTOPUYECKON TOUKH 3PEHUS;
- BCE HACEJICHHE KOHKPETHOIO IOCYAapCTBa, HE3aBUCHUMO OT TOrO, €CTh JIU Y
JIFOJEY IPaXk1aHCTBO ITOW CTPaHbL;
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- JIeJICHUE O0IIECTBAa Ha COLMATBHBIE CJION (CTpaTH(HUKAIS);

- BCE IpakJJaHe OINpeesIEHHOTO rocy1apCcTBa;

— UCTOPUYECKH CIIOKHBILIASICSI OOITHOCTh, KOTOPOE UMEET BHEIIIHEE BBIPAKEHUE;

- JMIIb Ta TpyNNa JIOACH, KOTOpas CUYUTACTCS DIUTAPHOM B KOHKPETHOM
CTpaHe.

Eciu ke TrOoBOpUTH O TEPMHUHE «HALUSA» C TOYKHA 3pPEHUS PA3JIMYHBIX BHUIOB
CYBEpEHHMTETa, TO CTOMT CKa3aTb M O TOM, YTO HAIMOHAJIBbHBIM CYBEpEHUTET HE DPABEH
HapoIHOMY. ['0BOpsI Kak pa3 O HAalMOHAJILHOM CYBEPEHHUTETE, HEOOXOIUMO YTOYHMThH, YTO B
JAHHOM CIlydae peub HIET B MEPBYIO OYepelb O KYJIbTYPHO-HUCTOPHUYECKHX OCOOCHHOCTSIX.
HapoHblii ke CyBepeHUTET BKIIIOYACT B CEOSI TIOJMTUKO-TIPABOBOM acniekT. OHAKO Yy MOHSTHUS
«HaALU» TOXKE, 10 MHEHUIO UCCIIEI0BATENEH, UMEIOTCS pa3JIMYHbIE TOJIKOBAHUS:

— KaK YK€ YIOMHMHAJIOCh, HEKOTOpBIE YYEHBIE CUMTAIOT TMOHATHE «HALUS
CUHOHUMOM «HapOJ1»;

- CUHOHUMHUYHOE MOHSATHE TEPMUHY «TOCYapCTBOY;

— CUHOHUMHUYHOE TIOHSITHE TEPMUHY «ITHOC.

C TOYKM 3peHHsT MHOTHX YYEHBIX, JIEATEJIBHOCTb KOTOPHIX  3aTparvBacT
KOHCTUTYLIMIOHHOE TPaBO, €CJIM MOHATHE «HALM» PACCMaTPUBATh Yepe3 MPU3MY STHHUUECKUX
KaueCcTB, TO TMOJYYUTCS TMOHSATHE, KOTOPOE SIBISIETCSI CHHOHUMOM TEPMHHA <«3THOCH.
COOTBETCTBEHHO, CpPaBHUBAsl «HAPOI», «ITHOC» W «HALHUA», MOXKHO IOHATh, YTO IEPBOE
WCKJIIOYUTEIBHO BA)XHO JIJI1 KOHCTUTYIMOHHOTO TpaBa, YTO M 3akperuieHo B KoHcTuTyruum
Poccuiickoit ®enepanuu [8].

B cBA3u ¢ TeM, 4TO ABaALATH NEPBBIM BEK CTaJ BEKOM, KOTOPBIM O3HAMEHOBAIU
TEXHOJIOTHYECKUM, B3aUMOJIEHiCTBUE C UU(POBBIM IMPOCTPAHCTBOM YACTHIO MOBCEIHEBHOMN
KU3HU yenoBeka. Co BpeMeHeM MNpHUHATHE LU(PPOBON PEaTbHOCTH KaK OCHOBHOTO (hakropa
dbopMHpyeT y TOIB30BaTeNCH HEOOXOIUMOCTh B 00YyCTpOHCTBE IIU(POBOI cpenbl Mo 00pazy u
o 0010 (PU3UIECKOr0, yKe MPUBBIYHOTO sl HUX Mupa. [lo Mepe pa3BUTHS MEXCYyOBEKTHBIX
U(GPOBBIX OTHOIICHWH TPHU HAIWMYUU OJIATONMPHUATHBIX YCIIOBHN TpeoOpa3yeTcs XapakTep
CBsI3el MEXAY WICHAMH rpymniibl. IMEHHO 3TO MOXeET c(OPMUPOBATH y HUX MPEJICTABICHHE 00
OIMMCAaHHOM BBIIIIE TPYIITE Kak o0 udpoBoM Hapose [9].

Jlenast BbIBOA, cilelyeT cCKa3aTh, YTO TEPMUH «HApOA» NECHCTBUTEIBHO BAXKEH MJIS
MHCTUTYTa KOHCTUTYLIMOHHOTO IMpaBa. VcTopuyecku OH OmpeAensuics IMO-pa3HOMY, MHOTHE
YUEHbIE MMEIOT IMPOTUBOINOJOXKHBIE MHEHHS MO 3TOMY IMOBOAY, OJHAKO, KOHEYHO, HEJIb3s
OTpULIATh €r0 BECOMOCTH B IIPaBOBOM cepe.
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AHHOTAIINA

CraThsl TIOCBSINIEHA aHAINW3Y KOHCTHUTYIIMOHHO-TIPABOBOTO CTaTyca «IU3alMHEPCKUX
JIETE», CO3AHHBIX C UCTIOIB30BAaHUEM F€HETUYECKUX TEXHOJIOTU. PaccMaTpuBatoTcsi BOIPOCHI
MPABOBOTO PETrYJIUPOBAHMS, OTHUYECKUE AaCTEeKThl W BO3MOXKHBIC PHCKH, CBS3aHHBIE C
BMEIIATEILCTBOM B TeéHOM uesoBeka. Oco0oe BHUMaHKE yENIeHO 3alllUTe MPaB TaKUX JIETeH, UX
WIACHTUYHOCTH W COLMAIbHOM aJanTalyy, NpeiJlaraloTcs IyTH COBEPIICHCTBOBAHMS
3aKOHO/ATENIbCTBA Il obOecrieueHHss OamaHca MeEXIy HAyYHBIM TIPOTPECCOM W 3aIlUTOM
(dyHIaMEHTaIbHBIX TIPAB YEJIOBEKa.

KiioueBble ciioBa: «u3aifHEPCKHE IE€TW», TPAHCTYMAaHU3M, T€HETHKA, IIPaBO, CTAaTyC,
JIMYHOCTb, UJIEHTUYHOCTb, AMCKPUMHUHALMS, HEPABEHCTBO, MOPAJlb.

Abstract

The article is devoted to the analysis of the constitutional and legal status of "designer
children" created using genetic technologies. The issues of legal regulation, ethical aspects and
possible risks associated with intervention in the human genome are considered. Particular
attention is paid to the protection of the rights of such children, their identity and social
adaptation, ways to improve legislation are proposed to ensure a balance between scientific
progress and the protection of fundamental human rights.

Keywords: "designer children”, transhumanism, genetics, law, status, personality,
identity, discrimination, inequality, morality.

DeHOMEH «IU3alHepPCKUX JAeTeil» MpeAcTaBiIseT COOON CIIOKHBIA U MHOTOTPAHHBINA
BOMPOC, TPEOYIOMIMIA TITyOOKOTO OCMBICIIEHHUSI B KOHTEKCTE COBPEMEHHBIX OMOTEXHOIOTHIECKUX
noctikennid. Ilog «Iu3aliHEpCKMMH  JETbMHU» TOHUMAIOTCA CyOBEKTHI IpaBa, dei
TCeHETUYECKU KOJI OBUT IIeJICHANPABICHHO W3MEHEH WM MCKYCCTBEHHO OTOOpaH Ha
JOKOHIICTITYaJIbHOM WJIM 3MOpPHUOHATBHOM JTale Pa3BUTHs C IENbI0 NPUAAHUS WM 3apaHee
3aJIaHHBIX OMOJIOTUYECKHX, (PH3UOJOTUIECKUX WIIM KOTHUTHBHBIX XapPaKTEPUCTHK, BBIXOISIINX
32 paMK{ €CTECTBEHHOT'O IMpPOIEcca PENPOAYKIIMHA. DTO SBICHHE CTaJI0 BO3MOXKHBIM OJlarojaps
MPUMEHEHHUIO TIEPEOBbIX OWOTEXHOJOTHH, TaKMX KaK TE€HETUYECKOE pEeJaKTHPOBAaHHE U
MPEUMITJIAaHTALIMOHHAsA TeHeTH4eckas auarHoctuka [1]. OpHako OHO MOPOXKIAeT MHOXKECTBO
MPaBOBbIX W OATUYECKUX JWJIEMM, CBSI3aHHBIX C OINPEACIICHUEM JIOMYCTUMbBIX TPaHUIL
BMEIIATEILCTBA B TEHOM YEJIOBEKa, 3aIIUTOW TpaB M CBOOOJ OyIyIIMX MMOKOJICHHMH, a TaKKe
MMOWCKOM OaylaHca MEXTy HaydHBIM IPOTPECCOM M MOPATHHO-TIPABOBHIMH OrPaHUYCHHUSMHU.
«/luzaifHepckue eTh» KaKk CYOBEKTHI MpaBa 00Jagar0T OCOOBIM CTATyCOM, IOCKOJBKY HX
TeHEeTHYeCKass MICHTHYHOCTh (OPMHUPYETCS HE €CTECTBEHHBIM 00pa3oM, a B pe3yibTare
LIEJIEHAPABICHHOIO BMENIATENICTBA CO CTOPOHBI TPETHUX JIMI[ — POJIUTENEH, YYEHBIX WIH
MEJIMIIMHCKUX YUPEKICHUM. ITO CTaBUT IO BOIPOC TPAAUIIMOHHBIE MPEACTABICHUS O MpaBax
U CcBOOOJAX JMYHOCTH, OCOOCHHO B KOHTEKCTE ABTOHOMHHU Oyaymiero peOeHKa, KOTOPBINA
JIMIIAETCS] BO3MOXKHOCTH CaMOCTOSITETILHO OIPENEIIATh CBOIO T€HETHYECKYIO CYITHOCTh. Kpome
TOrO, OOBEKTOM MPABOBOTO PETYIUPOBAHUS CTAHOBATCS CAMH T€HETUYCCKHE MOIU(HUKAIINH,
HaIlpaBJICHHbIC HA YIJIY4YIICHHE WJIM W3MEHEHHE OMNPEICICHHBIX XapaKTEPHUCTHUK, TaKUX Kak
WHTEJUICKT, BHEIIHOCTh, (PH3MUYECKHE CIOCOOHOCTH WM YCTOMYMBOCTh K 3a00JICBAHUSIM,
MpUYeM STH U3MEHEHHS HE CBS3aHbl C MEIUIIMHCKOW HEOOXOAMMOCTHIO JICUEHUs WU
MPEIOTBPAIICHUsI TeHETUUECKUX 3a0oseBaHuid. [IpaBoBbIe U 3TUYECKUE BBI3OBBI, CBS3aHHBIC C
«IM3aHEPCKUMHU JE€THbMIY, 3aTParuBaiOT (pyHIaMEHTalIbHBIC MPUHIIMIIBI, JIEXKAIHE B OCHOBE
COBPEMEHHOI0 mpasa. [I[prHIMI aBTOHOMHH JIMYHOCTH OKAa3bIBACTCS IO YTPO30id, MOCKOIBKY
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Oynymuii peOEHOK HE MMEEeT BO3MOXKHOCTH TOBJIMATH Ha BBIOOP CBOMX TI'€HETHMYECKHX
xapaktepucTuk. [IpuHImn (GopMarbHOrO paBEHCTBA TAK)KE CTABUTCS MOJ COMHEHHE, TaK Kak
CYIIECTBYET PHUCK BO3HHUKHOBEHHS COLIMAJIBHOM CTpaTU(UKAMH MEXAY «YITY4IIEHHBIMU»
MHIUBUJAMU U T€MH, KTO OB 3a4aT €CTECTBEHHBIM ITyTeM. JTO MOXET IPUBECTU K TITYOOKHM
COLIMAIIBHBIM M SKOHOMHMYECKMM HepaBeHCTBaM. HakoHen, NpUHIMII HENPUKOCHOBEHHOCTH
YeJI0BEYECKOr0  JIOCTOMHCTBA  OKAa3bIBAaeTCA IO YILpo30M  M3-32  MOTEHLMAJIBLHON
KOMMEpPLHAIM3AU W HHCTPYMEHTAJIN3ALMN 4YEJIOBEUYECKOM >KHU3HH, KOIJla TIe€HETUYECKUE
MOJM(UKAIMU MOTYT CTAaTh MPEAMETOM PHIHOYHBIX OTHOIICHHH.

B Poccwmiickoii denepanyn, kak U B OOJBIIMHCTBE CTpaH MHpa, JaHHBIA BOIMPOC
HAXOAWTCS Ha CTBIKE IIpaBa, dTUKHU U HAyKU. KOHCTUTYLIMOHHO-TIPABOBOM CTaTyC TaKHUX JIETEl
TpeOyeT jaeTanbHOro aHanm3a ¢ ydyetoM HopM Koucturymuun P®, neicTByromero
3aKOHO/ATENILCTBA M MEXIIyHAPOAHBIX 00s3aTenbcTB. KoHctutyrus Poccuiickoit deneparmm
SIBJISIETCS OCHOBHBIM JIOKYMEHTOM, OIPEACIISIONIMM IIpaBa U CBOOOIbI YeJIOBEKa U IPakKIaHUHA.
B xoHTekcTe "nu3aliHepCKUX JeTel" KII04eBOe 3HAUEHNE UMEIOT CIIETYIOIIHE MOJI0KEHNU:

1. Crarpsa 21 Koncturyun PO rapanTupyeT npaBo Ha JOCTOMHCTBO JTUYHOCTH.
OTO TMOJNIOKEHHWE MOXKET ObITh MHTEPIPETUPOBAHO KaK 3ampeT Ha
BMEIIATEBCTBO B TIEHETUYECKYIO MPHUPOJY YEJIOBEKa, €CJIM TaKOe
BMEILIATENLCTBO ~ HapylllaeT €ro JOCTOMHCTBO WM  HPUBOAUT K
JUCKPUMHHALIMY.

2. Crares 22 Koncrutymuu P® 3akperuiseT mpaBo Ha CBOOOAY W JIHMUYHYIO
HETPUKOCHOBEHHOCTh. JTO TMPAaBO MOXET OBITh PACHIMPEHO 10 3alIUTHI OT
HEOOOCHOBAaHHBIX TEHETHYECKUX BMEIIATEILCTB, KOTOPbIE MOT'YT MOBJIHATH HA
(bU3HNYECKYIO UM TICUXHYECKYIO LEJIOCTHOCTh TMYHOCTH.

3. Crarps 38 Koncturymmuu P® ycranaBimmBaeT, YTO MaTepHHCTBO U JIETCTBO
HaxXoAATCA TMOJ 3alUTOW TOCYJapCTBa. OJTO MOJIOXKEHUE IOJAYEPKUBAECT
HEOOXOIMMOCTD 3aIlIMTHI TIPaB JI€TEH, BKIIIOYAs TEX, Ybe POKIACHHUE CBI3AHO C
UCTIONIb30BaHUEM OMOTEXHOJIOT HIA.

4.  Crares 42 Konctutynuu P® rapantupyeT npaBo Ha OJaromnpusTHYIO
OKpYXKAIOIIYI0 Cpeay M JOCTOBEpHYIO HH(pOpMAIMIO O €€ COCTosHuH. B
KOHTEKCTE I'€HETMUECKUX TEXHOJOTWH 3TO MOXKET OBITh MHTEPIPETUPOBAHO
KaKk IpaBO Ha 3alUTy OT HENpeACKa3yeMbIX IOCIEICTBUN T€HETUUYECKUX
BMEILIATEIIbCTB.

B  Poccuiickoit  ®enepanmyd  OTCYTCTBYET — CIELMAIIBHOE  3aKOHOAATENIBCTBO,
perynupytomee co3fganue "mauzaiiHepckux aetei". OmHako psAa  HOPMATHUBHBIX —aKTOB
3aTparuBaeT CMEKHBIE BOIIPOCHI:

1.  ®enepanbhbiii 3ak0H "OO6 0CHOBaxX OXpaHbI 310POBbsS IpaxaaH B Poccuiickoit
@enepayu’  peryavpyerT BONPOCHl  MEIUIMHCKOW IIOMOLIM, BKJIIOYAs
reHeTryeckue uccnenoBanus. CraThs 57 3aKOHA 3allpeliaeT BMEIATeIbCTBO B
TEHOM YEJIOBEKA, €CJIM OHO NMPOTHUBOPEYUT MEAMLMHCKUM IOKa3aHWAM WIH
TUYECKUM HOPMaM.

2. OenepanbHblii  3ak0oH  "O  OMOMEIWIIMHCKUX — KIETOYHBIX MPOIyKTax"
peryaupyer  HUCIOJIb30BaHUE OMOMEIMUMHCKUX  TEXHOJOTHMH, HO He
IIPEeyCMaTpuBaeT IpPSIMOrO PEryJIMpPOBAHUS PEJAKTUPOBAHUS TI'EHOMA
YeJIOBEKA B LIEJSX YIyULICHHS XapaKTEPUCTHUK.

3. Cewmeiinblii kogexkc P® ycranaBnumBaeT mpaBa M OO0S3aHHOCTH POAUTENEH U
JeTe, HO He Yy4uThIBaeT crneuuduky '"muzaiiHepckux aered". B cmyuae
BO3HUKHOBEHHUSI CIIOPOB UX CTATyC OYyAET ONpENesAThCS uepe3 IpU3My OOLHX
HOpPM CEMEWHOTO paBa.

C 3TuyecKol TOUKU 3pEHMs], F€HETUYECKOE PENAKTUPOBAHME BBI3BIBAET BOIPOCHI O
npezenax BMEUIATeNIbCTBA B MPHUPOIY uesoBeka. TpaHcrymanusM, (uiocodckoe IBHKEHHE,
BBICTYTAIOLIEE 33 UCIIOJIB30BAHUE TEXHOJIOTUM /ISl YJIYULIEHUS YEI0BEUYECKUX BO3MOYKHOCTEH,
MOJUICP’)KUBACT TaKWEe TEXHOJIOTMH, BHIS B HHUX MYyTh K MPEOIOJICHHIO OHOJOTHYECKHX
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orpannyeHuii. OJJHAKO KPUTUKU YTBEPKIAIOT, YTO ATO MOKET MPUBECTU K YTPATE YEIIOBEUECKON
UACHTUYHOCTM M CO3JAaHMIO HOBOIO Kilacca «YJIyYLIEHHBIX» JIIOJEH, 4YTO IOPOAUT
JUCKPUMHHAIIMOHHBIE MPAKTUKH B OTHOILEHHH TEX, KTO HE MOXKET MO3BOJUTH ce0e Takue
MoAM(pUKAIMU. DTO MOXKET YCHIMTh COLMAbHOE HEPABEHCTBO M CO3/aTh HOBBIE (OPMBI
JMCKPUMHUHAIIUYA, OCHOBAHHBIE HA TEHETUYECKUX XapaKTEPUCTUKAX [2].

C ropuau4eckoil TOYKH 3pEHMs, T€HETHUYECKOe pellaKTHpOBaHUE TpeOyeT pa3paboTku
CTpOruMX IIPaBOBBIX OrpaHWYeHHMH. B Hacrosiiee BpeMs BO MHOTMX CTpaHaxX CYIIECTBYIOT
3aKOHBI, 3aIpelaolie NI OrPAaHNYMBAIOIINE PEJAKTHPOBAHUE TEHOMA YeJIOBEKa, OCOOCHHO B
3apOJABIIIEBOM JIMHUHM, W3-32 HEMPEICKa3yeMbIX JOJITOCPOYHBIX MOCiaeACTBUM. OgHaKo
OTCYTCTBME E€IMHBIX MEXKIYHAapOJHBIX CTaHJAPTOB MOXKET IPUBECTH K «TEHETUYECKOMY
TypU3MY», KOTJa JIIOA1 OyAyT 0OpamiaThCsi B CTpaHbl ¢ O0siee MITKUM 3aKOHO/IATENICTBOM. DTO
CO3JIa€T IPABOBBIE U ITHYECKHE JWIEMMBI, CBSI3aHHBIE C OTBETCTBEHHOCTHIO 332 BO3MOYKHbBIE
HEraTHBHBIE MOCIIECTBUS TSI 3I0POBbS U OOIIECTBA.

CoupanbHble TIOCJIEACTBUS TEXHOJIOTMM W3MEHEHUs] TeHOMa MOryT ObITh Kak
MO3UTHBHBIMH, TaK U pa3pymMTeabHbIMUA. C OHOI CTOPOHBI, OHU MOT'YT IOMOYb UCKOPEHUTh
HaCJIe/ICTBEHHbIE 3a00JI€BaHUs U YIY4IIUTh KauecTBO kU3HU. C Apyroi CTOPOHBI, OHU MOT'YT
NPUBECTH K pa3/ielIeHHIO 00IIECTBA HA TEHETUYECKHU «YITYULIEHHBIX» U «OOBIYHBIX) JIIOJIEH, 4TO
MOJIOPBET MPHUHLIMITBI PABEHCTBA U CIIPABEUIMBOCTU. JTO MOXKET MOBIIUATH Ha MpaBa YeJIOBEKa,
BKJIIOYas IIPaBO HA PABEHCTBO IIEPE]] 3aKOHOM M IPaBO Ha HENPUKOCHOBEHHOCTb YaCTHOMN
KHU3HHM, OCOOEHHO €CiIM reHeThdeckass MHpopMalus CTaHeT AOCTYINHOM i paboTonaTenei,
CTPaxOBbIX KOMIIAHUI WJIM FOCYIapCTBEHHBIX OPTaHOB.

Crnenyer OTMETUTh, YTO TEXHOJIOTUM U3MEHEHHS T€HOMa YeJI0BeKa MPEICTaBIIsAIOT COO0M
MOIIIHBIA MHCTPYMEHT, KOTOPBI MOXET KaK YIy4llMTh, TaK U Pa3pylIUTh oOmiecTBo. J{ms
MUHHMMU3AIIH PUCKOB HEOOXOAUMO pa3paboTaTh CTPOTrUe MpaBOBbIE OrPaHUUEHHSI, OCHOBAaHHbBIE
Ha TPUHLMIAX YBA)XEHHs IpaB YeJIOBEeKa, paBEHCTBA U CIIpaBeTMBOCTH. OOIIECTBO JOHKHO
BECTH OTKPBITBIN AUAJIOT O TOM, KaK MCIIOJIb30BATh 3T TEXHOJIOTUH, YTOOBI OHU CITYKHJIN Oary
BCEX, a HE CTAaHOBWJIMCH MCTOYHMKOM HOBBIX (OPM JUCKPUMUHALMM M COLHAIBHOTO
HepaBeHCTBa. TpaHCryMaHU3M, Kak QUIOCO(HS, TOMKEH YUUThIBaTh STHYECKHE U COLUAIbHBIE
MIOCJIE/ICTBHS, YTOOBI M30€XKaTh YTPAThl YEIOBEUECKON UICHTUYHOCTH U COXPAHEHUSI I'YMaHHbBIX
LIEHHOCTEH B AMI0XY OMOTEXHOJOTMUECKON PEBOJIOIIUH.

Poccuiickoe  3aKOHOIATENBCTBO,  pEryiaHpylollee  HUCCIeAOBaHMS B 00nacTu
PEIAKTUPOBAHUS F'€HOMA YeJIoBeKa, BKIItouaeT denepanbHblil 3aK0H oT 23 nroHst 2016 r. Ne 180-
@3 «O OHMOMETUIMHCKUX KIETOYHBIX NPOAYKTax» [3], peryaupyromuii TpaHCIIaHTalUIO
TeHEeTHYEeCKH MOJIUGUIMPOBAHHBIX KIeTOK. OOHAKO, MO MHEHHUIO 3KCIEPTOB, ATH 3aKOHBI
HEJIOCTAaTOYHO YUYHUTHIBAIOT CHENU(UKY TEHHBIX TIpernapaToB, a B IMOJ3aKOHHBIX aKTax
OTCYTCTBYET €AMHBIA NOAXON K HHMM Kak K 0co0OW KaTeropuu JeKapcTB, TPeOYIOIIMX
JIOTIOJTHUTENLHBIX Mep Oe3omacHocTH u kadectBa [4]. B 2019 romy 3asBiieHHEe pOCCHIICKOTO
YUEHOTO O YKEJIAHUU TIOBTOPUTH KUTAUCKUIM SKCIEPUMEHT MO PEIAKTUPOBAHUIO TEHOMA BBI3BAJIO
MEXIYHAPOIHYI0 O0ECIHOKOEHHOCTb, HO HE TMOJYYMWIO MOJICPKKH BHYTPU POCCHICKOTO
HAYyYHOTO COOOIIEeCTBA. OTO TMOJUEPKHYJIO MPaBOBYIO HEOMPEAEICHHOCTh: CIEAYyeT Jn
paccMaTpuBaTh TaKHE OSKCIEPUMEHTHl KaK Hay4yHbIE WCCIEOBaHMsA, TPEOYIOUIHE TOJIBKO
OJI0OpeHHsI 3TUYECKOr0 KOMHUTETa, WM Kak KIMHUYECKYI0 ampobanuio, TpeOyromyo
JIOTIOJIHUTEIIBHBIX paspelieHnii o Munucrepcrsa 3apaBooxpanenus Poccuiickoit denepanun.
[Ipeomonenne STHX MPaBOBBIX MpoOenoB TpedyeT OamaHca MEXAY MOIACPKKOH HAyYHOTO
mporpecca M IpeOTBPALICHUEM NOTEHLIMAIBHOIO BpEAa Ul YEJIOBEYECTBA. YIPOILEHHbBIE
MOJIXO/IbI, TaKHe KaK MPEAJIOkKEHUE pacCMaTpUBaTh T'€Hbl KaK OOBEKTHI Ipa)kKTaHCKHUX IPaB C
MATEHTHOM 3aIUTON, MOTYT OBITh Hed((EKTHBHBI, TaK KaK MATEHTHl MHOTAA MPEISTCTBYIOT
VMHHOBALIMAM M KOHKYpPEHIMH [5]. Ba)kHO y4HTBIBaTh, YTO OTKPHITUE HOBBIX T€HOB 4aCTO HOCHUT
PYTHHHBIM Xapakrep, M TpPaJAULUOHHBIE MOAXOAbI K MAaTEHTHOW 3alllUTe MOTryT He
CTUMYJIMPOBATh HAYYHOE TBOPYECTBO [6].

B xonme w3yueHHMs NAaHHON TEMBI, TEOPSTHYECKYI0 OCHOBY cocTaBmiia (Hriocodcko-
MpaBOBasi TOKTPHUHA COOTHOIIECHUS JIMYHOTO M oOmIero Omara, COTrJIaCHO KOTOpoil cBoOona
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YeJioBeKa B JOCTIKEHUU JIMYHOTO Ojlara MOKET OBbITh OrpaHWuYEHA YIS 3alllUThl aHAJIOTMYHON
CBOOOIBI JIPYTOr0 YENIOBEKa, a TaKkKe LEHHOCTEH oO0IIero Onara, BBICTYMAIONIMX B Ka4eCTBE
YCIIOBUSI IMYHBIX CBOOOI.

PaGortas Hanm Temol, MBI TPUIDIM K BBIBOIY: KOHCTHUTYIIHOHHO-TIPABOBOM CTaTyc
"nmu3aiinepckux aerel" B Poccuiickoit ®Denepany OCTaeTcd HEONPEICICHHBIM B CHITY
OTCYTCTBHUS CIIELMAIBHOIO 3aKOHOAATENbCTBA. OJIHAKO CYIIECTBYIOIKE HOpMbl KoHCTHTYIIMI
PO, dhenepanbHbIX 3aKOHOB U MEKIYHAPOIHBIX COTJIAIIEHUI CO3/1al0T OCHOBY IS 3aIIUTHI paB
U JOCTOMHCTBA JIMYHOCTU OT HEOOOCHOBAHHBIX T€HETHMUYECKHUX BMEIATENbCTB. B ycioBusax
CTPEMUTENILHOTO Pa3BUTHS OMOTEXHOJIOTHI HEOOXOAMMO CPOUYHOE MPUHATHE 3aKOHOAATEILHBIX
Mep, KOTOpbIe obecrneyar 6ajgaHc MeX1y HaydHBIM IMPOrpeccoM M 3aluMTol (hyHIaMEHTAIbHBIX
MpaB ueloBeKa. byyllee TIeHeTMYecKOro MPOEKTUPOBAHUS JIOJMKHO CTaTh MPOCTPAHCTBOM
OTBETCTBEHHOTO CO3WIAHUS, T/Ie TPaBO HA KM3Hb HE TOAMEHSETCS KOMMOIU(HUKAIUEH
YEJIOBEYECKON TPUPOIBI.
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AHHOTALIUSA

B cratbe 3aTparuBaroTcsi mpoOsieMbl pean3alii KOHCTUTYLIMOHHOTO TpaBa JIMYHOCTU
Ha cyneOHyro 3amurty. IIpaBo IMYHOCTH Ha CyAeOHYIO 3alUTY MpEACTaBiIsIeT COOOW MpaBo
Ka)KJIOTO YeJIOBEKa 3allUIATh CBOM MpaBa M 3aKOHHBIE MHTEPECHl MOCPEICTBOM OOpaIleHus B
Opranbl  I[IPaBOCYAMs, MPEACTABISIONIME CAMOCTOSTEIbHY0O U  HE3aBUCUMYIO BETBb
rocynapctseHHoM Biactu Poccuiickoii ®enepanuun. JlaHHOE NpaBO SBISIETCS OJHUM M3
BOXHEHIINX CYOBEKTHUBHBIX HEOTUYXJA€MBbIX TpaB 4YelOBeKa M TpaKJAaHUHA, KOTOpOe
OJTHOBPEMEHHO BBICTYIIACT TapaHTHEH pealn3alliy JPYTUX TpaB U CBOOO] TMIHOCTH.

KiroueBble ciioBa: mpaBa JTHUYHOCTH, Cy/AeOHasi 3alura, KOHCTUTYIIMOHHBIC TpaBa,
po0JIeMbl peaan3alyi, MHTEPEChl YeI0BeKa, MPaBOCY/IHeE.

Abstract

The article touches upon the problems of the realization of the constitutional right of an
individual to judicial protection. The individual's right to judicial protection is the right of every
person to defend their rights and legitimate interests by contacting the judicial authorities
representing an independent and independent branch of government in the Russian Federation.
This right is one of the most important subjective inalienable human and civil rights, which
simultaneously guarantees the realization of other individual rights and freedoms.

Keywords: individual rights, judicial protection, constitutional rights, problems of
realization, human interests, justice, Russian Federation.



JIlendenyuu pazeumus Hayku u obpasosanus -125-

Konctutynust Poccuiickass ®enepanusi npoBO3IVIAIIAET, YTO YEJIOBEK, €ro IpaBa M
CBOOO/IBI MPEJICTABISIOT BBICIIYIO IIeHHOCTh B PD. ['ocynapctBo Geper Ha cebst 00s13aTeIbCTBO
MPU3HABATH, COOJIIO/IATh, a TAKKE 3aIUIIATh IPaBa U CBOOO B YEJIOBEKA U TpaxkianuHa [1].

[TpaBo nMMYHOCTH Ha CyAEOHYIO 3alIUTy HPEACTABIAET COOOM MPaBO KaXKAOro YeloBeKa
3alMIIaTh CBOM MIPaBa U 3aKOHHbIE MHTEPECHI TOCPEICTBOM OOpAIEHUsI B OPTaHbl IPABOCYAMS,
MIPEACTABISAIOIIME CaMOCTOSATENIBHYIO M HE3aBUCHMYIO BETBb T'OCYJapCTBEHHOM BIacTu
Poccuiickoit ®enepanuun. B .1 ct. 46 Konctutyunn PO kaxnoMmy 4enoBeKy rapaHTUPOBAHHO
NpEeIOCTaBIsAeT MPAaBO HA CYIEOHYIO 3alllUTy, YTO OOS3BIBAET TOCYAApPCTBO OXPaHSIThH
KOHCTUTYIIMOHHBIE ITpaBa M CBOOO/IbI YeTIOBEKa MOCPEACTBOM CYZeOHOTO MPOU3BOCTBA.

Tak, MPUHATO BBIIENATH YETHIPE OCHOBHBIX BUJIA MIPAB JINYHOCTH Ha CYIEOHYIO 3aIUTY:

— NpaBO JUYHOCTH Ha OOpalleHHe 3a 3alUTOW, TO €CTh MPaBO KaXKIOro
YyeJioBeKa 00pallaThes B CYJ C COOTBETCTBYIOIINM 3asIBICHUEM,

— IPaBO JMYHOCTH HAa PACCMOTPEHUE U Pa3peIICHHUE JIENa N0 CYLIECTBY, UTOTOM
KOTOPOTO CTaHET BBIHECEHHUE CYAOM COOTBETCTBYIOIIETO pEIICHUS WU
IIOCTaHOBJICHUS,

— MpaBO Ha JOCTYH K CyneOHOMY IPaBOCYAHMIO OT JIMLA BBILIECTOSAICH
WHCTAHIMK, TO €CTh KaKAbIH YEIOBEK MMEET IMPaBO 00KaloBaTh CyAeOHOE
peleHne, KOTOpPOe €Ie HE BCTYNUIIO B 3aKOHHYIO CHITY,

- IPaBo JIMYHOCTU TPeOOBATh UCHOJIHEHHS CY1e0HOr0 pereHus [2].

OpnHolt W3 TpPyIHOCTEW peanu3ali IpaBa Ha CYJAEOHYIO 3allUTy TpakIaHUHA,
oOpatuBIiIerocs B CyjA, 3TO TO, YTO Ha HErO BO3JIAralOTCs OMpeJesICHHbIE OO0S3aHHOCTH,
UCTIOJIHEHHE KOTOPBIX SBISETCA 00s3aTeNIbHBIM YCJIOBUEM 3alllUThl CBOMX HMHTEPECOB B
npouecce cyneOHoro pasduparenbcTBa. Tak, B IHEPBYIO odepelb Uil OOpalleHus B CyX
HEOOXOJMMO COCTaBUTh KMCKOBOE 3asiBIEHHE, KOTOpoe Oy/leT COOTBETCTBOBAaTh IPAaBOBBIM
npeanucaHusMd U TpeboBaHusM 3akoHa [3]. Ilpu momaue HMCKOBOrO 3asiBIEHHS B CYyI
HEOOXOIUMO  MPaBWIBHO  ONPEAENUTh  TaKue  KPUTEpUH, KaK  MOACYAHOCTb U
MIOJBEIOMCTBEHHOCTh pacCMOTpeHUs cnopa. Ecim ke chematb 3TO HEBEPHO, TO CYyJ BEPHET
HCKOBOE 3asIBJICHUE WJIM OTKAKET B PUHATHU 3asIBIICHUSL.

CynebHast cucrema PO cocrout u3 cynoB oOmIel IOPUCAUKIINM, apOUTPAKHBIX CYIOB,
Koncturymmonnoro cyna P®, Bepxoaoro cyna P®, a Takke MHUpOBBIX Cyael CyOBEKTOB
denepauun. Takas opraHU3allMOHHAs CUCTEMa MOPOXKIACT P TPYAHOCTEH MpH OnpeAeTeHun
MOJCYAHOCTH, @ TaKXe SBISETCS NPSMBIM HApyIIEHUEM IMpUHIMIIA E€AUHCTBA U
COrJIaCOBAHHOCTH NPHMEHEHMS MPABOBBIX HOPM B MPaBONPUMEHUTENIbHON TpakTuke [4]. Bce
CKa3aHHOE [IPOBOLIUPYET CUTYALUH, KOTJa CyJl IPUHUMAET K PACCMOTPEHUIO HCKOBOE 3asIBJICHUE
Y BBIHOCHUT pEILIEHHE M0 AEy, OJHAKO PACCMOTPEHHE KOHKPETHOIO MTPABOHAPYLIEHUS BBIXOJIUT
3a paMK{ KOMIIETEHLIMH TaHHOro cyna. W, mpu nanmpHeWIeM MpoJBHKEHUU JieNna, B cliydae,
HampuMep, €ro OCHAapuMBaHUS B BBILIECTOSIIMNA Cyld, JaHHOE PELICHHE MPU3HACTCS
HEJIEHCTBUTENIbHBIM M I'PaKIaHUHY NPUXOAUTCS HAUMHATH CyAeOHBIN MPOLIECC ¢ cCaMOro Havasa.

OpHako, pemieHUs cyla SBISIOTCS pPe3yJlIbTaTOM CIIPAaBEUIMBOTO, IMYOIUYHOTO U
KOMIIETEHTHOTO CyAE€OHOTO pa30MpaTesbcTBa, OCYIIECTBISIEMOrO OECHPHCTPACTHBIM CYIOM C
COOJTIO/ICHEM TTPUHIIMIIOB M TpeOOBaHMH 3aKoHa. Peam3aiys Takoro mpasa B TIOJTHOM 00BEME,
NpeArNoiaraeT, 4To pelleHHe cyJa MOXET ObITh 00XaJOBaHO B BBILIECTOSIIUNA CyA, YTO
rapaHTHPYEeT BO3MOXKHOCTh HMCHPABICHUS CYIEOHBIX OMIMOOK M yMaJleHHs MpaB B PEIICHUSIX
CY/ZIOB, HE3aBHCUMO OT MHCTAHIUH, KOTOpas TaKylo OHMIMOKY JomycTuia. Tak Kak, OTCYTCTBUE
BO3MOXHOCTH TEPECMOTPETh OIIMOOYHBIN CyAEeOHBIN aKT W yCTpPaHUTh HapyIIEHHE 3aKoHa
yMaJIsieT ¥ OTPaHUYMBAET [IPABO HA CY/ICOHYIO 3alLUTY.

He menee BaxkHOW mpoOieMol, HE TEpsIOMIEH aKTyaJbHOCTH BBICTYIIAET BOMPOC O
COONIIOJICHNH TIPUHIIMIIA BEPXOBEHCTBAa 3aKkOHA. Hepeako, HOPMATHBHO-TIPABOBBIE AKThHI
MPUHUMAIOTCS C 3all03[JaHMEM, 4YTO BBI3BIBAET CJOXHOCTH IPABOBOTO PETYIMPOBAHUS
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OOILIECTBEHHBIX OTHOILCHUHN U JIeJIa€T HEBO3MOXKHBIM PEaIM3aLUI0 IPAaBOBBIX MPEANHUCaHUI B
IIOJTHOM Mepe. 3aepKKU B NPUHATUM HOPMAaTHBHBIX akToOB, Kak ormedaeT E.A. JlykpsHOBa,
«IIOJIPHIBAIOT JJOBEPUE K IPABOBOM CUCTEME U CO3/AIOT YCIOBUS JUIsl IPAaBOBOIO Bakyyma» [5].

CrnenyrolmyM CIOPHBIM MOMEHTOM, PACKPBIBAIOIIMM CYTh 3alllUTHI MpPaB JMYHOCTH B
CyZeOHBIX PEUIeHHSX, BBICTYIAeT BOIPOC, KacalolIMicd TMpaBa JIMYHOCTH HA HCIIOJIHEHHE
BCTYIUBILIETO B 3aKOHHYIO CHITY CyJI€OHOrO PELIeHNs], KOTOPbIN BBICTYAET OJHUM U3 OCHOBHBIX
3JIEMEHTOB CyAeOHOM 3amuThl. O(p(deKTHBHAas CHCTEMa HCIOIHEHUsI CYAEOHBIX pelIeHHH
TpeOyeT HAJIMYUS Pa3BUTOTO WHCTUTYTA CYIEOHBIX MPUCTABOB, @ TAKXKE COBEPIICHCTBOBAHMS
MEXaHW3MOB OTBETCTBEHHOCTH 3a HEHCIONHEHHWE CyaeOHpIx akTtoB [6]. Heobxommuma
ONTUMU3ALIMS B3aUMOJCHCTBHS MEXIY Cy/laMH, OpraHaMH MCIOJHUTENbHON BIACTU U CITYXKO0MH
CyZIeOHBIX TIPHCTABOB JUIA OOECTEUEHHs PeajbHOI0 BOCCTAHOBJIECHHS HApPYLICHHBIX IpaB U
3aKOHHBIX UHTEPECOB I'PaXKIaH.

He meHnee akTyanbHOM mpoOsieMOH peaM3allii U3y4aeMOro HarpaBie€HHs, BBICTYHAeT
OTCYTCTBHE B CYJAEOHOHM CHUCTEME JOJKHO MaTepHajbHO-TEXHUYECKOTO OCHAILLEHMS, a TAKKe
KBaTM(UIIMPOBAaHHBIX  KanpoB [7]. Bo wMHormx perumonax P® BBumy HexBaTKu
KBIM(HULMPOBAHHBIX KAJIPOB Mepes CyAeOHbBIMU KOJUIETHSAMH BCTAa€T BBIOOP, IMOO HArpyxaTb
OonpmMM  00BEMOM  pabOThl KBATU(HUIMPOBAHHBIN CYJIEHCKHI cOCTaB, YTO NPUBOAUT K
MOHIKEHUIO YPOBHS M KadecTBa paboOThl cynaeld, MO0 3amloNHATh BaKaHTHBIE MecTa
HEKBATH(UIIMPOBAaHHBIMU KaZipaMud. M B TOM, M B JpyroM ciydae, CTPaJaloT TIpakaaHe,
oOpaTHBILIUECs 3a TOMOILIbIO B cyneOHble opranbl. Cylpu, KOTOpbIE HE UMEIOT JIOCTaTOYHOTO
OIIBITa HEPEJIKO JAOMYCKAIOT Psi/i OLIMOOK MPH BEIHECEHUH PEIICHHs WIIH IIPUTOBOPA. A OIBITHBIE
KBIM(HUIMPOBAHHBIE KaApbl, BBUAY OOJBIION HArpy3KH HE YCHEBAaIOT B IIOJHOW Mepe
03HAaKOMHTHCS C MaTepHaIaMu Jiena.

Taxoke, crelyeT OTMETUTD, UTO B HACTOAIIEE BPEMSI TOCYJapPCTBO TAPAHTUPYET KAXKIOMY
YYaCTHHKY YTOJIOBHOTO CYIONPOU3BOJCTBA MPAaBO HAa OECIUIaTHYIO IOPUIMYECKYIO MOMOLUIb.
Takoe mpaBo mpezacTaBisieT cOO0OM Pa3HOBUAHOCTH IpaBa IpaklaH Ha CyAECOHYHO 3allUTY.
OpnHako, MpH 3TOM, 3aKOHOJATEIbCTBO HE COAEPKUT HOPMATHBHOIO TOJIKOBaHMS JIaHHOTO
TIOHSTHS, KaK «KBATM(HUIMPOBAHHAS IOPHIMYECKasi TIOMOIIbY», XOTSA MPaBO HA TaKylO MOMOIIb
UMEeT 3aKOHOJATENIbHO  3aKPEIUICHHYI0  pEerJIAMEHTAlUI0. OTO  CBUJETENbCTBYET O
HEJIOCTAaTOYHOM IIPaBOBOM PETYJIMPOBAHUU paccMaTpuBaeMoil cepbl MPaBOOTHOUICHUH H
MOPOXIAET ONpeAETeHHbIE TPYAHOCTU MPH peau3alid TpakIaHaM{ IpaBa Ha CyIEOHYIO
3amuTy [8].

Hcxons U3 U3N0KEHHOTO CJEeNyeT CIeNaTh BbIBOJ O TOM, YTO IIPaBO Ha CyIEOHYIO
3aIlIUTy — 3TO MHOI'OIUIAHOBOE M MHOTO()YHKIIMOHAJIBHOE IpaBOBOE sBIeHHUE. Mrak, nmpaBo Ha
CyZ1eOHYIO 3allUTy OTHOCHTCSI K YMCIY IpaB, KOTOpPbIE HE MOIJICKAT OTPAaHUMYECHUIO HU MPU
Kakux oOctositenibeTBax (4. 4 cr. 56 Koncturyuuu P®), mOCKONIbKY OrpaHHYeHHE 3TOTrO MpaBa
HE MOXET OBbITh 00YCJIOBJIEHO HEOOXOAMMOCTBIO JOCTHKEHUS NMpHU3HaBaeMblx KoHcTuTyrumein
PD neneil (3amUThl OCHOB KOHCTHUTYIIMOHHOTO CTPOSi, HPaBCTBEHHOCTH, 3[0POBbs, IpaB U
3aKOHHBIX HMHTEPECOB JpPYrux JHl, oOecredeHusi OOOpOHBI CTpaHbl U OE30MaCHOCTU
roCyJ1apcTBa).

[IpaBo Ha cyneOHYIO 3aIIUTY CIIYKHT HEOOXOIUMOW TapaHTUEH OCYIIECTBICHUS BCEX
JApYrux MpaB U CBOOOJ, KOTOpBIE, SIBJISASACH HEMOCPEACTBEHHO NEHCTBYIOIIMMM, ONPENEISIOT
CMBICJI, COAEpKaHUE M TIPUMEHEHHUE 3aKOHOB, IEATEIBHOCTb 3aKOHOJATEIbHOM BIACTH U
MECTHOTO CaMOyTIpaBiieHus1 U oOecrieunBarorcsi npaBocyaueM (ct. 18 Koncrurynum P®) u
NpU3HAaHUE, COOJIOIEHHE, 3alUTa KOTOPBIX, coriacHo cT. 2 Koncturynuu PO — o06s3aHHOCTD
roCyAapcTBa.
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DddexTrBHAs peanu3anys MpaB U CBOOO YEIOBEKa W TPaKTaHWHA MOCPEACTBOM HX
3alUTHI CO CTOPOHBI CyJIEOHOM CUCTEMBI OCYILIECTBIISIETCS HA PA3IMYHBIX YPOBHSX U BHICTYIIAET
HarpasJICHUEM, MNOAACPKHUBAIOIIMM MW MOATBCPKAAIOINM KOHCTUTYLMOHHO-3AaKPCIIJICHHBIX
MeXaHW3MOB 3amuThl. [lo cell JeHb, mMpobieMa peaM3alyu NpaBa JMYHOCTH Ha CyIeOHYIO
3alIUTy HE TepseT CBOSH akTyanbHOCTH. [I0CKOIBKY, MpaBa YenoBeKa JAJIEKO HE BCETJa MOTYT
OBITh peaM30BaHbl 0€3 BMEIIATeNIbCTBA CY/Ia.
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AHHOTALUSA

B maHHOM cTaThe paccMaTpuBaeTCs POJIb NPABOOXPAHUTEIBHBIX OPraHOB B peaIM3aluy
MPaBO3AIMUTHON (YHKIMW, CBS3aHHOW C TIpaBaMH HECOBEPIICHHOJICTHUX Ha COIMAIbHOE
o0ecrieyeHne, a TakXke MPOOJIEeMbl, KOTOphle BO3HUKAIOT B J3TOM cdepe U UX pelleHHe.
AKTyaJIbHOCTh JAHHOW TEMBI 3aKII0YaeTCs B OOECHEUEHWHM 3aKOHHOCTH W TPABOMOPSAKA B
cdepe 3amUTHl MpaB ACTEH, HYXTAIOMMXCS B CONUAIBHOW mozaepkke. Ocoboe BHHUMaHUE
YACTSETCS POJIM  TOCYJApPCTBEHHBIX W IPABOOXPAHUTEIBHBIX OPraHoOB, MPO(HIAKTHKE
[IPaBOHAPYIIECHU, COBEPILIAEMbBIX B OTHOILIEHUU HECOBEPLIEHHOJIETHUX.

KiioueBble cj0Ba: mpaBOOXpAaHHUTENBHBIC OpraHbl, MPAaBO3AMIUTHAS (YHKIUS, TpaBa
YeNIOBeKa, HECOBEPIICHHOJICTHHE, COIMAIBHOE O0ecleueHre, MOHUTOPHHT, 3alluTa JEeTeH,
poUIaKTHKA TPAaBOHAPYIIIECHHH.

Abstract

This article examines the role of law enforcement agencies in implementing the human
rights function related to the rights of minors to social security, as well as the problems that arise
in this area and their solutions. The relevance of this topic lies in ensuring legality and law and
order in the area of protecting the rights of children in need of social support. Particular attention
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is paid to the role of government and law enforcement agencies, the prevention of offenses
committed against minors.

Keywords: law enforcement agencies, human rights function, human rights, minors,
social security, monitoring, child protection, offense prevention.

[IpaBooxpanutenbHast JEATEIBHOCTh SIBISETCS OJHUM M3 BHUAOB TOCYJapCTBEHHOM
nestenbHocTd.  CornacHo  Konctutyuun Poccuiickoit  ®enepamu, cr. 1 omnpexpesnser
Poccuiickyro @enepanyio Kak IpaBoBOE rOCYJapCTBO. DTO 03HAUYAET, YTO TOCYAAPCTBO B JIMLIE
€ro OpraHoB OCYIIECTBIISIET CBOIO JIEATENBHOCTh Ha OCHOBE HOPM IIpaBa, OOECIeUYMBaeT
BEPXOBEHCTBO 33aKOHA, OXpaHy 3aKOHHBIX MHTEPECOB JMYHOCTH, B3aUMHYIO OTBETCTBEHHOCTH
rocyaapcTsa v rpaxkaas [1].

B cootBerctBun ¢ Koncturymmeirt Poccuiickoii ®epeparmu, ctaThs 2 3aKpervisieT
BBICIINE [IEHHOCTH — IIpaBa M CBOOO b YEJIOBEKA U Ipak/IaHMHa, 00ECTICUNBAeT UX MPU3HAHUE U
coomonenue. Cormacuo 4. 1 cr. 38 Koncrutymusi Poccuiickoit ®enepanuu rapaHTupyer
3alIUTy CEMbH, MaTEpPHHCTBA, OTIIOBCTBA M JETCTBA, CO CTOPOHBI rocyaapctsa. Poccuiickas
®enepanys, noanucasiias KonBeHuuio o npasax pedeHka, [lexnapanuio o npaBax peOEHKa U
Ipyrue MeKIyHapogHble TOKYMEHThI B o0OnacTu obOecreueHus mpaB peOeHKa, BbIpasuiia
TOTOBHOCTB YYaCTBOBAaTh B YCHJIMSAX MEXIYHAPOTHOTO COOOIIECTBA O CO3aHUI0 KOM(OPTHON
W OJaronpusaTHOW cpeapl g neTeid. Jlet, B CHIIy CBOEW BO3pacCTHOHM, TCUXHUYECKOH U
(bU3HYECKOil HE3pPENIOCTH, 0c000 YA3BHMBI W B TIEPBYIO OYEpeIb HYKAAIOTCA B HA/ICKHOU
MIPaBOBOM 3alllMTE U 3aIUTEe CO CTOPOHBI TOCYAAPCTBA B JIMIE NMPABOOXPAHUTEIBHBIX OPraHoOB.
[TosTomy 3ammTa NpaB HECOBEPIICHHOJIETHUX B COBPEMEHHOM MHpE SIBISICTCS OJHUM W3
IJIaBHBIX MPUOPUTETOB TocyaapcTna [2].

TpaauIMoHHO K MPaBOOXPAHUTENIBHBIM OpraHaM OTHOCSAT CYJI, POKYparypy, OpraHbl
BHYTPEHHUX JIEJI, OpPraHbl MPeIBAPUTETHLHOIO paccie0BaHusl, Opranbl IOCTULIMH. B mocneanue
TOJbl, B CBSI3U C PA3BUTHUEM CHUCTEMBI ITPABOOXPAHUTENHHBIX OPraHOB K HUM NPUOABHINCH
TAMOXEHHBIC OpraHbl, OpraHbl OOecledYeHus Oe30MacHOCTH, OpraHbl HAJIOTOBOM CITYXKOBI,
HasoroBoil momuuuu. [lompoOHee OCTaHOBUMCSI Ha OpraHax, KOTOpbIE 3aHHUMAarOTCS
MpaBO3aIIMTHON (yHKIMEH B cdepe 3alIuThl MPaB HECOBEPIICHHOJETHUX Ha COIHATBHOE
obecrieuenue [3].

[IpaBoOXpaHUTENbHBIE OpraHbl 3aHUMAIOTCS BBIABICHHEM (DAKTOB HApYIICHHS TMpaB
HECOBEPIICHHOJICTHUX HAa TIOJIYYCHHUE TOJIOKEHHBIX COIMATBHBIX BBIILIAT, TIOCOOMA WU YCIYT,
MPETyCMOTPEHHBIX 3aKOHOJAATENLCTBOM. OHU MPECEKalOT TMPECTYIUICHHs, CBSA3aHHBIE C
MOIIIEHHUYECTBOM, KOPPYMNIMEH U JPYTHMMH 3JI0YNOTPEOJCHUSIMH, HampaBJIeHHBIMA Ha
XUILEHUE COLUATIbHBIX CPEACTB, MPEHA3HAYECHHBIX JIJIS IETEH.

[TpoOnembl, KOTOpbIe BO3HUKAIOT B IaHHOH cepe:

1.  Henmocratounas MpaBoOBast 3aIUIIEHHOCTD HECOBEPUICHHOJIETHUX.
3aKOHOMIATEIBCTBO COACPIKUT MIPOOEIHI M HE BCET/Ia YUUTHIBAET BCE ACTICKTHI
3allUTHI IPaB ACTEH.

2.  Hepmocratounoe B3ammoneiicTBre. OTCYTCTBHE CKOOPIMHUPOBAHHOW PaOOTHI

MEXIY IIPABOOXPAHUTEIbHBIMU OpraHaMy, OpraHaMu OIIECKH,
00pa30BaTENbHBIMU YUPEXKICHUSAMU U COLIMATIBHBIMU CIIyKOaMH.
3. Hemocratounas mpaBoBasi 'paMOTHOCTb HacelieHus. Poaurenu M 3aKOHHbIE

NpEeACTaBUTENM HE BCErja 3HAIOT O I[IpaBax HECOBEPIICHHOJNETHUX Ha
colanbHOe obecreueHue.
4.  TlpobGnembl BeIABICHUS U TipecedeHus: HapyeHnid. CII0)KHOCTH B BBISIBJICHUH
CIIy4aeB HAPYIIECHHS COLMAIBHBIX MIPAB HECOBEPIIICHHOJIECTHUX.
5. Hemocrarounoe  KOAMYECTBO 3HAHWK y KaapoB 1o  pabore ¢
HECOBEPIIICHHOJICTHUMH.
6. [TpobGnemMbl peabmIUTaIy | COMATIBHOMN a/1arTaIiH.
HemocraTok  crienuanm3upoOBaHHBIX — I[IEHTPOB JUIS  JIETeH, TOCTPAJaBIIMX  OT
MIPECTYIUICHUH WIIN )KECTOKOT0 00paIleHHSI.
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Otn  npobiembl TpeOYyIOT pa3pabOTKM W BHEAPECHUS KOMIUICKCHBIX PEIICHHH,
HAalpaBJIeHHBIX Ha YCHJICHUE MTPABO3ALIMTHON (DYHKIIMH IIPAaBOOXPAHUTEIILHBIX OPraHoB B cepe
COIMABHOM 3alUThI HECOBEPIICHHOICTHUX. Perienue mpo6iieM, KOTOpbIe BOSHUKAIOT B TAHHOW

cepe:

1.  Ocoboe BHUMaHUE yIEIUTH MPOPHUIAKTHKE MPABOHAPYIIECHHUH, COBEPIIAEMBIX
B OTHOIICHWH HECOBEPIICHHOJETHUX, CBSI3aHHBIX C  COIMAJBHBIM
o0ecreYeHUeM.

2.  BzaumopeicTBHE TPABOOXPAHUTEIBHBIX OPraHOB C OpraHaMu COLMATbHON
3alllUTBl, ONEKH W T[ONEYUTENbCTBA, a Takke 00pa3oBaTeIbHBIMU
YUPEKAECHUSMH, A OOecleyeHWs:  KOMIUIEKCHOW — 3aIllMThl  IIpaB
HECOBEPIIEHHOJIETHUX Ha colMaibHOE oOecneueHne. Takxke B3auMoaencTBre
IPaBOOXPAHUTENBHBIX ~ OPraHoB C  JPYTMMH  CYOBEKTaMH  CHCTEMBbI
npo(MIIaKTUKA O€3HAI30pHOCTH M MPABOHAPYILIEHUI HECOBEPILCHHOIETHUX
HO3BOJIAET OOECHEeYUTh KOMIUIEKCHBIM MOJXOJ K 3alluTe IpaB JeTedl Ha
colManbHOe  O0ecreYeHue, CHU3UTh  YPOBEHb  MPECTYIIHOCTH U
HpaBOHAPYILEHU, CBSI3aHHBIX C JAHHOW Cepoi.

3. IlpoBoauTh pa3bsiCHUTENBbHbIE pabOTHI CpelU HACEleHHs O MpaBax AeTeil u
OTBETCTBEHHOCTH 32 X HapYIIECHHE.

4. CoBMecTHBIE YCHIMS HANpaBlICHbl Ha BbIABICHHUE HECOBEPIICHHOJETHUX,
HY>KIAIOIIUXCS B 0COOOM 3alUTe TOCYIApCTBa, M OKa3aHHWE UM HEOOXOIUMOM
nomomy. IIpoBogsTcss coBMecTHble pelabl W HpOpUIAKTHYECKUE
MEpOTIPUSTHUS, HAINpaBJICHHbIE HA MPEXyNpeKaAeHUEe NpPaBOHAPYILIEHUI B
OTHOIIIEHUH HECOBEPIICHHOJIETHUX M BbISABICHUE (DAKTOB HApYIIECHHS HX
npaB. [lpu BbISIBIEHMHM HapylleHWH [paB HECOBEPLICHHOJETHHUX Ha
colManbHOe oOecreueHre T0HKHBI PUHUMATBCS MEPBI 110 BOCCTAHOBJICHUIO
HapyILIEHHbIX NPaB U MPUBJICUEHUIO BUHOBHBIX JIMII K OTBETCTBEHHOCTH B
COOTBETCTBUH C 3aKOHOAATEILCTBOM [4].

5. Hus 3¢ dexTUBHON peaym3anuu IIPABO3ALUTHON byHKIMN
IPaBOOXPAHUTENBHBIE OpPraHbl HaJEJIEHbl MOJHOMOUYMSMU IO IPOBEACHUIO
IIPOBEPOK, ONEPATUBHO-PO3BICKHBIX MEPOIPHUATUI U CIIECTBEHHBIX JIEHCTBUI
[5]. Ocoboe 3HaueHUE MPUAACTCS MOBBIILICHUIO KBATU(HUKAIIUM COTPYIHUKOB
MIPaBOOXPAHUTENIBHBIX OPraHOB, PAa0OTAIONIMX C HECOBEPIIEHHOJIETHUMH.
OpraHusyroTcs CHEUUAIbHBIE CEMHMHApbl W TPEHUHTM, HAa KOTOPBIX
COTPYIHUKM TIONYYalOT 3HAaHWA O IICHUXOJIOTMH HECOBEPUICHHOJECTHUX,
MeToJ1ax padoThI C JE€ThbMH, HAXOJSAIIMMHUCS B TPYIHOH KHU3HEHHOM CUTYaINH,
Y 3aKOHOJATEIILCTBE, PETYIMPYIOIIEM 3aILUTY IIPaB HECOBEPIIECHHOIETHUX. B
CBOIO Ouepeslb ATO TO3BOJUT UM Oonee 3(PpdexkTHBHO M MpodhecCHOHATLHO
BBITIOJTHSATH CBOM O0S3aHHOCTH [6].

6. B memsx oOecreueHHs KOMIUICKCHOW 3allUThl HECOBEPIICHHOJICTHUX,
OKA3aBIIUXCS B COLMAIBHO OIACHOM IIOJO0KEHUH, IPAaBOOXPAHUTEIIBHBIC
Oprasbl JOJKHBl AaKTHBHO B3aUMOJEHCTBOBaTb C LIEHTPaMHU COLMAJIbLHON
IIOMOILM CEMBE U AETAM. DTO MO3BOJIMUT ONEPATUBHO PEarnpoBaTh HA CUIHAJIBI
0 HeOJarornoyiyuu B CEMbSX, OKa3bIBATh CBOEBPEMEHHYIO IOMOILIb JIETSM,
HOCTPAJABIIMM OT HACHJIUS WIIM KECTOKOIO OOpalleHus, a TaKXkKe MPOBOJIUTh
NpoQUIAKTHYECKYI0O padOTy C pPOAWTENSIMH, HE WCHOJHSIOMMMH CBOU
00513aHHOCTH 110 BOCIIUTAHHIO U COJEPIKAHHIO IE€TEH.

BakHbIM acrnekToM SIBIISIETCS 3allliTa HECOBEPILUEHHOJIETHUX, OKA3aBLIMXCS B TPYAHOMN
KU3HEHHOU CUTYalluu, OT IIPECTYIHBIX MTOCATATEIbCTB, CBA3aHHBIX C UX COLUAIBHBIM CTaTyCOM.
B cBoeil nedTenbHOCTH ITPABOOXPAHUTENBHBIE OpraHbl PYKOBOJACTBYIOTCS IPUHIMIIAMH
3aKOHHOCTH, CIIPaBEUIMBOCTU M TryMmaHHOCTH. Ilpu pabore ¢ HeCOBEpLICHHOIETHUMU

YUYHUTBIBAKOTCA UX BO3PACTHBIC U IICUXOJOTHYCCKHUE ocobennoctu. Ocoboe BHUMaHNE YACTACTCA
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COOJIIOJICHNIO KOH(UACHIUATBHOCTH UH(OPMAIMK O JIMYHOW >KU3HU HECOBEPILICHHOJETHUX U
HX CEMEM.

Peaymzanst  mpaBo3ammTHOM (QYHKIMKM B cepe  COIMATBHOTO  OOECIeYCHUs
HECOBEPIIICHHOJICTHUX SIBIISICTCS OJHUM W3 TIPHOPUTETHBIX HAINPABICHUN JCSITEITBHOCTH
MPaBOOXPAHUTENLHBIX ~ OpraHoB. [lOCTOSHHOE  COBEpIICHCTBOBAHWE METOJOB  PalOTHI,
MOBBINICHNE  KBAIM(DHKAIMKA  COTPYJHWKOB W YKPEIUICHHE  MEKBEIOMCTBEHHOTO
B3aMMOJICHCTBUS TO3BOJISIIOT OOECMEUUTh HAACKHYIO 3aIIUTy MpaB M 3aKOHHBIX HWHTEPECOB
HECOBEPILICHHOJIECTHHUX, HY)KIAIOIINXCS B COLUATBHON MOIEPIKKE.

Bonbmioe BHMMaHue — yhemsercs TPOMUIAKTHKE JETCKOM  OE3HAaa30pHOCTH U
OecnipuzopHocTH.  [IpaBoOXpaHUTENbHBIE  OpPraHbl  COBMECTHO C  BOJIOHTEpaMH U
OOIIECTBEHHBIMU OpPTaHU3AIUSAME TPOBOJSAT PEUABI MO BBISBICHUIO HECOBEPIICHHOJETHHUX,
HaXOJSIIUXCS B OOIIECTBEHHBIX MECTaX B HOYHOE BpeMs 0e3 COMpOBOXKIACHHS B3poCibiX. C
TaKUMH JI€TbMHU TPOBOJUTCS Pa3bsACHUTENbHAs paboTa, a Takke MNPUHUMAIOTCS MeEphbl IO
YCTaHOBJICHUIO MX POAUTEIICH MM 3aKOHHBIX TIPEICTABUTENEH M BO3BPALIICHHUIO UX B CEMBIO [7].

O¢ddextuBHass 3ammrTa MpaB HECOBEPIICHHOJETHUX HA COLHMAIbHOE oOlecreueHue
TpeOyeT KOMIUIEKCHOTO TOAXO0Ja CO CTOPOHBI TOCYAAapCTBa, MPABOOXPAHUTEIILHBIX OPraHOB U
oomiectBa. [IpoGnembl B 3TOM cdepe cBsi3aHbl ¢ TpodenaMH B 3aKOHOJATEIILCTBE,
HEOCTATOYHBIM B3aUMOJCUCTBHEM pA3IMYHBIX OPraHOB U HHU3KOM OCBEIOMIIEHHOCTHIO
HaceneHus. s uX pelieHuss HEOOXOIMMO COBEPIICHCTBOBATH MPABOBYIO 0a3y, yCHIIMBATh
KOHTpPOJIb 33 COOJIOJICHHEM TpaB JETeH W IMOBBIIIATH YPOBEHb MOATOTOBKU CIICIIHAIMCTOB.
Baxnyro ponbp wurpaer mnposefeHHE WHPOPMAIMOHHO-TIPOCBETUTENBCKON pPadOThl cpenu
poIuTENEd M 3aKOHHBIX IIPEACTaBUTEICH. MEKBEIOMCTBEHHOE COTPYIHHYECTBO I103BOJISIET
OTIEpaTUBHO BBIIBIITH HAPYIICHUS M TPEIOCTABIATH TOMOIIb HyXaaromumMcs aetsiM. Ocoboe
BHUMAHHUE CIIEAYeT YAENATh MPOPUIAKTUKE MpPAaBOHAPYIIEHUH, IETCKOM Oe3HaJ30pHOCTH U
Oecnpr3opHocTH. ['OCYHapCcTBO MODKHO AaKTHBHO B3aMMOJEHCTBOBAaTH C OOIIECTBEHHBIMU
OpraHU3alMsIMU U BOJIOHTEPCKUMU JABIKEHUAMH B TaHHOH cdepe. BakHbIM acrieKToM sIBIsSIETCS
YKpeIrsieHHe  MEXaHW3MOB  COLMAIBLHOW  3aIlUThl  HECOBEPIICHHOJETHUX  4Yepe3
COBEpIICHCTBOBAHUE CUCTEMBI BBITUIAT, YCIYT M peadumuTaimy. KoMIUIeKCHbIe MEPhI TIO3BOJIAT
HE TONBKO oOecreunBaTh COOJIIOJCHHWE TpaB JeTeld, HO U CO3/aBaTh YCJOBUS IS HX
MOJIHOLIEHHOTO  pa3BUTHA. B KOHEYHOM wWTOre, 3alUTa IMpaB HECOBEPLICHHOIETHUX
croco0cTBYeT (hOPMHUPOBAHHUIO OE30ITACHOTO U CTIPABEIMBOTO OOIIIECTBA.
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AHHOTALIUSA

B maHHO# cTaThe paccMaTpUBAFOTCS KOHCTUTYIIMOHHO-TIPABOBBIC ACIEKTHI 3allUThI
MEPCOHATBHBIX JJAHHBIX B MHTEPHETE. DTa TeMa MPUOOpETaeT 0COO0YIO aKTyalbHOCTh B YCIIOBHSAX
CTPEMHUTENIFHOTO  Pa3BUTUSl  IU(PPOBOTO  OOIIECTBA M  TOBCEMECTHOTO  BHEIPEHHS
nHpoOpMaIMOHHBIX TexHoJorui. [Ipexkae Bcero, B cTaTbe pacKpPBIBACTCS CaMO TIOHSTHE
MEPCOHAIBHBIX JIAHHBIX, HMX 3HAUYCHHE W OCOOCHHOCTH B IM(POBOM MPOCTPAHCTBE.
[epcoHanbHbIC JaHHBIC BKIIOYAOT B Ce0s HE TOIBKO TPAJUIMOHHBIC HACHTH()UKATOPHI, TAKHE
Kak (haMuiIvs, UMs M aJIpec, HO U 3JICKTPOHHBIC JaHHbIC, Takhe Kak [P-anpeca, cookie-daiiibl 1
reosiokarionHas uHQopmarmsi. [lockonbky 00paboTka 3THUX JAaHHBIX OCYIICCTBISIETCS B
rJ00aJbHOW  CeTH, WX 3allldTa CTAHOBUTCS BAKHEHIIMM  acleKToM  OOecrieueHuUs
KOHCTHTYITHOHHBIX MPaB TPaXK/IaH.

KaioueBble ciioBa: mudpoBu3alys, 3alMTa JaHHBIX, 3aKOHOJIATEIBCTBO, MOIICPKKA,
MePCOHATIbHBIC JAHHBIC, MEXaHU3Mbl KOHCTHTYIIHOHHO-IIPABOBOM 3alllUTHI TEPCOHATBHBIX
JIAHHBIX, IEPCIICKTUBBI.

Abstract

This article examines the constitutional and legal aspects of personal data protection on
the Internet. This topic is becoming especially relevant in the context of the rapid development of
the digital society and the widespread introduction of information technology. First of all, the
article reveals the very concept of personal data, their meaning and features in the digital space.
Personal data includes not only traditional identifiers such as last name, first name and address,
but also electronic data such as IP addresses, cookies and geolocation information. Since these
data are processed on the global network, their protection becomes the most important aspect of
ensuring the constitutional rights of citizens.

Keywords: digitalization, data protection, legislation, support, personal data,
mechanisms of constitutional and legal protection of personal data, prospects.

B ycioBHsSIX akTMBHOTO pa3BUTHUS U(PPOBHIX TEXHOJOTUH, KOT/1a IIEPCOHAIBHBIE TAHHBIE
CTAHOBATCA BCE Oosee yA3BUMBIMH, HEOOXOIUMO TIIATEIBHO M3YYUTh KOHCTUTYLHOHHO-
NPABOBBIC ACHEKThl 3alUThl JIMYHOM wuHpopManmu. [lepcoHanbHbIE MAaHHbBIE, SBISACH
HEOTBEMJIEMOM YacThI0 YACTHOM KHU3HHM, IPUOOPETalOT OCOOYI0 LEHHOCTh B 3IOXY
uH(popmaTuzanum, Koraa ux oOpaboTka W mepefaya MPOUCXOAT MPEHMYIIECTBEHHO 4Yepes
uHTepHeT. OHAKO OTCYTCTBHME YETKUX HPABOBBIX MEXaHW3MOB ISl 3((EKTHBHON 3alllUThI
JTMYHOM MH(pOPMAIMK CO3MaET PUCKU HAPYIIEHHUsT KOHCTUTYLIMOHHBIX MPaB rpaskaaH. B cBs3u ¢
9THM CTAHOBHTCSI aKTyaJIbHBIM PAaCCMOTPEHHE KOHCTUTYLIMOHHO-IIPABOBBIX ACIEKTOB 3aILUTHI
[IEPCOHAIBHBIX JAHHBIX B HWHTEPHETE, aHAIM3 JEHCTBYIOLIETO 3aKOHOAATENILCTBA U
IIPEIJIOKEHUE MEP T10 €r0 YITY4LICHHUIO.

[Ipexne Bcero, HEOOXOAMMO MOAYEPKHYTh, YTO MEPCOHAIbHBIE [aHHBIE — 3TO
uHpopManus, KoTopas HpsSMO WIM KOCBEHHO IO3BOJISIET WMACHTH(UIMPOBATH KOHKPETHOI'O
4enoBeka. B coBpeMeHHOM mupe, T/e Bc€ OoJbiie HHPOPMAIIMKA XPAHUTCS B IU(GPOBOM BHUJIE,
CHEKTp TAKMX JAHHBIX 3HAYUTENIBHO paciuupuica. Temepp OH BKIIOYACT HE TOJBKO
TpaJMIIMOHHBIC CBE/ICHUS, TaKHe KaK UMs, (haMIWIns U aJipec MPOKUBAHUS, HO U 3JIEKTPOHHBIC
unentudukaropsl, [P-anpeca, aiinbpr cookie, maHHbBIE O MECTOINOJOXKEHUH, a TaKKe
MH(pOPMALIMIO, TOJYYEHHYIO B PE3y/bTaTe aHajlu3a IOBEACHUS MOJIb30BaTeneil B ceTu. BaxHo
OTMETHUTbh, YTO C Pa3BUTUEM TEXHOJOTHUH OOJIBIIMX JAHHBIX M HCKYCCTBEHHOI'O WHTEIJIEKTa
3HAYE€HUE MEPCOHAJIBHBIX JAaHHBIX KaK OOBEKTa 3alUThl CTAHOBUTCS BCE OOJiee BaXKHBIM. IJTO
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CBSI3aHO C TEM, YTO Takue JaHHbIE NPEACTaBISAIOT I[EHHOCTh JUIi KOMMEPUYECKHX,
rOCYAApCTBEHHBIX U KPUMUHAIBHBIX CTPYKTYp [1].

Koncturynust Poccuiickoii ®denepanmy 3akperuisieT MPaBO HA HEMPUKOCHOBEHHOCTH
YaCTHOW >KW3HM, JIMYHYIO M CeMEHHyIo TaiiHy, a Takke TailHy MepenucKkH, Telae(OoHHBIX
pa3roBOpPOB, MOYTOBBIX M MHBIX cO00IIEeHUH (cTaThul 23, 24) [2]. DTH MONOKEHUS SBISIOTCS
OCHOBOH /171 pa3pabOTKH 3aKOHOAATENbCTBA B c(hepe 3aIUThl IEPCOHATIBHBIX JaHHbIX. OIHAKO,
[0 MHEHHUIO 3KCIepToB, B KOHCTUTYIMM HET NpsIMOrO YIOMHUHAHUS O IIpaBe Ha 3alluTy
MIEPCOHANIBHBIX JIaHHBIX. JTO CO3/1aET TPYAHOCTH B IIPABONPUMEHUTENBHOM NpakTuke. [loaTromy
HEOOXOMUMO BHECTHM HW3MeHeHHss B KoHCTUTyIuMIO, YTOOBI 3aKpenmuTh IMpaBO Ha 3alllUTy
MIEPCOHAJIBHBIX JAHHBIX KaK CaMOCTOSATENIbHBI KOHCTUTYLIMOHHBIN NpuHIMII [3].

OTH TPUHLMUIEL SBISIOTCS KITIOYEBBIMU Ui CO3/IaHMsI 3aKOHOB, KOTOpPBIE 3allMIIAIOT
nmyHyro uHpopMmanuioo. Ho, mo MHEHMIO crenuanucToB, B KOHCTHTYIMH HET NPsIMOro
YIIOMHHAHUS O TPaBe Ha 3alUTy JIMYHBIX JAHHBIX, U 3TO CO3AaET MpoOieMbl B MPUMEHEHUU
3akOoHOB. [lo3TOMy HY)XHO BHecTH n3MeHeHus B Koncrutymmo Poccun, 4ToObI 3aKpenuTh 3TO
MPaBo, KaK OT/AEIbHbIM MPUHIIHIL

B coBpeMeHHOM MpaBOBOM IPOCTPAHCTBE OCHOBOIIOJIATAIOUIMM HOPMATHUBHBIM AKTOM,
perynupyromum cOop U 3alIUTy MePCOHATBHBIX JaHHBIX, sBisgeTcs DenepanbHbiii 3akoH No 152-
@3 «O nepcoHAIBbHBIX JaHHBIX». OJTOT 3AaKOHOAATENbHBIM aKT yCTaHABIMBAET MOPSIOK
00pabOTKM JHUYHBIX JaHHBIX, OOecreurBaeT IpaBa CYOBEKTOB MEPCOHATIBHBIX JaHHBIX H
perIaMeHTHPYET O0SI3aHHOCTH OTIEPaTOPOB, OCYIIECTBISIOMUX X 00padoTky [4]. Kpome Toro,
OH OIpeJIeNsieT MEpbl OTBETCTBEHHOCTH 32 HECOOIIO/IEHHE YCTAHOBJIEHHBIX TpeOoBaHui. Tem He
MEHEe, HECMOTpS Ha TO YTO POCCHUMCKOE 3aKOHOAATEILCTBO COOTBETCTBYET OCHOBHBIM
MEXIyHapOIHBIM CTaHIapTaM, B HEM CYIIECTBYIOT CYyIIECTBEHHBIE Mpobenbl. B wactHocTH, B
omnune ot Ob1ero pernamenTa 1o 3aumre JaHHbIx (GDPR), neifctByromero B EBponeiickom
coto3e, B Poccum He mpeaycMoTpeHo 00si3aTeNTbHOe Ha3HAUEHUE YIOTHOMOYEHHOTO MO 3alluTe
MEPCOHANIBHBIX JAHHBIX B OpPraHM3AlMSIX. JTO CHIXKAET YPOBEHb KOHTPOJIS 3a 0OpabOTKOM
MEPCOHANBHBIX JaHHbIX. Kpome Toro, poccuiickuii 3akOH HE TpEeaycMaTpUBaeT MEXaHW3Ma
YBEIOMJIEHHSI CYOBEKTOB JAHHBIX O HAPYLIEHUSX, CBA3aHHBIX C UX JMYHOU MHpopMarmen. ITo
SIBIISIETCS] BAYKHBIM 3JIEMEHTOM 3aIlIUTHI MpaB rpaxiax [5].

B MexnyHaponHOW MpakTHKE 3allldTa MEPCOHATBHBIX JAHHBIX PETYIUPYETCS PAIOM
KITIOYEBBIX JOKYMEHTOB, TakMX Kak BceoOras mexnmapamus mpaB uenoBeka (1948 r.) [6],
MesxayHapoJHBIN MAKT O TPAXKAAHCKUX U monuTHyeckux npasax (1966 r.), Kousennus Cosera
EBpornbl 0 3amuTe (DU3MUECKUX JIMII MPU aBTOMAaTH3WPOBAHHON 0OpaOOTKE JMYHBIX JAAHHBIX
(KonBennus 108, 1981 r.) m O6mmii perimament no 3ammrte naHHeix (GDPR). B wactHOoCTH,
GDPR ycraHaBnmuBaeT BBICOKME CTaHAAPThl 3allUThl JIMYHOW HMH(MOPMALMH, BKIIIOYAs
00s13aTeNIbHOE MOIyYEHHE coriacusl Ha 00pabOTKy JaHHBIX, OTPaHUMYEHHE CPOKA X XPaHEHUS U
obecnieuenne wux KoHpuaeHumaidbHocTH. CymectBenHo, uto GDPR  mnpenycmarpuBaer
3HAUMTENIbHbIE MTpadbl 3a HapylleHWe TpeOOBaHUil, YTO, B CBOIO OYEpElb, CTUMYJIUPYET
OIepaTopoB K COONIOJICHUIO YCTAHOBJIEHHBIX MpaBwi. [Ipy 3ToM BHeIpeHHE MOJOOHBIX
CTaHAAPTOB B POCCHICKOE 3aKOHOJATENHCTBO MOIJIO OBl CYILECTBEHHO IOBBICUTH YPOBEHb
3alUTHI IEPCOHATBHBIX JAHHBIX B UHTEpHETE [3].

B cdepe mpaBonpumeHeHHs CYIIECTBYET OJHA W3 HauOoJiee aKTyaJbHBIX IMPoOJieM -
OTCYTCTBHE €IMHOTO MOJX0/a K ONPEIeICHHIO IePCOHATIBHBIX TaHHbIX. B yacTHOCTH, cyneOHas
IpakTuKa He Bcerna npusHaér [P-aapeca winm aneKkTpoHHBIE ajpeca JUYHBIMU JTaHHBIMH, €CIIU
OHH HE TMO3BOJISIIOT OJHO3HAYHO MAECHTU(UIMPOBATH JULO. ITO CO3MaET MPABOBOM BaKyyM U
3aTpyIHSET 3alIUTy MpaB rpaxaad. Kpome Toro, HemoctaTouHasi KBaTU(pUKALUS COTPYIHHUKOB,
OTBEUAIOILIHMX 32 00PaOOTKY MEPCOHAIBHBIX JTAHHBIX, U OTCYTCTBHE 3((EKTUBHBIX MEXaHU3MOB
UX KOHTPOJISl TAK)KE HEraTUBHO CKA3bIBAIOTCS HA YPOBHE 3alUTHL. B CBsI3U ¢ 3TUM HEOOXOIMMO
pa3BUBaTh CHCTEMY IOJTOTOBKH CHELUATUCTOB B 00JIACTH MH(OPMAIIMOHHOW 0E301acHOCTH U
BHEJIPSITH COBPEMEHHBIE TEXHOJIOTMH I MOHUTOPUHTA U TIPEIOTBPAILICHUS HApYILICHHH [7].

B TO Xe Bpems, WHTEPHET-POCTPAHCTBO, MpPEACTABISAIOMIEE COOOW CIIOXKHYIO H
JUHAMUYHO Pa3BUBAIOLIYIOCS Cpely, CO3MaéT psl CEpPbE3HBIX BHI3OBOB U PHUCKOB IS
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3¢ (}EeKTUBHOM 3alUTHl MMEPCOHATBHBIX JaHHBIX. K Hanbosiee 3HAYMMBIM U3 HHX, O€3yCIOBHO,
OTHOCATCS: TpaHCIpaHW4YHAs Mepenaya JaHHBIX, cOOp M 00paboTka OonblMx MaHHBIX (Big
Data), pucku mnpoQuIMPOBaHUSA, HCIONB30BAHHE HCKycCTBeHHOro wuHTeiekra (M) wu
MAaIIMHHOTO OOYUYEHHS, YTEUKH MEePCOHATBHBIX TaHHBIX U KHOEPIPEeCTYMHOCTh, HEOCTATOUHAS
OCBEJIOMJIEHHOCTh ~ TIOJIb30BaTElNICH, 3J10ymoTpediienne CcBOOOMON CiioBa W TPOOJIEMBI
uaeHTr(UKauu monszonarenei [8].

UccnenoBanne MexaHU3MOB 3alIUThI IEPCOHAIBHBIX AaHHBIX B Poccuiickont deneparmin
MO3BOJISIET  BBIJICIUTH  HECKOJNBKO  KIIFOUEBBIX  aCMEKTOB. Bo-TEpBBIX, CYIIECTBYIOT
aJIMUHHCTPATUBHBIE MEpBI, OCYIIECTBIsAeMble POCKOMHAI30pOM, KOTOPBIA KOHTPOIUPYET
COOJIIOJICHHE 3aKOHOJATENBCTBA, PACCMATPUBACT JKAJTOOBI TPaKJaH W TIPOBOAHUT TPOBEPKU
orepaTopoB. Bo-BTOpBIX, CyObEKThl MEPCOHANBHBIX AAHHBIX UMEIOT MPaBO OOPATHTHCS B CYJ
JUIA 3aIUTHl CBOMX IIpaB. B-TpeThUX, CaMOpETYIUpPOBAHWE IMPEIIoNaraeT pa3padoTKy |
BHEJIPEHUE ONepaTopaMu KOJEKCOB MOBEACHUS U STUYECKUX MPUHITUIIOB.

Emgé omna BakHas mpoOiieMa 3aKIF0YaeTcsl B TOM, YTO CYAbH HE BCEr/a O0JIQJaroT
JOCTaTOYHBIMU 3HAHUSIMH U TOHMMaHHEM IPOILIECCOB OOpabOTKH MEPCOHAIBHBIX JAHHBIX B
WHTEpPHETE. JTO NMPHUBOJUT K TOMY, YTO MX PEIICHUS HE BCET/Ia YYUTHIBAIOT TEXHUUCCKUE
acrekThl JaHHOW mpoOieMbl. Hampumep, mpu paccMOTpeHHM Mel, CBS3aHHBIX C YTEUKOH
JTAHHBIX, CYIBI 9aCTO TMOAXOIST K BOIPOCY (hOpMalIbHO, HE YITYOJSISICh B TEXHUYECKUE JCTAIIH.
B pesynpraTe mocTpajgaBiiMe IUIA HE TMONYYalOT JJOJDKHOM 3alluThl CBOMX TMIpaB, a
OTBETCTBEHHBIE 3a OOPa0OTKY MJAaHHBIX KOMIIAHHMHM OCTAarOTCS Oe3Haka3aHHbIMHU. JlaHHas
npobieMa ykazblBaeT Ha HEOOXOAMMOCTH TOBBIIICHUS KBAIM(UKAIMU CyAed B 00IacTu
WH(POPMAIMOHHBIX TEXHOJIOTHIA U 3aIUTHI JAHHBIX.

[TomMumo sTOTO, aHaMM3 CyAeOHON MPAKTUKKA OOHAPY>KUBAET HEAOCTATOK AKTHMBHOCTU
rpaXIaH B OTCTAaMBAaHWU CBOUX IIPaB, CBS3aHHBIX C IEPCOHATBHBIMH JaHHBIMH. MHOTHE
MOCTPAIaBIIIE HEe 0OpAIalOTCs B CYJ] W3-3a CIOKHOCTH B cOOpe JI0Ka3aTeIbCTB MM COMHEHUIN
B OJIaromnpusTHOM HCXOje Jelia. B Tex ciydasx, Korja MCKH BCE e TOHAIOTCS, CYIbI 4acTo
OTKa3bIBAIOT B Y/OBIETBOPEHUU TpPeOOBAHMM, CCHUIAsICh HAa OTCYTCTBHE JOKA3aTENbCTB
TIPUIMHEHUSI BpeJla HiTM HapyIIeHHs paB. Takoi Mo Ixo/1 OrpaHHYUBACT BO3MOKHOCTH TPaXIaH
T0 3aIUTe CBOMX MPaB U MOTIEPKUBAECT HEOOXOAUMOCTh pa3paboTKu Ooiee YETKUX KPUTEPUEB
JUTSL OTICHKH HapYIICHUH B TaHHOU cdepe.

Heobxomumo ynenuts 0co00oe BHUMaHKUE PO OOIIECTBEHHBIX OPTaHU3aIHiA, TAKHX KaK
Oobmepoccuiickasi OOIIEeCTBEHHAs] OpraHu3aIus «Acconuaiusi pucToB Poccum», B 3ammre
MpaB CyObEKTOB MEPCOHANBHBIX JAaHHBIX B CYIEOHOM MOpsike. B cuTyalusax, Korua rpaxiaaHe
CTaJIKMBAIOTCS C HAPYILIEHHEM CBOMX MpaB, MOJOOHBIE OPraHU3alUyU PEIOCTABISIIOT PABOBYIO
TMIOJIEPKKY, TIOMOTasi COCTABUTh UCKOBBIC 3asBIICHHUS, COOpATh HEOOXOIUMBIE JI0Ka3aTeIhCTBA U
MPEACTaBIATh HMHTEPEChl MOCTpajaBUIMX B cyne. Kpome Toro, HekoTopble OpraHU3alviu
VHUIUUPYIOT KOJUIGKTUBHBIC MCKH, HAIIPABIICHHBIC HA 3AIUTY MpaB OOJBIIOTO YKCIIA TPaKIaH,
YTO MOBBIMAET dPPEKTUBHOCTD CYACOHOM 3alUTHl U CIIOCOOCTBYET CO3JaHMIO TPEIeICHTOB. B
CIIydasiX MAacCCOBBIX YTEYEK JaHHBIX OOIIECTBEHHBIC OpPraHU3alMd AaKTUBHO YYacTBYIOT B
cyAeOHbIX Mpoleccax, J00UBasCh BO3MELICHNUS MOPAJILHOTO Bpeia U MPHUBIICUEHUS] BHHOBHBIX K
OTBETCTBEHHOCTH.

Heo0xomumMo OTMETHUTB, YTO OOILECTBEHHBIC OpPraHW3allMM HIPaloT Ba)KHYIO pPOJb B
(dhopMHpOBaHUM OOIIECTBCHHOTO MHEHHUS WM TIPUBIICYCHWH BHUMAHUS K BOMPOCAM 3aIl[UTHI
MEPCOHANBHBIX JaHHBIX. OHU TPOBOIAT MaciTaOHble WH(POPMALMOHHBIE KaMIIaHUM B
CpeAcTBaX MaccoBOM WHGPOpPMAIMK, aKTUBHO HCIOJB3YIOT COIMAJBHBIC CETH IS
pacrpocTpaHeHusi HHGOPMALMK U OPraHU3YIOT MEpOIPUATHUS, HANPaBICHHbIE HAa TOBBIICHUE
OCBEJIOMJIEHHOCTH HACEJICHHSI O PHUCKAX, CBA3AaHHBIX C OOpaOOTKOW JMYHBIX JAaHHBIX. DTH
VMHUIIAATUBBl CHOCOOCTBYIOT —YKPEIUICHHIO OOILIECTBEHHOIO KOHTPOJIS M CTUMYJIHUPYIOT
TOCYIapCTBEHHBIC OPraHbl K 00JIee aKTHBHOM 3aIIUTE MPaB IPaxIaH.

B KxoHTeKkcTe pa3BUTHS 3aKOHOJATENHCTBA B OOJACTH 3alUTHI MEPCOHAIBHBIX JAHHBIX
npeuiaraeTcst BHecTd usmeHenus B Koncrturynuto Poceniickon denepannn, 3aKpenuB IpaBo Ha
3alIUTy TEPCOHANBHBIX JAHHBIX B KAYECTBE CAMOCTOSATENILHOTO KOHCTUTYIIMOHHOTO MPUHITHIIA.
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Kpome Toro, HeoOxoaumo pa3paboTaTh U MPUHATH HOBbIE HOPMATHBHBIE AKTHI, PETYJIUPYIOIINE
00pabOTKy JaHHBIX B YCIOBHSX HUPPOBON 3KOHOMUKH. Tarke 1ermecoodpa3Ho HHTETPHPOBATh
B POCCHIICKOE 3aKOHOJATEIBCTBO MEKIyHApOAHbIE cTaHmapThl, Takue kak GDPR. Baxno
YCWJIUTh POJIb CyAeOHOW CHUCTEMBI B 3alllUTe IMEPCOHATBHBIX IAHHBIX, Pa3padOTaB €IUHBIE
MIOJIXO/IbI K OTIPEICIICHHIO MMOHSATHUS «IIEPCOHAILHBIC TAHHBIE» U MEXaHU3MbI X 3aILUTHI.

Takum oOpazom, obecrieueHre OE30MaCHOCTH MEPCOHATBHBIX JIaHHBIX B ceTH VHTepHeT
TpeOyeT  KOMILIEKCHOTO  IOAXO0Ja,  BKIIOYAIOMIEr0o B ce0s  COBEPILICHCTBOBAHUE
3aKOHO/ATENILCTBA, PA3BUTHE MPABONPUMEHUTENFHON TPAKTHKH W BHEIPEHUE TEPeOBBIX
TEXHOJOTHHA. B  yCIOBHSIX CTPEeMUTENBHOTO pa3BUTHS HUGPOBBIX TEXHOJOTHH JIMYHAS
MHPOPMALIUS CTAHOBHUTCS OOBEKTOM TOBBIIICHHOTO HWHTEpPECa CO CTOPOHBI TOCYIapCTBa,
OM3Heca U KpUMHUHAIBHBIX CTPYKTYp. DTO JeNaeT 3alUTy JaHHBIX OJHOM M3 KIIFOYEBBIX 3a/1a4
coBpeMeHHOro obmectBa. [IpoBefeHne nanbHEHIINX UCCTIEIOBAHUI B 9TOM 00JacTH TIO3BOJIUT
BBISIBUTH HOBBIE YTPO3bI U pa3paboTath 3G ()EeKTUBHBIE METOBI UX TIPEIOTBPAIICHHUS, YTO OYIET
CIIOCOOCTBOBATH 00ECTIEUEHHIO KOHCTUTYITMOHHBIX MPaB M CBOOO/I YEIOBEKA.
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AHHOTALUSA

JlanHast Tema sBIseTCs BOCTPEOOBAHHOM MOCIEIHNE HECKONMBKO JieT. OHa MOAHUMACTCS
Ha Pa3IMYHBIX HAYYHBIX KOH(EPEHLHUSX, B TOM YHUCIIC HAa KOH(EPEHLHUSIX MEXKITYHAPOIHOTO
ypoBHs. B mpezncraBieHHON CTaThe PacCMOTPEH BONPOC 3alUThl KOHCTUTYLMOHHBIX IIpaB
rpaxkian Poccuiickoit @enepannu B ycinoBusx 1ugpoBoil snoxu. OdecniedeHue peanusaiuy 1
3alIUThl KOHCTHTYIIMOHHBIX TIpaB TpaxkaaH Poccuiickoit dexepamnyu mpocTo HEOOXOAMMO ISt
COXpaHEHMs] TOCYJApCTBEHHOIO CTpPOsSs B YCJIOBHSAX JEMOKparhdeckoro pexuma. C
HACTYIUICHUEM 3TIOXH IH(POBU3ANMHU TOSBISIETCA BCE OOJbIIe MpoOiIeM Ui OCYIIECTBICHHS
3aIUTHl YKa3aHHBIX IIPAB.

KnioueBble cji0Ba: KOHCTHTYITMOHHBIE MTpaBa, 3alllUTa MPaB TPakaaH, HU(PPOBU3AINS,
mudpoBast dMOXa, WHTEPHET, MPOOJEMBbl 3allUTHI MpPaB Tpa)KIaH, BUPTyaJbHas PEaTbHOCTb,
«IU(pOBBIC TPABAY.
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Abstract

This topic has been in demand for the past few years. It is raised at various scientific
conferences, including international conferences. The presented article examines the issue of
protecting the constitutional rights of citizens of the Russian Federation in the digital era.
Ensuring the implementation and protection of the constitutional rights of citizens of the Russian
Federation is simply necessary to preserve the state system in a democratic regime. With the
advent of the digital era, more and more problems arise for the protection of these rights.

Keywords: constitutional rights, protection of citizens' rights, digitalization, digital era,
Internet, problems of protecting citizens' rights, virtual reality, "digital rights".

B c¢Bs3M ¢ pazBUTHEM BUPTYaJIbHON BCEMHPHOW MAayTHHBI «MHTEPHET» aKTYaJIbHOCTh BCE
Oosplle MPHOOpETAaeT BOIPOC 3alIUThl KOHCTUTYLIMOHHBIX NpaB rpaxiaaH Poccuiickoi
@denepaly B yKa3aHHOM Bbllle ceTH. KOHEUHO, 1aHHas TeMa UHTEPECYET HE TOJIBKO TPakIaH,
HO U rocyaapcTtBo. Tak, 1o 3ToMy IOBOAY BBICKa3bIBAICs Ipenaceaarenb KOHCTUTYIIMOHHOIO
Cyna Poccuiickoit @eneparuu B.Jl. 3opbkuH. OH yTBep:KAaj, YTO TaK Ha3bIBAEMbIE «IIH(PPOBLIE
[IpaBay 3apOXKIAIOTCS MPU KOHKPETU3ALMK NIPaB U CBOOO/I YeJIOBEKa U rpak1laHMHa B IU(PPOBOI
cdepe, a Takke B BUPTyaIbHOM MpocTpaHcTBe. [Ipu uém, maHHas KOHKpETH3allus, MO CIOBaM
B.JI. 3opbkuHa, A0MDKHA TPOUCXOIUTH M HA YpOBHE MPaBOTBOPUECTBA, W HA ITare
IpaBonpuMeHeHus [1].

Kpome Toro, BompocoM COBEpLICHCTBOBAHUS NPEAOCTABICHUS I'Pa)KIaHaM I'apaHTUH
pealiu3aliid  KOHCTUTYLIMOHHBIX IpaB HEMOCPEACTBEHHO B BHUPTYAJbHOM IPOCTPAHCTBE
roCyIapcTBO 3aAa€TCs Ha pa3HbIX ypoBHsIX. Hampumep, miis peryiaupoBaHus TaHHOTO BOIpoca
[IpaButensctBOo Poccuiickoit ®@enepanuu  u3gano mnoctaHoeieHue "OO  yTBEpKICHUU
rocyaapcTBeHHoOM nporpammsl Poccuiickoit @enepanun "MudopmarionHoe odmectso" [2].

[lepeuens «mdpoOBBIX MpaB», MO MHEHUIO Ppa3IUYHBIX HCCIEeNOBaTeNe, MOXKET
BUJIOM3MEHSTHCS 110 CBOEMY CcOCTaBy. Tak, K «IIUPPOBBIM ITpaBaM» MOKHO IPUUHCIIUTH:

- YTOUHEHHOE M KOHKPETH3MPOBAHHOE MMEHHO B c(hepe MHTEPHET-COOOIIECTB
KOHCTUTYLIMOHHOE ITPaBO HAa 00bEAMHEHHUE TPaKIaH;

- pacmpocTpaH€HHOE Ha 3alUChb B OHJAHH-pEXHMME I TOJYYCHHS
MEIMIUHCKUX YCJIYT KOHCTUTYLIMOHHOE IIpaBO Ha OXpaHy 3[0pOBbi U
MEAMLMHCKYIO TTOMOILIb;

- pacrpoCcTpaHEHHOE Ha TMOAAYy DSJIEKTPOHHBIX MNETUUUN KOJUIEKTHBHOTO
XapakTepa KOHCTUTYLIMOHHOE TIpaBO Ha OOpalleHus B TOCYIapCTBEHHBIC
OpraHbl, & TAKKE OPraHbl MECTHOI'O CaMOYIIPABIICHUS;

- KOHCTUTYLIMOHHOE TIpaBo TpaxkaaH Poccuiickoit denepanu Ha MOTydEHUE
00pa3oBaHMs B TUCTAHIIMOHHOM (opmarte [3].

B oTnenbHyr0 KaTeropuro CleayeT BBIICINUTh T€ NPaBa, KOTOPBIE, K COKAICHUIO, TAKKE
He ObUIM 3aKperyIeHbl Ha 3aKOHOIaTeIbHOM YpoBHE B Poccuiickoit denepanuu:

- IpaBO Ha MOJb30BAaHUE MOOWIBHBIMM M 3JIEKTPOHHBIMH YCTPOWCTBaMH, a
TaKXe pa3’IMYHbIMU CPEJICTBAMU CBSI3H;

- NpaBO Ha HEMPUKOCHOBEHHOCTh YAacTHOW HH(OpMAIMOHHONW cpeapl. 3a
COOJIIOJIEHHEM JAaHHOTO TpaBa HEOOXOAWMO 0cO00 BHHUMATENHHO CIEIUTH B
MoMeHT pacnpoctpaneHust CITAMa, Ha30iIMBOM peKsiamMbl U T.I1.;

- NIPaBO HA 3aLIUTY UHTEJUIEKTYaJIbHBIX IIPAB FPaXK/1aHNHA;

- MpaBO Ha CO3JIaHUE, a 3aTeM W MOCJIEAYIOIIee OMyOJIMKOBaHUE MH(POPMAIII
POBOTo XapakTepa;

- IpaBoO Ha IMOJYYEHHE JOCTYyINa K OMMyOJIMKOBaHHOW MH(pOpMAIMU IE(POBOTO
xapakTtepa [4].
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[TpobGnieM mpu peayM3anyy 3aUThl KOHCTUTYITMOHHBIX TIPaB rpakaaHrHa Poccuiickoit
@enepauyn  feiictBuTenbHO HeMano. OJHAKO B MEPBYK ouepenb HEOOXOIUMO H3YyYHUTh
(axTopsl, N3-3a KOTOPBIX YKa3aHHbIE IPOOJIEMBI MOT'YT BO3HUKATh:

a)  OTCYTCTBHE BO3MOKHOCTH TOTAJbHO KOHTPOJIUPOBATh pa3iMyHble NHTEPHET-
pecypcbl, Onaronapsi KOTOpPbIM MPOUCXOAMT PAcHpOCTpaHEHUE HH(POPMAIH
JUISL HEOTIPEIENEHHOT O KpyTa JIULI;

0)  OTCYICTBHE BO3MOXXHOCTH OCYILECTBJICHHSI KOHTpPOJS 3a HHTEpHET-
HI0JIb30BaTEISIMM;

B)  OTCYICTBUE BO3MOXHOCTH OCYIUECTBJICHHMS KOHTPOJII 3a HHTEPHET-
NOJIb30BAaTENSIMM  IIPU  MCIIOJB30BAHUM HMHU  PA3JIMYHBIMA  AHOHMMHBIX
IIPOrpamm, a TAKKE CEPBHUCOB;

r)  CIOMIIKOM OOJNBIION MaciiTad MOCTOSHHO MyOJIrKyeMod MH(OpMAIMK B CETH
«MHTepHEeTY;

o)  OTCYTCTBHE pa3paboTaHHBIX Ha rOCyIapCTBEHHOM YPOBHE
BBICOKOTEXHOJIOTUYHBIX IIPOrPaMM M CEPBHCOB JUId TIOMCKa pPa3iIM4HOMN
uH(pOpMALMK, B TOM YHCJIE KOMMEHTapHeB B COLMAIbHBIX CETAX, KOTOpbIE
BIIOJIHE MOT'YT HapyLIMTh KOHCTUTYLHOHHBIE IIpaBa rpaxkaaH Poccuiickon
denepannu;

€)  OTCYTCTBHE €IMHOW CTPYKTYpUPOBAHHON Oa3bl MO CyneOHOW MpaKTUKe
OJIOKMPOBKH Pa3IMYHBIX HHTEPHET-PECypcoB [5].

Ecnu yxe mnepexoquTh HENOCPEICTBEHHO K MpoOsieMaM OCYIIECTBICHUS 3allUThl
KOHCTUTYIIMOHHBIX NpaB rpaskaaHuHa Poccuiickoit @enepannu B ycnoBusx 1ugpposuzanuy. B
NEPBYIO Ouepelb CIEAYeT YIOMSIHYTh TIJIOOAIBbHYIO MpoOJeMy CTaJKUHIa C IOMOIIBIO
COLIMANIBHBIX CeTel M pa3IMuHbIX HH(POPMAIIMOHHBIX CPEJCTB U TexHoJorui. [Ipu nosisinennu u
MOCJEqYIOMEM pPa3BUTUN ceTH «VIHTepHeT» MpecTymHUKaM MOJ00HOro poja CTajo Jerde
coBepLIaTh  IMPOTHBOIPAaBHbIE  JEHCTBHSA, B TOM UHUCIE HapylleHWs IpaBa Ha
HENPUKOCHOBEHHOCTh YACTHOM JKU3HHU Y€JI0BEKA U TPakIaHUHA.

Bropoit npobnemoii, CBsI3aHHOM C 3aIMTOM KOHCTUTYLIMOHHBIX MpaB Poccuiickoii
@enepanny, SBISETCS yTE€UKa JAHHBIX 4YENOBEKAa W TPaXKIAHWHA, KOTOpas pealn3yercs
Onmaromaps MHTEpHeT-pecypcaM. JTa mpobiiema craja 0cob0 OCTpoil BO BpeMsi MHMPOBOM
MIAH/IEMHAN U3-3a KOpOHaBHpyca. J[e10 B TOM, YTO B YCIOBHAX JIOKAAYHA JIFOJU CTAIM HAMHOTO
Yarie pacripocTpaHsITh HHOOPMALIUIO PO ceOs B CBSA3HU C HKeJTaHHEM MOJyYHTh Pa3IMdHOrO poja
YCIIYT.

BaxHo cka3aTh Ipo aHAIM3 JAHHBIX PA3JIMYHOIO XapaKTepa, a TAKXKe IPOrHO3UPOBAHUE,
CBSI3aHHOE C HHUM. BO3MOXHOCTb OCYILECTBJICHHMS JAHHBIX IIPOLECCOB CTalO BO3MOXHO
Omarogapst pa3BUTHEM COBPEMEHHBIX TEXHOJIOTHH. DTO HEPEIKO MPOBOIUT K TUCKPUMUHALIUK U
YTHETECHUIO ONPENENEHHBIX COLUAIBHBIX IPYII, TaK KaK aHaJIU3 U MPOTHO3UPOBAHUE CBSI3aHO C
pactipeneneHreM JroAed Ha kareropuu. COOTBETCTBEHHO, CTaHOBUTCA IOHSATHO, YTO
COBPEMEHHBIE BBICOKOTEXHOJIOTMYHbIE alTOPUTMBl M CpEJICTBA O00Jaal0T HEJIECTHBIM
CBOWMCTBOM — IIPEAB3ATOCTBIO.

Crnenyromast mpoOnema TakKe CBSi3aHa C TAaKUM  IIOCJIEJCTBUEM  pa3BUTHSA
MH(POPMAIMOHHBIX TEXHOJOTHMH KaK IUCKpUMMHAIMS Jofei. Jlemo B Tom, 4to caM (hakT
HaJIM4KS JOCTYyIIAa K MHTEPHETY MOPOXKIACT HEpAaBeHCTBO. Kpome Toro, He cienyeT oTpuuars,
9T0 C COBEPIICHCTBOBAHWEM TEXHOJOTHMH HIET COKpalleHHe padoumii MecT. ITo,
COOTBETCTBEHHO, TOKE IMOPOKIAECT HEPABEHCTBO.

Emgé omHoli ipo01eMoii CTAaHOBUTCS PACIIPOCTPAHCHUE PA3TUIHOTO pojia HH()OPMAIIHH.
OTO BBI3BIBAET BOJIHBI JAe3uMH(OpMaLUK, KOTOpas AAET JIOKHBIE CBEJCHUS IIPO YeJIOBeKa U
rpakJaHWHa, TEM CaMbIM Hapylllasi €ro KOHCTUTYLIMOHHBIE IIpaBa [6].

HeBo3MOXXHO yIycTMTh M3 BHAa MpobieMy MolleHHH4ecTBa. Korjma coBpeMeHHbIE
TEXHOJIOTHYHBIE CEPBHCHI TAJIM BO3MOKHOCTh TPECTYITHHKAM 00JIee JIETKO MOTy4aTh JaHHBIE O
JIIOASX, YPOBEHb COBEPILICHHS MOIIEHHMYECKHUX IEHCTBUN MOBBICHICA. JTO 4acTO MPHUBOAUT K
[IaHTaXYy, PACIPOCTPAHEHHE YaCTHON MH(OpMAIINH, BBIMAHUBAHHUIO IEHEKHBIX CPEIICTB.
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Korna roBopsT 0 peanu3aiiuu 3amuThl KOHCTUTYIITHOHHBIX TIPaB YEJIOBEKa M IPaXKIaHUHA
Poccuiickoit ®denepanun, HEM3MEHHO BOT YXKE HECKOJIBKO JIET PeuYb 3aXOAUT O CO3JaHUHU
HNudopmarnmonnoro Konekca.

CyneOHasi BETBb BJIACTH HETIOCPEACTBEHHO OCYIIECTBISIET OMMCAHHYIO HE pa3 B JAHHOM
cratbe 3amuTy. KoHewyHo, cyneOHasi BIAacTh CTPEMHTCS HE OTCTaBaTh OT TIOCTOSITHHO
Pa3BUBAIOIINXCS TEXHOJOTHMM, TIOITOMY CYIbl pPa3IMYHBIX YPOBHEW CO3/MAIOT  CaWTHI,
o(uImaNbHBle WHTEPHET-TIOPTAJIBI; KAPTOTEKH, B KOTOPBIX (PUKCUpYIOTCS CyneOHBIC erna;
0aHKU Cy/IeOHBIX pelieHui u T.1. [7]

Kpome Ttoro, yxe B 2016 rogy, korga peanusanus 3allUThl KOHCTUTYLIMOHHBIX MpPaB
rpaxnannHa Poccmiickort denepanuu He ObLla TakoW SBHOM MpOOJIEMOM, IEHCTBYIOIIEE
MPOIIECCYAThHOE 3aKOHOATEIBCTBO 3aKPEMIIO BO3MOXKHOCTb MO/Ia4l JOKYMEHTOB B CyJICOHYIO
WHCTAHIIMIO B DJIGKTPOHHOM (opmarte [8].

[lonBoast uTOrM, HEOOXOAUMO HATIOMHHUTH O TOM, YTO 3aIUTa KOHCTUTYIIHOHHBIX TPaB
rpaXJaHHA B JIFOOBIX YCIOBUSX, B TOM YHCIIE YCIOBUSX INI00ATbHOM UG POBU3AINH, SBISIETCS
BOKHOM aCIEeKTOM JESTEIbHOCTU TOCYJapcTBa Ha Ppa3HBIX YPOBHsX. J[aHHBIA BOMpoc Mpu
MOCTOSTHHOM Pa3BUTHH MUPA HE JIOJDKEH TEPSITh CBOCH aKTyaIbHOCTH.
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AHHOTAINA

Cratpsl NOCBSILIEHA aHAIU3Y MPOBAJIOB B PEAM3allMM T'OCYIApPCTBEHHON MOJUTHKU T10
o0ecreyeHn0 KOHCTUTYIIMOHHOTO TpaBa Ha JOCTOMHOE Xuib€. B pabore paccmarpuBaroTcs
TEOPETUYECKUE OCHOBBI KOHCTUTYLMOHHOIO IIpaBa Ha JKWINHLIE, HCTOPUKO-TIPABOBbIE
NPEANOChUIKM  (JOPMUPOBAaHUsSI IMPABOBOIO MEXaHM3Ma, a TaKkKe OHMIUPUYECKHE U
MHCTHTYLMOHAJIbHBIE TPUYMHBI He3(P(EeKTHBHOrO BBIMOJIHEHHsS MJaHHOro mpasa. Ocoboe
BHUMaHME YyJesiercss mpoOiemMaM (DUHAHCUPOBAHMS, CTPYKTYPHBIM M OIOPOKPATHUYECKUM
OIpaHUYEHMSAM, KOPPYIIMOHHBIM AacleKTaM M COLMAIbHO-KOHOMUYECKUM (akrtopam. B
3aKJIIOYEHUM BBIIBUTAIOTCS PEKOMEHJALMU I10 COBEPILIEHCTBOBAHUIO IPAaBONPUMEHUTEIBHON
MPaKTUKU U TOCYIapCTBEHHOMN MOJIUTHKH B Chepe KUIUIIHOTO 00eCTIeueHHUSI.

KiroueBble €JI0Ba: KOHCTUTYLIMOHHOE MPaBO, JOCTOMHOE KWIbE, TOCyJapCTBEHHAs
MOJIUTHKA, TIPABOTIPHMEHEHHUE, TII00AM3AIs, KIJIHIHAS TIOJIMTHKA, TpakaaHe, KIHIIHOES
CTPOUTEILCTBO.
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Abstract

The article is devoted to the analysis of failures in the implementation of state policy to
ensure the constitutional right to decent housing. The work examines the theoretical foundations
of the constitutional right to housing, the historical and legal prerequisites for the formation of
the legal mechanism, as well as the empirical and institutional reasons for the ineffective
implementation of this right. Particular attention is paid to the problems of financing, structural
and bureaucratic restrictions, corruption aspects and socio-economic factors. In conclusion,
recommendations are put forward for improving law enforcement practice and state policy in the
field of housing.

Keywords: constitutional law, decent housing, state policy, law enforcement,
globalization, housing policy, citizens, housing construction.

KoHCTUTYIMOHHOE TIpaBO Ha JOCTOWHOE XWIbE 3aHUMAET LEHTPAIbHOE MECTO B
CUCTEME COIMAIbHO-OKOHOMUYECKMX MpaB TpakAaH BO MHOIMX rocyaapctBax. [IpusHanue
3TOr0 MpaBa 3aKPEIUICHO BO MHOTMX KOHCTHTYLUSIX, YTO CBHJETEIBCTBYET O €ro BBICOKOM
FOPUINYECKON U COLMAIbHOM 3HAYUMOCTH.

OpHako, HECMOTpPS HAa MPOBO3MVIALIEHHBIE HOPMBI M HAIWYME 3aKOHOJATEIBHBIX
rapaHTuii, MpaKTHKa peajau3alliyd JAHHOTO IIpaBa 3a4acTyl0 OCTABISET JKENaTh JIy4YLIEro.
[IpoBanel B peanu3aliii TOCYAapCTBEHHOW IMOJMTHKH MO OOECTIEYEHHUIO JTOCTOMHOTO IKHJIIbS
OKa3bIBAIOT CYIIIECTBEHHOE BIMSHUE HA COIMAIBHYIO CTAOMIBLHOCTh, KAUECTBO JKU3HU TPaKIaH
Y pa3BUTHE TOCYApCTBA B LIEJIOM.

B ycnoBusix rnobanmmzammui, ypOaHW3alMM M OKOHOMHYECKUX IpeoOpa3oBaHUA
npobieMa KUIHUIIHOTO o0ecredyeHus: mpuodpeTaeT oco0yl0 aKTyadbHOCTh. B JaHHOI cTaThe
NPEANPUHATA TIOMBITKA BBIIBUTH M CHUCTEMATU3UPOBATh TMPUYMHBI  HEIPPEKTHBHOCTU
TOCYAapCTBEHHOW TIOJMTUKKA B JaHHOW cdepe, a TaKKe pPaCCMOTPETh MEXaHU3MBbI,
MIPETATCTBYIONINE TTOTHOLIEHHON pean3allii KOHCTUTYIIMOHHOTO TIpaBa Tpak/iaH Ha IOCTOMHOE
JKUIBE.

B coBpemennoit Poccuu KuIMITHBIA BOMPOC OCTAETCS OMHOM M3 HamOOJiee OCTPHIX
npo0ieM, 3aTparuBaroIuX Kaxmaoro kutens crpanbl [lo muenuto C.U. Cycnooii, amst Toro
YTOOBI KUJIUIIIHAS TTOJIMTHKA CUATAIACH YCIIEUTHOM, HEOOXOIMMO 00€CTIeYNTh, YTOOBI KaX bl
TpaXIaHUH UMeNl BO3MOXKHOCTb JIMOO BJIaJIeTh KUJIbEM, TUOO MPOKUBATH B HEM MO JAOTOBOPY
couuanpHoro Haiima [1]. Takum oOpa3zom, 0a3zoBas NOTPEOHOCTh B JKWJIbE MPHOOpETAET
MIEPBOCTENICHHOE 3HAYEHUE, YTO MOOYKIAaeT MPAaBOBEOB BCE aKTUBHEE HCCIIEAOBATH MPABOBHIC
OCHOBBI U COZIEp’KaHNE KOHCTUTYIIMOHHOTO MpaBa I'pakJjaH Ha KWIUIIHOE 00ecTieyeHue.

[IpoBonsl CpaBHUTENBHBIN aHAIN3 UCTOPUUECKUX U COBPEMEHHBIX KOHCTUTYLMOHHBIX
HOpM, pETryIHpPYIOIIMX TPaBO Ha >KWiuie [2], ucciaemoBaTeNd BBIIBUTAIOT pPaHEe HE
BCTpEUaBIIMECS TPAKTOBKM JIAHHOTO T[paBa, aJalNTHPOBAHHBIE K PEATUSM CETrOAHSIIHETO
obmectBa. JI.M. [TuenuHueBa oTMedaeT, 4yTo 3a AecsATh JieT nocie npunatus Koncruryuuu PO
B OTE€YECTBEHHOM IOPUAMYECKOM HAyKe, B YaCTHOCTU B TEOPUH KWIMILHOTO MpaBa, TaK U HE
yanoch AOCTUYbL €AMHOTO TPEACTaBICHUS O CYLUIHOCTH M COJEpKaHUHU IpaBa TpakKAaH Ha
xumie [3].

BonpMHCTBO MpaBOBENOB, U3YYAIOIINX CYObEKTUBHOE IPAXKAAHCKOE MPABO HA YKUIIbE,
CXOMSITCS BO MHEHHMH, YTO 3TO MPABO SIBISIETCS COLMAIBHBIM 10 CBOEH IOPUAMYECKON PUPO/IE.
['maBHOM 1ENBI0 BCEX COLMAIBHBIX IIPAB, B TOM YHKCIE M IPaBa HA JKUJIBE, SIBIAETCS, MPEKIC
BCETO, 3aIlIUTa UHTEPECOB U yOBIETBOPEHUE MOTPEOHOCTEH TPaKIaH.

['ocynapcTtBo, BbICTyNasi TapaHTOM KOHCTUTYLIMOHHBIX IIpaB, O00s3aHO CO3/aBaTh
YCJIOBHS, MPU KOTOPBIX KaXKAbIM IpakKJaHWH MOT Obl peaan3oBaTh CBOE MPABO HA JOCTOMHOE
xwib€. Tak, cratbs 2 XKunmumHoro konekca Poccuiickoii @enepanyu Ne 188-D3 BbIIOIHSAET
BROXHYIO METOJIOJIOTUYECKYIO (YHKIIMIO, YyCTaHABIHMBAas Oa30BbIe TMOHSATHS W TEPMHHBI,
HCIIOJIb3YEMBIE BO BCEM TEKCTE KoZieKca. B Hell 1aHbl onpeesieHus KIF0YEeBbIX TEPMUHOB, TAKHX
KaK <(OKWIHIIE», <OKUIOE TOMEIICHHE», <(OKWIOM JIOM», a TaKKe YTOUYHSIIOTCS TOHSITHS,
CBSI3aHHbIE C pEXMMaMH BJAJCHHSA, IOJIb30BaHUS U YIPABICHUS >KWIbIM (OHIOM. ITO
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MO3BOJISIET OOECIEUYNUTh €IMHOOOPa3HOE TOJKOBAHME M NPUMEHEHHE MOJIO0XKEHUH 3aKOHa, Kak
JUIS TpaxJaH, TaKk MU JJi1 TOCYJAapCTBEHHBIX OPraHOB M HHBIX YYAaCTHHKOB >KMJIMIIHBIX
OTHOIIICHUH [4].

Taxoke, ecny TPUBOJAUTH MPUMEP POJTTH TOCYIAPCTBA B 00ECTICUYCHHUH KIJIHIIHOTO MIPaBa,
TO MOYKHO YNOMSHYTh 4acTh 2 ctatbl 40 Koncruryuuun P®, B KOTOpOil peub UAET O TOM, YTO
OpraHbl TOCYIAPCTBEHHON BIACTM W MECTHOTO CaMOYIPABICHUS «IOOMIPSIIOT >KUIMIIHOE
CTPOUTENBCTBO, CO3/IAOT YCJIOBUS IS OCYIIECTBICHUS MpaBa Ha KUMIIe» [S]. OTHOCUTENbHO
9TOM CTaTbU CBOM KOMMeHTapui BbIcKasan B.E. UupkuH, akueHTUpys BHUMaHHE HAa TOM, 4TO
MpoLlecC TMPHOOPETEHUs, CTPOUTENbCTBA WM apeHIbl >KWIbS CBA3aH C CYIIECTBEHHBIMU
(hMHAHCOBBIMH 3aTpaTamMu. B CBsI3U ¢ 3TUM TOCYAapCTBEHHBIM M MECTHBIM BIIACTSIM TpeOyeTcs
OpraHM30BaTh CO3/IaHUE YCIOBUI ISl pa3BUTHS PBIHKA XKUJIbs, 00eCTIeYnBaTh YIOBIECTBOPEHUE
MOTPEOHOCTE TpakAaH B IKWIbE, HANPABIATh YCWINS Ha IPUBJICUYEHHE pPa3IMYHbIX
(bMHAHCOBBIX PECYpPCOB, MPEIOCTABIATh CYOCHIUU Ui NPUOOPETEHHS WU CTPOHUTENbCTBA
KUJIbSI, a TAKKE CTUMYJIMPOBATh KUJIUILHOE CTPOUTENBCTBO [6]. ['ocynapcTBeHHas MOJIMTHKA B
JAHHOW 00JacTW JOJDKHA YYUTHIBATh KaK IPAaBOBble, TaK W HSKOHOMHYECKHE aCIEKTHI,
obecrieunBasi 0anaHCc MEXly MHTEPECaMH Pa3IMYHbIX COLUATIBHBIX TPYIII.

Bce Bompochl, cBsi3aHHBIE C pean3alliell paBa TpaXk/iaH Ha KWIbE, HEMOCPEICTBEHHO
OIMUPAIOTCSI HAa MOHATHE HEIBHXMUMOCTU U IMPaBO COOCTBEHHOCTH [7]. DTO BKIIIOYAET B ceOst
aCIEKTbl BJAJICHUS, WUCIOJIb30BAaHUS M PACHOPSLKEHHUsS KWIBIMH IoMmelleHussMu. Hanmuuue y
rpaxJaH IpaBa COOCTBEHHOCTHM Ha JKWIbE OTPa)KaeT 3aKpEeIUIEHHbIE HAa 3aKOHOJATEIbHOM
YPOBHE COLIMAIbHBIE FAPAHTUH, KOTOPbIE MOAJIEPKUBAIOTCS U 3ALIMILAIOTCS rocynapcTBoM. B
Poccun, HeCMOTpss Ha OCYIIECTBIISIEMYIO TOCYJapCTBEHHYIO JKWJIMIIHYIO MOJUTHKY, BOIPOC
oOecrieyeHus] HAceleHUs KUIbEM OCTaéTcsl aKkTyalbHbIM. Jl0 TeX mop, MoKa KakIoMY
rpaXJaHUHy He Oy[IeT TapaHTUPOBAaHO HAJIMYHE KUJIOrO TIOMEIIEHUs, YTBEp)KIaTh, YTO
KUJUIIHAST TOJMTHKA M 3aKOHOAATENIbCTBO B AITOM cepe TMONHOCTHIO YAOBIETBOPSIOT
MOTPEOHOCTH  TOCYJapcTBa, OOIIECTBAa U TpakdaH, MNpexaeBpeMeHHo. Paccmorpum
uccnegosanus JI.B. Atosn, JI.B. Macnennukosoii n O.B. Manbko. B cBonx mcciie1oBaHHSX 10
BOMpocaM OOECHeYeHUs] TpaxIaH KUIbEM NOAYEPKUBAIOT, YTO JTa MpodsieMa HOCUT
MHOTOTPaHHBIN XapakTep U TpedyeT KoMmIuiekcHoro noaxoxaa. JI.B. AtosH [8] nenmaer akiieHT Ha
COLIMAJIBHOM H3MEPEHUH >KWIHMIHOTO Bompoca. OH paccMaTpUBAaeT JIOCTYIHOE JKUIIbE Kak
(byHIaMEeHTaIbHOE COLMAIBHOE IPaBO, 0€3 KOTOPOro CIIOKHO TOBOPUTH O TIOJHOLIEHHOU
COLIMAIILHON CTAaOMIILHOCTH OOIIECTBA.

[lo ero MHEHHIO, TOCYAApCTBO AOKHO WIPaTh aKTUBHYIO pPOJIb B PEryIMPOBAHUU
KUJIUIIHOTO CEKTOpa, 4TOOBl YMEHBUIUTH COLMAIbHOE HEPABEHCTBO U OOECIIEYHUTH KaXIOMY
TpaXIaHUHY BO3MOXXHOCTh JKHTh B JIOCTOMHBIX YCIOBUSX. ATOSIH MOMYEPKUBACT, 4TO 0Oe€3
LieJIEHANPABICHHOM rOCyIapCTBEHHOM MOJIUTHKHI MPOOJIEMBI JJOCTYITHOCTH KU OYAYT TOJIBKO
yCYT'YOJSITECS, OCOOEHHO B YCIIOBHSIX SKOHOMMYECKHX IOTPSICEHMH M pPOCTa IIEH Ha pPbIHKE
HeapmwkuMoct. JI.B. MacnennukoBa [9] doxkycupyercss Ha HMHCTUTYIIMOHAIBHBIX U
OpraHM3alMOHHBIX acleKTax obOecreueHus KuibéM. OHa OTMEUaeT, YTO CYIIECTBYIOIIAs
CUCTEMA pACHPENEIICHUS M CTPOMTENBCTBA JKWIbS YacTO HE COOTBETCTBYET COBPEMEHHBIM
peamusiM ¥ TIOTPEOHOCTSM TpakAaH. MacleHHHKOBAa yKa3blBaeT Ha HEOOXOIUMOCTH
peopMupoBaHMsS ~ YNPaBIEHUYECKUX MEXaHM3MOB B OKWIMINHOM  cdepe: Tpedyercs
MOJICPHU3AIMS METOIOB TOCYIAPCTBEHHOTO pEryJUpOBaHMSA, HAIAKUBAHUE 3(PPEKTHBHOTO
B3aMMOJICUCTBUSA MEXIY TOCYJapCTBEHHBIMH OpPIraHaMH, 4YacTHBIM CEKTOPOM M CaMUM
HaceneHneM. [lo e€ MHeHHIO, JIMIIb 4Yepe3 OOHOBJICHHWE WHCTUTYIIMOHAIBLHON 0a3bl MOXKHO
noOUTECsT OoJiee CHpaBeUIMBOTO M TMPO3PAYHOrO pacrpeneneHus Xuibix pecypcoB. O.B.
Mamnsko [10] anamm3upyet npobieMy ¢ mpaBoBoii cTopoHbl. OH aKIIEHTUPYET BHUMAaHUE Ha TOM,
YTO 3aKOHOJATEIBHOE PETYIMPOBAHUE >KUIMILHBIX OTHOIIEHUHN JOJIKHO 3BOJIFOLMOHHUPOBATH
BMECTE C U3MEHEHHUSIMU B OOILECTBE M SKOHOMHMKE. MaHbKO CUMTAET, YTO MHOTUE IIPABOBBIE
HOPMBI yCTapenu WIM HE aJalTUpPOBaHbl K TEKYIIMM BbI30BaM, 4YTO MPUBOJIUT K
HECOBEPLICHCTBY MEXaHU3MOB 3alllUThl IpaB TpakJAaH Ha >XKWwibE. B ero wuccnenoBaHUsIX
MOTYEPKUBACTCA HEOOXOIUMOCTh co3faHus Oojiee THMOKON M 3(PpdeKTHBHON TpaBOBOM 0a3bl,
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KOTOpasi Moria Obl HE TOJBKO I'apaHTUPOBATh JOCTYI I'PaKAaH K Wb, HO U 3alllUTUTh UX
MHTEPECHI OT 3I0YNOTPeOIeHHI KaK CO CTOPOHBI TOCYIapCTBa, TAK U YACTHOTO CEKTOPA.

B3rmsaner AtostHa, MacneHHHKOBOM M MaHBKO JEMOHCTPUPYIOT, YTO Ul PELICHHS
KWIMIIIHOTO BOIIPOCAa HEOOXOAMMO OOBEAMHEHHE YCHIMHA TOCylapCTBa, YAaCTHOIO CEKTOpa M
obmectBa. TOABKO MOCPEACTBOM KOMIUIEKCHOIO MOAXOAAa — KOTOPBIN BKIIOYAET aKTHMBHOE
ydacTHe TOCYIapCTBa B COLMAIBHOW TIOJUTHUKE, peGOpMHUpPOBAHME HHCTUTYLIMOHAIBHOM
CTPYKTYpBl YIPaBICHHUS M MOICPHM3ALMIO IIPAaBOBOTO PETYIMPOBAaHUS — MOXHO CO31ATh
YCIIOBUS JIJIsl yCTOMYMBOTO Pa3BUTHS KITUIIHOTO CeKTopa. Tako moaxo ] 00eCneuuT He TOJIBKO
YIy4lIEHUE MAaTEpUAIILHOTO IOJOXKEHHSA TIpaXkJaH, HO M YKPEIUICHHE COLMAIBHOU
CTaOMIIBHOCTH, CHIDKCHHE HEPAaBEHCTBA M TIOBBIIIIEHHE KaueCTBA KH3HU B LIEJIOM.

Takum o0pazoM, MO3MIMSA JAHHBIX HCCIEeNOBaTelel MOJYEPKUBAET HEOOXOJMMOCTh
CHCTEMHBIX M3MEHEHHH BO BCeX cdepax, 3aTparvBaroIluX >KHJIHMIIHOE OOecreyeHue, Hu
YKa3bIBaeT Ha TO, YTO KOMIUIEKCHAs!, MEKIUCLUUILUIMHAPHASA CTPATETUs SIBJISIETCS €IMHCTBEHHBIM
3¢ GEKTUBHBIM CITIOCOOOM TPEOJIOICHHUSI COBPEMEHHBIX BBI30BOB B 3TOH 001aCTH.

IIpoaHanu3upoBaB BCE BBIICNIEPEYHUCIICHHBIE UCCIENOBAHUSA, MOKHO OTMETUTh, YTO
peanu3anys KOHCTUTYLIMOHHOTO ITpaBa Ha JOCTOMHOE JKMIIbE TpeOyeT KOMIIEKCHOTO MOIX0Aa, a
TaKKe PEIICHHE MPOBAJIOB B peal3aly TOCYJAapCTBEHHOW ITOJUTHKM BKIIIOYAECT HECKOJIBKO
KJIIOYEBBIX HAIIPABJICHUN:

1.  OGecneueHue AOCTYMHOCTH XWibs: ['0CyIapcTBO JOKHO pa3padarbiBaTh U
BHEJIPSITh IPOrPaMMbl, HalpaBJIEHHbIE Ha CTPOUTEIBCTBO COLUAIBHOIO
KWIbs, MPEAOCTaBICHUE CyOCUIMN U JIBIOTHBIX MIIOTEUHBIX KPEAUTOB. DTO
TIO3BOJIUT PA3IMYHBIM KaTeropusM TpaXkIaH, OCOOCHHO MAJIOUMYIIUM U
MOJIOJIBIM CEMBSIM, NMPUOOPECTH WM APEHIOBATh KWIbE Ha INPUEMIIEMbIX
ycnoBusix. Yacte 3 crarbm 40 Koncrtutynum Poccuiickoit denepaunu
rapaHTHpYyeT 3TO Ipaso [S].

2.  TapaHTHs KadecTBa JKHJIbs: HEOOXOIMMO YCTAaHOBHTH CTPOTHI KOHTPOJIb HAJ
COOJIIO/IEHUEM CTPOUTENBHBIX HOPM M CTaHAAPTOB, YTOOBI MPEOCTABIIEMOE
KUIBE COOTBETCTBOBAJIO COBPEMEHHBIM TpeOoBaHUSM KoMopTa U
6e3omacHoct. O3 cTathst 7 rapanTUpyeT 310 mpaso [11];

3. 3ammra mpaB coOCTBEHHMKOB M apeHmaropoB: Cozmanue 3} EeKTHBHBIX
MEXaHM3MOB IPaBOBOM  3alllMTHI, BKJIIOYas JOCTYn K OecruiaTHOM
FOPUIMYECKON MOMOIIM, O3BOJIUT TpakJaHaM OTCTauBaTh CBOU KWJIMIIIHBIE
IpaBa B CIIy4ae UX HapyILLEHUs,;

4.  PazButue uHOPACTPYKTYpbl M KOMMYHaJbHBIX ycayr: ObecrieueHue
JOCTYITHOCTH 0a30BBbIX YCIYT, TaKMX KaK BOJOCHAOXXEHHWE, KaHAIM3alus U
JNEKTPOCHA0XKEHUE, 0OCOOEHHO B CENbCKUX M YAAJIEHHBIX pallOHAX, MOBBICUT
O0IIMIA yPOBEHD KU3HH U MIPUBJIEKATEIBHOCTD IPOKUBAHUS B 3TUX MECTaX;

5. Tlogmepxka pa3HOOOpa3HBIX (OPM SKUJIMIIHOTO OOECIICYCHHS: TMMOMHMO
TPAAULIMOHHOIO CTPOMUTEJbCTBA, CIEAYET MOOIIPSITh YYacTHE TpaxKIaH B
KUJIUILIHBIX KOOIMEpaTUBax, MporpaMMax oOMEHa >KUIbS U CaAMOCTOSATEIbHOM
CTPOHMTENILCTBE C TOCYIApPCTBEHHOM MOIACPKKOW. ITo pazHooOpasue
IIO3BOJIMT Ka)XJOMy BbIOpaTh HauOojiee MOAXOIAIIMN BapHaHT PpEILCHUS
YKWJIUILHOIO BOIIPOCA.

Peammzamss  3TUX ~ HampaBleHHUH  MOTPeOyeT  CKOOPAMHHUPOBAHHBIX  YCHIJIMA
rOCYIapCTBEHHBIX OPraHOB, OOIIECTBEHHBIX OPraHU3alMil U caMoro o0IIeCTBa.

TosbKO COBMECTHBIMU JEUCTBUAMHU MOXHO OOECICUUTh Ka)KAOMY I'PaKIaHHHY IPaBO
Ha JOCTOWHOE ¥ KOM(OPTHOE KHIIBE.

Takum 00pazoM, HeCMOTpsi Ha 3akperuiéHHOe B KOHCTHTYIMM mpaBO Ha JIOCTOHWHOE
KWJIbE, €ro MpaKTUYeCKas pealn3alusl CTAJIKMBAETCS C MHOXECTBOM IIPEIMSTCTBUM, BKIJIIOUAs
HEJIOCTaTOYHOE (PMHAHCUPOBAHUE TOCYJAPCTBEHHBIX MPOrpaMM, OIOpPOKPATUYECKYIO CII0KHOCTb
npouenyp, AucOalaHc MEXIy CIPOCOM M TPEUIOKEHHEM JOCTYITHOTO KHJbs, a TaKxke
HSKOHOMHYECKHE OrpaHMYEHUs] 3HAYMTENbHOM uacTu HaceneHus. Huskas 3¢ddexTnBHOCTH
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MEXaHH3MOB MPaBONPUMEHEHHUS U OTCYTCTBHE KOMIUIEKCHOTO ITOJIX0/Ia K Pa3BUTHUIO JKIJIHIIHON
MOJIUTHKH YCYTYOJISIOT CUTyaluio. /i yCHenHoro pemenus 1aHHOW Ipo0ieMbl HEOOXOAUMO
HE TOJBKO COBEPIICHCTBOBAHWEC 3aKOHOAATENbCTBA, HO M YCHICHHE KOHTPOJIS 3a €ro
peanuzainyeii, pa3BuTHE HHQPACTPYKTYPHl, a TaKXKE aKTHUBHOE TIOCYIAapCTBEHHO-4YaCTHOE
napTHEPCTBO. TONMBKO KOMIUIEKCHBIE M CKOOPJMHHUPOBAHHBIE MEpHI ITO3BOJST O0ECIEYUTH
rpakiaHaM BO3MOXKHOCTb peaTi3allii X KOHCTUTYLIMOHHOTO MpaBa Ha JOCTOMHOE JKUIIBE.
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AHHOTAIIUSA

B crathe mpoaHaAMM3MpPOBAHO 3aKPEIUIEHHWE HCCIENYeMOro TpaBa B HOpMax
3akoHoAaTenbeTBa Poccuiickoit deneparyu, a Takke COCOOBI peaan3aluid KOHCTUTYITHOHHOTO
mpaBa Ha cBOOOAY MbIciH H cioBa B PD. PaccmatpuBaeTcss BO3MOKHOCTh OECHIPEISITCTBEHHO
(dhopMHpOBaTH YOSIKICHUS U MHCHHUS, TIPUICPKUBATHCS WX, & TAK)KE CBOOOTHO OTKA3BIBATHCS OT
HUX; CBOOOJHOE BBIpAKCHHE MHEHHUN M YOEKIEHHWIl, B TOM YHCJE€ B YCTHOW W MUCbMEHHOMN
dopme, BKIIIOYAs MPaBO BO3JECPKATHCS OT OOIICHHUS; CBOOOTHBINA BHIOOp SI3bIKA OOIICHMUS,
HEJIOMMYCTUMOCTh NPUHYKICHUS K BBIPAKEHUIO CBOMX MHEHHUI U YOEKIEHUI.

KiroueBble c10Ba: 3aKOHOIATENBCTBO, IPABOBBIE HOPMBI, ITPABO HA CBOOOAY MBICIH U
CJIOBA, PeAJIM3ALIMsL, BBIPAXKECHUE MHEHHIA.
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Abstract

The article analyzes the consolidation of the right under study in the norms of the
legislation of the Russian Federation, as well as the ways of realization of the constitutional right
to freedom of thought and speech in the Russian Federation. The article considers the possibility
of freely forming convictions and opinions, adhering to them, and also freely abandoning them;
free expression of opinions and convictions, including in oral and written form, including the
right to refrain from communication; free choice of the language of communication;
inadmissibility of coercion to express one's opinions and convictions.

Keywords: legislation, legal norms, right to freedom of thought and speech,
implementation, expression of opinions.

CBoOo/ia BBIpaKEHUS MHEHHH OTHOCHTCS K HawOojee Ba)KHBIM IpaBaM U CBOOOIaM
YeJoBeKa B JIEMOKPAaTHMYECKOM TOCYAapCTBE. DTO MPaBO 3aKPEIUICHO B CYIIECTBYIOLIMX
MEXIYHApOIHBIX 3aKOHAaX O TIpaBax 4YeNoBeKa, a Takke B OOJBIIMHCTBE KOHCTUTYIMHA
pa3IMuHBIX CTpaH MHpa. B KoHcTuTynmoHHOM mpaBe Poccuiickoit denmepanuu cBoOoma
BBbIpa)KEHUSI MHEHHMS SIBJISIETCS] OTHUM U3 OCHOBHBIX JINYHBIX MPaB UEJIOBEKA U IPAXKIaHUHA.

[IpaBo Ha cBOOOAY MBICIIH M CJIOBA OTHOCHUTCS K MEPBOMY MOKOJICHHIO MPaB YeJIOBEKa,
3akperieHHbIX B Konctutynuu PO [1] u copeprkaiyxcs B MOJI0XKEHUSIX, KOTOPbIE HAIILTH CBOE
oTpakeHHe BO BceoOmield aexmaparmu mpaB ueiaoBeka oT 10 mekabpst 1948 r. [2] wm
MesxayHapoJHOM MaKTe O TPayKAaHCKUX U MOJIMTHUYECKHX MpaBax oT 19 nexadbps 1966 r. [3].

C mpaBoM Ha cBOOOJY MBICIM U CIIOBa KOPPECTIOHAUPYIOT TaKHE KOHCTUTYIIMOHHBIE
npaBa, Kak CBOOOAA TIOHMCKAa, MOJYYCHHs, IEpeauyd, IMPOU3BOJICTBA M PACIPOCTPAHEHHS
nH(GOpMAITUU JIFOOBIM 3aKOHHBIM criocoOoM (dacth 4 ctatbu 29 Konctutynmu P®D), cBobGoma
MaccoBoid wuH(popMmammu (dacteh 5 crateu 29 Konctutymum P®), cBoboma coBectn u
BepoucnoBenoBanuss  (cratest 28  Konctutymuu  P®), cBoboma  nuTeparypHOro,
XYI0’)KECTBEHHOT0, HAY4YHOT0, TEXHMYECKOTO M JPYTMX BUAOB TBOPUYECTBA, MPENOAABAHUS
(gactp 1 crates 44 Koncturyuun P®). B COBOKYMHOCTH OHHM COCTABISIFOT KOHCTUTYIIHOHHO-
MIPaBOBOM MHCTUTYT, TapaHTUPYIOUIUH JMYHOCTH BO3MOXHOCTH CBOOOJHO BBIpaXaTb U
pacrpoCTpaHATh MBICIM M WUACH, MHEHUS M YOSXKICHHs, B TOM YHCJIE€ W HE COBMAJAOIIUE C
oUIMaTEHON TIO3UIMEeH HAa CYINECTBYIONIMN TOJMHTUYCCKUHN, SKOHOMHUYCCKHMA, COIUAIBLHBIN
MOPSIIOK B CTpaHe, CJIOBaMH WIIM JIIOOBIMH WHBIMH 3aKOHHBIMH CHOCOOaMH, Hampumep,
MOCPEJCTBOM XY/A0KECTBEHHBIX IPHEMOB, 0€3 Kakoro-mudo BMELIATENbCTBA CO CTOPOHBI
TPETBHUX JIUIL] U MPEKIE BCETO rocyaapcTsa [4].

B coBpemenHoli Poccun cyiectByeT psan npo0OiieM B peanu3alud MpaBa Ha CBOOOIY
CJIOBA M MBICIH, TPeOYIOIUX pa3paboTKu perieHuid. OnHON U3 HUX SBISETCS HEIOCTaTOYHas
[IpaBOBasl perjaMeHTalls MEXaHU3MOB peajM3allid U 3alUThl ATOro npasa. B To e Bpems,
JMHAMUYHOE pa3BUTHE OOIIECTBEHHBIX OTHOIICHWHM, BKJIOYas pPa3BUTHE TIJIACHOCTU H
MOSIBJIEHHE HOBBIX CIIOCOOOB BBIPAKEHUSI MHEHUM, TpeOyeT MpaBOBOTO PEryJlMpOBaHHS CO
CTOPOHBI TocyaapcTBa. MIMEHHO MO3TOMY M3ydeHHE JaHHOW TEMbl UIMEET Ba)KHOE 3HAYECHUE NI
JAJTBHEHTIIETO Pa3BUTHsI cOBpeMeHHou Poccun [5].

Jlns KauecTBEHHOTO M3Y4YEHUs YPOBHS peaslM3alliyl 1paBa Ha CBOOOIY MBICIH U CIIOBA
CYIIECTBYET HEMaJI0 MHCTPYMEHTOB. [IpumMepoM MOXKET CIIy>KUTh COLMOJOTMYECKHUI orpoc,
MIOCPE/ICTBOM KOTOPOTO CTPOMTCS HEKash JAMArHOCTUKA, (DPUKCHPYIOIIAs OCTpble IMPoOIeMbl
obmiectBa. Takoil MHCTPYMEHT MOKHO CUYMTaTh OOBEKTHBHBIM, OH TakKXe IMOMYJISIpeH B
Pa3IMYHBIX CTPaHaX MHUPA, IOITOMY, OCHOBBIBASCh HA TAKUX JAHHBIX, HE CIOXKHO ONPENEIIUTh
YPOBEHb KauecTBa JAESTeIbHOCTU CTPYKTYp BJIACTH.

Anam3upyst (hakTophl, MPETATCTBYIONIHME MOJTHOLIEHHOW peain3aliy rmpasa Ha CBOOOTY
BbIpa)KEHUSI U YOEXKIEHHH, CTOMT OTMETHTh Ba)KHOCTb PA3BUTUSI MHOTr0OOpasusi MHEHUH B
o0nacTsX, CBA3aHHBIX C Telle- W PAJAMOBEIIAHHEM, IMPECCOil M OHIAH-Menua, OCOOCHHO B
KOHTEKCTe Iepexosa Ha nudpoBbie TexHooruu. [lropanusM npeanonaraeT HajIudue CreKTpa
Pa3IMYHBIX TOYEK 3PEHHs, MHTEPECOB W TOJUTUYECKUX yOexneHuid. Hapsiimy co cBoGomoit
MBICJIH U CJIOBA, OH SBJISIETCS OCHOBOMOJIATAIOIIUM MTPUHLIUIIOM JIEMOKPAaTHYECKOTr0 OOIIECTBA.
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B coBpemennoit Poccum HaOmomaroTCs TpPU3HAKM IUTIOpPAU3Ma B MEIMAIIPOCTPAHCTRBE,
MIPOSIBIISIONIHECS, HanpuMep, B TmacHoct CMU. MHorue o01ieHalmoHaNbHbIC, PETHOHAILHBIS
Y MECTHBIE U3AHUS OTKPHITO 00CYKAal0T BOIMPOCH! OOLIECTBEHHOM KU3HH, TOCYIapCTBEHHOTO
ycTpoiicTBa W TpoOieM, TO3BOJSSA TpaxkaaHaMm (GopMupoBaTh COOCTBEHHOE MHEHHE O
nesTenbHOoCTH  BiacTtedl. OgHako, HECMOTpS Ha OTH (PakTOphl, Mpodiema obecredeHust
NOJIMHHOTO TUTIOpaIM3Ma B cepe CBOOOIBI CIIOBAa OCTAeTCsl HE JI0 KOHIA PEIICHHOW, 4TO
JIeNIaeT MOMCK 3(PPEKTUBHBIX PEIICHNI aKTyaIbHOU 3a1auei.

HeoOxomumMo TOAYEpKHYTH Ba)XKHOCTh BOMPOCA OTKPBITOCTH TPABUTEIHLCTBEHHOU
MHpOpPMaLMU I Tpa)<iaH. 3a4acTyl0, HOBOCTHBIX Ilepe/iad IO TEJIEBUICHUIO UM PaaHo
HEJIOCTaTOYHO JJIsI BCECTOPOHHETO OCBELICHHUs] PabOThl MPaBUTENBCTBA, OOCYXKIEHHS HOBBIX
3aKOHOIPOEKTOB M BCTYMUBIIMX B CHITy 3aKOHOB. Habimojaercst TeHIeHIMs CHYKEHHS HHTepeca
K TpaguioHHbIM CMMU (TeneBuieHHIo U pajno) Cpeau MOJIOJEXKHU B Bozpacte oT 18 no 35 ner.
3T0, B CBOIO OYepe/b, MPUBOIUT K HEIOCTATOYHON OCBEJOMJICHHOCTH MOJIOJIOTO TMOKOJICHUS
Poccun o crtpykType rocymapcTBa, (DYHKIMOHHPOBAHMM OpPTaHOB BIIACTH W JESTEIbHOCTH
rOCYAAapCTBEHHBIX chyxammx. CieayeT OTMETUTh, YTO MPaBO Ha MONyueHHE HH(MOpMAIMU
SIBIIICTCSL TIPEAMETOM TPUCTAIBHOTO BHUMAHHMS B HAYYHBIX MCCIICIOBAHMSIX, MPOBOIUMBIX
TakuMu ydeHbIMHU, Kak B.C. Xwxknsk [6], 3.P. I'amxuesa [7], H.O. TpaBuukoB [8] u apyrumu
UCCIIEI0BATENISIMU.

B poccuiickoii Hay4HOH cpesie HET €QMHOI0 MHEHHUS OTHOCHUTENIBHO CYLLECTBOBaHUS U
OCYILECTBJICHUS IIpaBa Ha CBOOOY MBICIH U ciioBa. YacTh y4EHBIX NMPUAEPKUBACTCS MHEHUS,
yro "B Poccuu cBOOOIa BBIpaXKeHMsT MHEHHs peryiameHTupyercs KoHcTuTyiumed u npyrumu
3aKOHOJIATENIbHBIMH aKTaMH, TPU3BAHHBIMU 00€peraTh MOpAJIbHBIE YCTOH, C(HOPMHPOBAHHBIE
HCTOPUYECKU U NMPU3HAHHBIE BEYHBIMHU, OCHOBOIIONIATA0IKUMU Juid rocyaapcrsa” [9]. pyrue, B
gactTHOcTH B. TpeThsikoB, yTBEp)KIAlOT, 4TO CBOOOJA MBICIM W cioBa B Poccum sBisieTcst
BIIOJTHE OIIYTUMOW, M €€ pa3BUTHE MONYYWIO Jake OONBIIMA WMIYJIbC, YeM B 3aMaJHBIX
crpanax [10]. TpyaHo He cormacutheCsl ¢ 3TUM YyTBepxkIeHHeM: B Poccuiickoil @enepanumn
HUMEIOTCSI BCE HEOOXOAUMBIE TPABOBBIE MHCTPYMEHTHI M YCIOBHUS JJIsI CBOOOTHOTO BBIPAKEHUS
CBOMX HMHTEPECOB U TOUKH 3peHuss. CBOOOJa MBICIM U CJOBa B HAlllel CTpaHE 3allulleHa
HAIIMOHAJIBHBIM 3aKOHOJATENILCTBOM M Haxomurtcs noja kKoutposneM Koucturymumonnoro Cyna
PO.

W3 paHHBIX, NPUBEACHHBIX BBIIIE, MOXHO CJAEIaThb MPOTUBOPEUMUBBIE BBIBOJBI:
po0JIeMbl B peain3alliy MpaBa Ha CBOOOY MBICIH U CJIOBa B POCCUHCKOM T'OCYAApCTBE €CTb,
OJTHAKO 3TO TpaBO AKTUBHO pa3BHUBaeTcad M peanuzyercs. OAHAKO CTOMT NOMHUTH, YTO 3Ta
cBOOOJa Bcerja OrpaHMYeHa B MHTEpEcax COOIOACHUS 3aKOHHOCTH, COXPAHEHHS W 3allUThI
KOHCTHTYITMOHHOTO CTPOS ¥ OXPaHbI OOILIECTBA U IMYHOCTH.

OCHOBHBIMU HAITPABJICHUSIMU JICUCTBUI 10 PEIICHUIO BBIMICYKa3aHHBIX MPOOIEM
SIBIISIFOTCS :

1. CopneiicTBHE MHOTOOOPA3WIO B Telie- W PATUOBEIIAHHH, TPECCe W OHJIAWH-
Menua, ¢ 0COOBIM BHUMAaHHEM K Tepexoay Ha HU(POBBIE TEXHOJIOTHUH. ITO
0COOEHHO aKTyaJIbHO B 3MOXY MOBCEMECTHOIO PACIpPOCTPAHEHUs] MHTEPHETA,
KOIZ[a FOCYIApCTBEHHBIE CTPYKTYpPhl OTPaHUYMBAIOT JAOCTYIl K CBEJACHUSAM M3
UCTOYHUKOB, HE TMOJKOHTPOJBHBIX TOCYIapPCTBEHHOMY PpETYIUPOBAHUIO.
OnmHrM W3 BO3MOXKHBIX CIHOCOOOB pEIICHHS 3TOW MPOOJIEMBI SIBISIETCS
peructpanus CMU B PockomHamzope, mpu 3TOM KOHTPOJIb TIO0 COOTIOACHUIO
NpaBWI pactpocTpaHeHHss WH(POPMAIH JODKEH OBITh OCCIIPUCTPACTHBIM U
HETpeB3AThIM. B KadecTBe AOMOTHUTENBHOM MEPHI MpeiaraeTcsl CHIKEHHE
pa3Mepa rocyJapCTBEHHON MOLUIMHBI, B3UMAaeMOU IIPU PEruCTpalii CpeaCTB
MaccoBOM MH(OPMAITHH.

2. 3amura cBoOonbl MuTepHeT-CMU. CTaHOBUTCS TOHATHBIM, YTO C POCTOM
YHcia TEPPOPUCTUUECKUX aKTOB TOCYIApPCTBO 0053aHO MPUHUMATH AKTHUBHBIE
JEUCTBHSA Ul UX TPEAYIPEKACHNS U TMKBAAaMK. Yacto nmeHHo MHTEpHeT-
CMU wMoryT cmocoOCTBOBAaTh pACIpPOCTPAHEHUIO TEeppopu3Ma Kak B
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nHbOpMaAIMOHHON cdepe, Tak WM B peasbHOM Ku3HU. OJHAKO CIeayeT
BBIPa0OTaTh MOJIENIb, C TIOMOIIBIO KOTOPOM MOXXHO ObUIO OBl YETKO
OTIPaHUYMTh J0OPOCOBECTHYIO AEATENBHOCTh Kakoro-nmubo poga CMU ot
IPOTHUBOINPABHOM UX JESITEIBHOCTH.

3. CopmelicTBHe JIOCTYIy K TIpaBUTEIbCTBEHHON wWHpopmarmu. HMudopmars,
Kacamoolascs  JEATeIbHOCTM  OpPraHoB  BJIACTH,  4acTo  ObIBaeT
HEONYOJMKOBAHHOW W HEIOCTAaTOYHO IJIACHOM, Takas IpoOjemMa BO3HHUKIIA
BCJleACTBUE Tnonmyisipu3anuu cet Murepuer. Hepeaxo mMokHO HaOmonats,
YTO0 C TIOMOLIbIO Tele- M PpaguocpeAcTB HHGOpMAIMi O MPUHATUH
3aKOHOIPOEKTa, 3aTPAarHBaIOLIEr0 MpPaBO YeJloBeKa Ha CBOOOLY MBICIH WU
CIIOBA, a TaK)Ke JESITENbHOCTh JOJDKHOCTHBIX JIMI, TOCY/IapCTBEHHBIX OPraHOB
B 9TOH cdepe, HEe ObUIa B JOCTATOUHOW CTENICHH OTJIAIlICHA W B PAa3IMYHBIX
COLMANIBHBIX CETSIX HE TMOJy4yusia JOJDKHOTO IyOJMYHOIO OCBELICHHUS.
[losTOMy IpaBUTENBCTBEHHBIM OpraHaM Ba)KHO HCIIOJIb30BaTh BCE CPEICTBA
JUIS TIOBBILIICHUS YPOBHS HH(OPMHUPOBAHHOCTH OOIIECTBA O JEATETBHOCTH
OpraHOB I'OCYAAPCTBEHHOM BIIACTH.

4.  TloBbllleHHWE pONM OpraHM3alUi OOIIECTBEHHOrO Bemanus. HexoropbiM
COIMAIIBHBIM ~ TPYNIaM  BCJEACTBHE  TU(PQEpEeHIMA  TOJTb30BaHUS
UCTOUYHUKAMH  HMH(OpMAIMMd  CTAHOBUTCS  HEJOCTYIMHO  IONy4YeHHE
uHGOpMAMK O KakuX-THOO TMpoleccax, MaTepualiaX WIA COLUHUAIBHBIX
naHHelx. Hampumep, Oojee B3pociioMy HaceleHUIO, HE OOeCleueHHOMY
CPEICTBaMH pAJW0 ¥ TEJNEBUJICHMS, CIIOKHO OBITh BKIIOYEHHBIM B
COLIMANIbHBIE OOCY)KIACHUST O BAKHEHIIUX COOBITHSIX, IO3TOMY Ba)XHO
HOBBICUTH KOJIMYECTBO OpraHU3aluil 111 00IIeCTBEHHOT0 MH()OPMHUPOBAHHUS,
BEIIAHUSI B LENAX oOOecredeHus HauOOINBIIero MpOIEHTa HaceJIeHUs
CpeACTBaMH 00IIECTBEHHOTO TeJIepaOBEILIAHHS (kabeTpHBIMU
MapJIaMeHTCKUMU TelleKaHaJaMU, PaJuoCTaHIusIMU MUHUCTEPCTBA OOOPOHBIL,
rOCYAApCTBEHHBIMU BeLIATEIbHBIMU OPraHU3aLlMsAIMH U JIp. ).

bnarogapss Takum HampaBIEHUSIM TOCYAAapCTBO, a TaKXKe TpakJaHCKOe OOIIECTBO,
npexzie Bcero CMU, MoryT pa3BuTh CyIIECTBYIOIIHE, @ TAK)KE HOBbIE KOHLEIIIMUA U TUIIOTE3BI,
KOTOpble OYyAyT WCIOJB30BAaHbl [  TMOBBIIECHUS 3()(HEKTUBHOCTH  JIEHCTBYIOLIETO
3aKOHO/ATENIbCTBA.

B 3axmoueHue criemyeT MOJUEPKHYTh BAaXHOCTh HM3YUEHMs IPOOJIeM, CBA3aHHBIX C
peanuszanyeil mpaBa Ha CBOOOAY MBICIM M CJOBa, a TakXe €ro pold B CUCTEME
KOHCTUTYIIMOHHBIX IpaB. [IpaBo Ha cBOOOy MBICIM M CJIOBA MOKHO pacCMaTpuBaTh Kak OJTHO
U3 OCHOBOIIOJIAraloIIMX IIpaB 4eJIOBEeKa W TIpakIaHWHA, WIparollee KIIOYEBYIO pOJb B
(GOpMUPOBaHUM JIEMOKpAaTHYECKOro rocygapctBa. OHO SBISETCS HEOThEMIJIEMOM 4YacThIO
OO0IIEeNpPU3HAHHON U YHHUBEPCAIbHOM CHUCTEMBI IpaB M CBOOOJ JIMYHOCTU M OOIIECTBA, TECHO
CBSI3aHO C pa3IMYHbIMU AaclEeKTaMH COLMAIBHOM JKM3HM U OKa3bIBAE€T 3HAYUTEIBHOE
BO3/ICHCTBHE HAa CTAHOBJICHHE IIPABOBOI'0 rOCYapCTBA U pa3BUTHE TPAKIAHCKOr0 OOIIEeCTBa.

KnroueByro ponb B peanu3aly M 3alUTe MpaBa Ha CBOOOMY MBICIH M CJIOBAa MIPAcT
cynebnas cucrema, B ocobeHHoctH Koncturymmonnsni Cyn P®, ocymecTBisionmi 3Ty
¢bynkimio yepes npaBocyaue. Ilomumo cynednoit Biaactu, [Ipesunent PO u YnonHoMoueHHbIH
[0 TpaBaM 4YeJOBEKa TaK)Ke AKTUBHO CIIOCOOCTBYIOT pPEaM3allil TOJIO0XKCHHH cTaThbul 29
Koncturymmuu P®. Mmenno Koncturynumonssii Cyn PO obecrneunBaer Hambosee MONHYIO
3alIMTy CBOOOIBI CIIOBA U MBICIIH, UbM PEIICHUS] OKOHYATEIbHbI U HAIIPaBJICHbI HA OXPaHy 3TOr0
npasa. [11].

[TpoOremMbl, BOZHUKAIOIIKME B TPOLIECCE UCTIONHEHUS MpaBa Ha CBOOOIY MBICIH U CJIOBA,
B COBPEMEHHOM PpOCCHUICKOM 3aKOHOAATENILCTBE IMPOJODKAIOT cyliecTBoBaTh. Ha Takue
npo0seMbl yKa3blBalOT U MpoOenibl B 3akoHax P®d, ogHako OHM aKTMBHO M CBOEBPEMEHHO
BBIABIISIIOTCS, pPAacCMaTpUBAIOTCSl M PELIAIOTCS OpraHaMM TOCYJapCTBEHHOM BJIAacTH U
JOKHOCTHBIMH JIMIIAMHU.
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CrnenoBarennbHO, TIPaBO Ha CBOOOMY MBICIM W CJIOBAa TIPEAIONaraeT MHOrooOpasue
MHEHUI M SBJSICTCS BaXKHBIM YCIIOBUEM JUIS HOPMAJIBHOW U OTKPBITOM JIESATEIbHOCTH
poccuiickoro — o0mectBa W TrocyaapcTtBa. be3  HEro  HEBO3MOXKHO — IOJHOIIEHHOE
(GYHKIIMOHUPOBAHUE COIMAIBHBIX MHCTUTYTOB, (DOPMHUPOBAHUE T'PAXKTAHCKOTO, MOJUTHUYCCKU
3pesIoro o0IIEeCTBa U NAbHEHIIIee Pa3BUTHE JEMOKPATHH.
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AHHOTALIUSA

B nmanHOW cTarhe pacCcMOTpPEHBI MPOOJieMa AacCCOPTHMEHTA TEXHUYECKUX CPEJICTB
peaduIMTaly MHBAJIHU/IOB, MPOOJIeMa HU3KOT0 J10X0/1a YKa3aHHBIX TPakJIaH, U BBITEKAIOIIAs U3
3TOr0 MpoOJieMa Ha TPYAOYCTPOMCTBO, a TAKXKe MPEUIOKEHUS C IETbI0 YBEIWYCHUS JIOJN
TPYAOYCTPOECHHBIX TPAXJIaH C MHBATUIHOCTHIO.

KiroueBble cji0Ba: MHBAIHI, MPOOJIEeMa, TPYIOYCTPOWCTBO JIHIl C HHBAIHIHOCTHIO,
TEXHUYECKUE CPEJICTBA PeaOMIUTAIIH.

Abstract
This article examines the problem of the range of technical means for the rehabilitation of
disabled people, the problem of low income of these citizens, and the resulting problem of
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employment, as well as proposals for increasing the proportion of employed citizens with
disabilities.

Keywords: disabled person, problem, employment of persons with disabilities, technical
rehabilitation means.

[Ipobnema UHBATMIHOCTH B COBPEMEHHOM MUPE SIBIISIETCS OJTHOM M3 CAMBIX CEPhE3HBIX U
aKTyaJIbHBIX COLMAJBHBIX TEM. OJTa TMpoldiieMa 3aTparuBaeT MHOXKECTBO AacIlEKTOB: OT
obecrieyeHus! TIPaB U BO3MOXKHOCTEH MHBAJIMJOB JI0 CO3JAHUS JOCTYIMHOH HH(PACTPYKTYpPHI.
OcCOo0EeHHO TPEBOXKHBIM SIBIIIETCS POCT YHCIA CIy4YaeB MHBAIWIAHOCTH CPEOu JETei, d4To
BBI3BIBAET OCOOYI0 OOECHOKOEHHOCTh KaK B paMKax OTAEIbHBIX TOCYAAapCTB, TaKk M Ha
MEXyHapOJIHOM yPOBHE.

Ilo mannbmM Poccrata, Ha 31 gexabps 2023 roma B Poccun KOJIMUYECTBO MHBAJIMIIOB
cocrapisier 11 040 864 ywenoBeka, u3 Kotopbix UHBAIMAOB | rpynmel — 1 303 729 yenosek, 11
rpynmsl — 4 441 985 genosek, III rpynmst — 4 539 691 yenosek, nereit nuBanunoB — 755 459. B
PecniyOnmuke MopaoBus uHBaMgamu mnipu3HaHo 63 900 denoBek, w3 Hux 2 470 — neru-
WHBAIUIG [1].

Kak ormeuaer T.W. BonoctHoBa, B Poccuiickoit defepanii akTUBHO OCYIIECTBIISIETCS
niepexon Ha nugpoBbie cepBUCH B chepe commanbHoro obecnieuenus. C 2020 roxa B cuctemy
COILIMANIBHOTO OO0ecredYeHus: ObUIO BHEIPEHO MHOKECTBO HH(OPMAIMOHHBIX MPOEKTOB. JTO
IIPUBEIO K 3HAUUTEIBHOMY COKpPALICHHIO KOJIMYECTBAa JIMYHBIX OOpaIleHUil TpakigaH B
Coumanbubiii ¢oua Poccum, Tak Kak TrpakaaHe CTadd Yallle HUCIOJIb30BaTh MOOWIBHBIE
MIPUJIOKEHUS, OHJIAWH-CepBUCHl U «EMMHBIN MOpTan rocylapCTBEHHBIX M MYHUIIUIAIBHBIX
yenyr (pyskumii)» [2, ¢. 25].

B 2020 rogy BcTynui B 3akoHHYI0 cuity Denepanbhblii 3akoH oT 30.12.2020 Ne 491-®3
«O nproOpeTeHN  OTIACTBHBIX BHIOB TOBAPOB, paOOT, YCIYT C HCIOIB30BAHUEM IIIEKTPOHHOTO
cepTuduKaTay, COTIACHO KOTOPOMY HHBAIWABI M JCTU-WHBAJIHUIBI MOJTYYMIA BO3MOXKHOCTDH
npuoOpeTaTh OTAENIBHBIE BHIBI TOBApPOB, pabOT M YCIYT C HCIOJIB30BAHUEM SJIEKTPOHHOTO
ceptudukara. Kak ykazano B 4. 2 3 ykazanHoro deiepaibHOTO 3aKOHA, 3asBJICHUE MOXET OBITh
MOJJAHO, TIOMUMO OOpallleHHs JWYHO B COOTBETCTBYIOIIMN OpraH, W C HCIOIb30BAHUEM
denepambHON  TOCYHApCTBEHHOW — WH(POPMAIMOHHOW  cUCTeMbl — «EMWHBIA  mopTan
TOCYAapCTBEHHBIX U MYHHULIUMIAIBHBIX YCIyT (hyHKIui)» [3].

Buenpenue 31eKTpoHHOTO cepTUdHKaTa OTKPHIBAET HOBBIE TOPU3OHTHI JIJISI TOBBIIICHHS
KoMpopTa W HE3aBHUCHUMOCTH WHBAIUIOB. OTOT COBPEMEHHBI HMHCTPYMEHT Ha 0a3e
MH(POPMALMOHHBIX TEXHOJOTMH MPEAOCTABISET 3HAUMTEIbHBIE IPEUMYILIECTBA, IO3BOJISSL
n30ekaTh MHOTOJIETHETO HAKOIUICHHSI CPEJICTB AJIsl MPHOOPETEHHUs] HEOOXOUMBIX TEXHUYECKHUX
CpeAcTB peadunuranuu. XOTs TOoCyIapCTBO U KOMIIEHCHPOBAJIO HHBAJIMIAM 3aTpaTbl, HO
M3HAYaJIbHO UM NIPUXOJWIOCH CAMOCTOATEIBHO OIUIAYMBATh 3TU JIOPOTOCTOSIIIME MOKYIIKH.
Cutyanus npuoOperana OCOOEHHO KPUTHUECKHI XapakTep B JOTAlOHHBIX PETHMOHAX, TIe
YPOBEHB JKU3HU Y MMOJIABIISIONIET0 OOJIBIIMHCTBA HACEICHHSI KpailHe HU30K.

CrouT OTMETHTb, YTO AaCCOPTUMEHT TEXHMYECKHX CpEICTB peabuiIuTaluH,
MpeyiaraeMbIX HMHBAJIUIAM, SIBISIETCS HEIOCTATOYHO Pa3HOOOpA3HBIM, XOTS MpPaBO BbIOOpa
JOKHO OBITh TapaHTUPOBAHO KaXJIOMY WHBAJIWAY. YBEIMYCHHE MIPEUIOKEHUsT OyneT
CIOCOOCTBOBATh POCTY KOHKYPEHTHOW CpeAbl, YTO, B CBOIO OuY€pe/b, IMOMOXKET CHU3UTH
CTOMMOCTb TE€X >X€ TEXHHYECKHUX CpelCTB peaOwnuranuu. B pesynbrate Takue H3MEHEHHS
NpUBEIYyT K 3KOHOMHMU CpEICTB OrO/KETOB OropkeTHOM cucteMbl P®. OcoboauBiiuecs
pecypchl MOXKHO OyAeT HamnpaBUTh Ha YIYYIIEHHE TOTO K€ MaTepHabHOro oOecneyeHus
MHBAJIU/I0B, KOTOPOE Ha MPOTSHKEHUM MHOTHX JIET OCTAE€TCs SIBHO HEJJOCTATOUHBIM [4, ¢. 107].

Cepbe3HOil W TPYTHOPA3PEIIMMON TPoOIEeMON, Ha HAIl B3TJISA, BBICTYIACT HU3KHA
YPOBEHb JIOXO/IOB OOJBIIMHCTBA POCCHMCKMX HHBAIHIOB. HeoOXoauMo MOMYEepKHYTh, YTO
rOCYAapCcTBO BBIIUIAYMBAET TPU BUIA TEHCHHA Uil YyKa3aHHOW KaTerOpHH: CTPaxoBYIO,
TOCYIapCTBEHHYIO U COIMabHY0. CTpaxoBaHUs MEHCUS JOCTYIIHA TEM, KTO MpopadoTan XoTs
Obl onuH JeHb. ['ocynapcTBeHHasl MEHCHs Ha3HA4YaeTCsl MHBAJIHMAM, CTAaBIIUM TaKOBBIMH B
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pe3ysibTaTe BOCHHOM CIIy:KOBbI, MOJTOTOBKH WJIM BBINOJHEHHS KOCMHUYECKHX IIOJIETOB, H3-3a
palMallMOHHBIX WM TEXHOTeHHbIX KaracTpod. ColuanpHas TEHCHS, B CBOIO OYepe/b,
Ha3HAyaeTcs TeM, KTO HUKOIa He paboTal — B OCHOBHOM JJIsl HHBAJIHUJIOB ¢ eTcTBa. Harmpumep,
pa3mep neHcun uHBanmuAaMm III rpynmer cocrasmser 7 500, 53 pyOnelt, uHBaMMIaM BTOPOU
rpynmsl — 8 824, 1 py0us.

Hecmotps nHa TO, uto Koncturymmsa P® mnpoBosrmamaer Poccuio comuambHbIM
roCyJIapCTBOM [5], Ha TaHHBI MOMEHT, a TAKKE U B OykaiieM Oy yIeM, MpsiMble IEHEKHBIC
BBIIIATHI HE CIOCOOHBI OOECIEYNTh WHBAIHAIAM HEOOXOIWMBIC IS TIOJHOIIEHHOW >KU3HU
JI0XO/Ibl. YPOBHH MEHCHUI U IPYTUX COLMANBHBIX BHIMIAT OTCTAIOT OT PeabHBIX MOTPEOHOCTEH,
YTO CO3/1a€T OLIYTUMbIE TPYAHOCTH JJIs1 UHBAJINIOB.

Ha cenrsi6pp 2025 roma momns paOOTalOIMMX WHBAJIHIOB TPYAOCIIOCOOHOTO BO3pacTa
cocraBisieT Bcero 27% [1]. B nactosmiee Bpemsi HaOmogaeTcs 3aMETHBIA AUCOATAHC MEXKITY
CIPOCOM M TpeAIoKeHreM paboueil CHITbI Ha PhIHKE TpyJa CPelu TPaskAaH ¢ MHBAJIUIHOCTHIO.
MoxHo yTBepxkIaTh, uTo B Poccum ompeneneHHO cyliecTByeT mpolsieMa TpyHoyCcTpocTBa
VHBAJIUJIOB.

J10BOJIBHO YacTO BO3HUKAIOT CUTYaLlMH, KOT'/1a paboTOaTeNy He JKeIatoT MPUHUMATh Ha
paboTy paccMaTpUBaeMyr0 KaTETOPHIO Tpa)kiaH, TH00 Mpe/iaraéMble BAKAHCUU HE YCTPauBaOT
WHBAJIMJIOB, JTHOO HE aIallTHPOBAHBI K MX OCOOBIM MOTPEOHOCTSIM, YTO MPUBOJIUT K CHUKCHHIO
pabotocriocobHocTH [6, ¢. 678]. [y ynydleHus pealn3aiuy mpaB TPakaaH ¢ HHBATUIHOCTHIO
Ha TPyJ HEOOXOIUMO pa3paboTaTh U BHEAPUTH CIIELUAIU3UPOBAHHBIE MTPOrpaMMbl 00yUYeHHS,
TIOBBIIICHUSI KBATU(PHUKAIIMY U TIEPEKBATUPHUKAIMN. DTU TPOTPAMMBI JOTKHBI COCPEAOTOYUTHCS
Ha Pa3BUTUM HWHTETPUPOBAHHBIX (opM MpodeccuoHaTBbHOrO 00pa3oBaHMsA M aJalTaluu
CYIIECTBYIOIUX HHCTUTYTOB B 9TOM 00JIaCTH K MOTPEOHOCTAM MHBATHUIOB [7, ¢. 11].

Kpome 3Toro, B HayuHOMU cpefie C 1EeTbI0 YBETUUEHHsI 10JIM TPYIOYCTPOESHHBIX TPaskKaaH
C WHBAJIUIHOCTHIO TIPEANIAracTCs BO3MOXKHOCTh YUPEXKICHHUS CHEIHManbHOrOo  (oH/a,
JeSITeIbHOCTh KOTOpPOro Oy/AeT HampaBieHa Ha COAEHUCTBHUE 3aHATOCTH WHBANUAOB. Taxoke
MpeaycMaTpUBaeTCsl BBEIACHHUE 00s3aTelbCcTBA s paboTomaTteneil MmepeducisTh B3HOCH B
JMaHHBIA (DOHJ B OTHONIICHWH HETPYAOYCTPOCHHBIX PAOOTHUKOB B paMKaX yCTaHOBIICHHOW
kBoThl. CpenctBa, mocTynamomue 0T  paboromaTteneil, JOMKHBI — pacxXoJI0BAaTHCS
IIeJICHAIIPABIEHHO HA OPTraHU3AIUIO CTICIIATIBHBIX PA00YMX MECT JIJIsl HHBAIUIOB |7, ¢. 12].

Takum o00pazoMm, MOXHO cKa3aTh, YTO, HECMOTpS Ha pPa3HOOOpa3HbIE MeEphI
rOCYAApCTBEHHON MOAJEPKKH M TPaBOBbIE TapaHTUH, OOECIIEUMBAIOLINE TPYI0YCTPOHCTBO
TpaXIaH C WHBAIMAHOCTBIO, MPOOJIEMBI peallu3allid TpaB MHBAIHIOB OCTAIOTCS BAKHOU U
aKTyaJllbHOW TeMoil. B 3Toil cBA3M HEOOXOOUMO TPOBECTH 3HAYUTENBbHYIO paboTy 1o
COBEPLICHCTBOBAHMIO 3aKOHOJATENbCTBA W  CO3JAaHMIO HMHCTUTYTOB, HAIEJICHHbIX Ha
3 PEKTUBHYIO 3aIUTY MPaB UHBATHIOB.

*kk
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AHHOTAIINA

B craThe paccMaTpuBarOTCsl BO3SMOXXHOCTH Pa3BUTHS TPAXKIAHCKUX MPABOOTHOIICHUH B
SMOXYy AaKTHUBHOTO BHEAPEHUS [U(GPOBBIX TEXHOJOTWH B  OOIIECTBEHHYIO  KU3Hb.
AHanmu3upyroTca KIIIOYEBblE TEHACHIMH M MpOoOJeMbl, CBA3aHHBIE C IH(poBU3aLUEH, U
MIPEIOKEHHS TI0 JaNTaIlluK CyAeOHONW CHCTEMBI K M3MEHSIFOIIUMCS YCIIOBHSM. 3HAYUTEIEHOE
BHUMAHHE yJeNAeTcsl BOMpocaM JOCTYMHOCTH U 3(PeKTHBHOCTH CyIneOHOM 3aluThl
IPaXIAHCKUX MIPaB B KOHTEKCTE PA3BUTHUS U(DPOBBIX TEXHOIOTHIA.

KiroueBble ciioBa: cynebHas 3aiura, rpakJaHCKue Mpasa, HudpoBu3aiys, HuppoBbie
TEXHOJIOTHH, Cy/IeOHasl CHCTEMA.

Abstract

The article examines the possibilities of developing civil law relations in the era of the
active introduction of digital technologies into public life. Key trends and problems related to
digitalization are analyzed, as well as proposals for adapting the judicial system to changing
conditions. Considerable attention is paid to the issues of accessibility and effectiveness of
judicial protection of civil rights in the context of the development of digital technologies.

Keywords: judicial protection, civil rights, digitalization, digital technologies, judicial
system.

[udpoBuzanusi OKa3blBaeT 3HAYUTEIBHOE BIUSHHE Ha Bce cdepbl OOIIECTBEHHON
KH3HH, BKJTFOYAs TIPABOBYIO CHCTEMY. B yCIOBUSIX aKTHBHOTO pa3BUTHS IIU(POBBIX TEXHOJIOTHUH
BO3HHMKAET HEOOXOAUMOCTD aJJalTalliK CyeOHOM CUCTEMBI K HOBBIM PEaTUsIM.

OnuH U3 IIaBHBIX BOMPOCOB, CBA3AHHBIX C MU(GPOBU3AIMEN U TPAKIAHCKUMU MpaBaMH,
3aKITII0YaeTcs B TOM, KaK OOECIEUUTh 3alUTy MHTEIUIEKTYaTbHONH COOCTBEHHOCTH B IIH(POBOI
cpene. Dnoxa, Koraa KHUTH U MY3bIKaJIbHBIC POU3BEICHUS MOXKHO OBUTO YKPacTh (DU3UYECKH,
ocTanach B mponuioM. CerofHs Mbl HabJII0AaeM YBEIUYCHUE CITy4aeB MUPATCTBA U HE3aKOHHOTO
KonupoBaHUs B uHTEpHeTe. [loaToMy pa3BuUTHE IMQPPOBBIX TEXHOJOTHHA CYIICCTBEHHO
BO3/ICHCTBYET HA MHCTUTYT HHTEIICKTYabHBIX TIPaB.

OmHUM W3 KITFOYEBBIX BBI30BOB CTAJ0 IPH3HAHUC BHPTYAIGHBIX AKTHBOB, BKITFOYAs
KPHUIITOBATIIOTHI U IU(POBBIE TOBAPHI, B Ka4eCTBE OOBEKTOB I'pakHaHCKHX MpaB. Hemocratok
YETKUX TIPABOBBIX HOPM B 3TOM cepe MOXKET MOPOXKIaTh MPABOBBIC HEOMPEICIEHHOCTH M
CIOPBL.

[udpossie mpasa, corjacHO MyHKTY 2 crath 1 dexepanbHOro 3akoHa ot 18 mapra
2019 r. Ne 34-@3, BHecmiemy u3meneHusi B ctarbio 128 'K P®, saBnstorcs pa3HOBUAHOCTHIO
MMYIIECTBEHHBIX MpaB. CaMO MOHATHE W €r0 OCHOBHOW MPABOBOM PEXHUM PACKPHITHI B HOBOM
cratbe 141.1 'K PO.

B ycrnoBusx 1udpoBoro Mmupa BONpPOChl KOH(GUAECHUIMATBHOCTH U 3alUThHI
MEPCOHANBHBIX JIAHHBIX TaKke TpeOyroT BHMMaHuWs. COOp W XpaHeHue uHPOpPMAINU B
rpoBOH Cpejie OPOKAAIT crienuUuIecKue mpoOaeMbl U TOHUMAIOT BOITPOCHI COOITIOICHUS
mpaBa Ha MpUBATHOCTh. OOecreueHne 3aIUThl IEPCOHANLHBIX JTAHHBIX CTAHOBHUTCS BCE Ooee
Ba)XHOM 3a7aueil U1 3aKOHOIATENs U TOCYAaPCTBEHHBIX OPTraHOB.

B nenom, mudpoBuszamus npeAcTaBiIsieT CYIISCTBCHHBIC BBHI3OBBHI M HOBBIE ACIIEKTHI B
00J1IacTH 3alUTHl TPAKAAHCKUX IMpaB. YCIENIHas aJanTalus IpaBoOBOM CHUCTEMBI K IH(PPOBOI
OKOHOMHKE TpeOyeT YCHIMI CO CTOPOHBI BCEX 3aMHTEPECOBAHHBIX CYOBEKTOB, BKIIFOYAS
rOCYAapCTBO, NPEANPHUITHS 1 OOIIECTBO.
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Beninble mpaBa SBIAIOTCS OJHUM W3 OCHOBHBIX HHCTUTYTOB Tpa)<IaHCKOTIO IIpaBa,
PETYJIMPYIOIMX OTHOIIEHHUS IO MOBOAY MMyliecTBa. OHM 0OECleunBalOT CTaOMIBHOCTH M
MpeACcKa3yeMoCTh B cepe UMYIIECTBEHHBIX OTHOILEHUMN, YTO SIBIISICTCS BaXKHBIM YCIIOBUEM JIJISt
obecrieyeHus MpaB 1 3aKOHHBIX HHTEPECOB CYOBEKTOB.

OpHUM K3 OCHOBHBIX aClEKTOB IU(PPOBHU3AIMN BEUIHBIX [IPAB SBJISAETCS UCIIOJIb30BaHHE
OnokueitH-TexHonoruu. brokueitn (or anrm.  «blockchainy — 1memouka OiokoB) —
pacripeesieHHbId PEeecTp, COCTOSIIMKA W3 B3aUMOCBS3aHHBIX OJIOKOB TpaH3akiuil. bioku
TpaH3aKILKUH, KOTOPBIE PErUCTPUPYIOT MOJIH30BATENHN, HA3BIBAIOTCS Y3JIaMH PEECTpa, I HOJIAMH
(or amr. «nodes»). COOTBETCTBEHHO, TEXHUYECKH OJIOKYECHH TMPEACTABISET COOOM
JCUEHTPAIM30BaHHYI0 0a3y MaHHBIX, MPEIHA3HAYEHHYIO JUI XpaHEHUsS M MOJTBEPKICHUS
noctoBepHocTd HMH(popManuu. Bee pasmemiaeMble B OlOKYeHE CBEACHUS COXPaHSIOTCS
MOJB30BATEIIIME  Ha CBOMX KOMITBIOTEPAX, a JOCTOBEPHOCTh PETHCTPUPYEMBIX TaHHBIX
obecrieunBaeTcs Kpunrtorpaduueckumu anroputMamu [2, c. 323]. bmaromaps OnokueiiHy
CTAaHOBUTCS BO3MOXXHBIM CO3JIaHHME €IWHON IM(POBOK peecTpanyuy MNpaB Ha BEIIH, YTO
COKpall[aeT PUCKU MOIIEHHHYECTBA M CIIOPOB MEKAY CTOPOHAMM.

[HudpoBuzamms cyneOHOM CUCTEMBI HEBO3MOXKHA 0€3 0O0eCTieueHUsT Ha/IeKHOU 3aIUTHI
nanHbX. KoHguneHumanbHOCTh HMH(poOpManuy, oOpabaTbiBaeMoi B 3JIEKTPOHHOH (opme,
SIBJISIETCS. IPUOPUTETOM. JTO HE MPOCTO TEXHUYECKAsi MOJIEPHU3ALIUS, @ KOMIUIEKCHBIHN MpoLece,
TpeOyIOLMA CUCTEMHOr0 TMOJAXOJa M BHUMATEIBHOIO OTHOIIEHHS KO BCEM acleKTaM
MH(GOPMAITMOHHON 0€30MacHOCTH M 3aIMTHI MPaB CYOBEKTOB. Y CIIEUTHAS pean3alusl JTaHHOU
CTpaTerMH IMO3BOJIUT co37aTh Oojiee A(PQPEKTUBHYIO, JOCTYIHYIO U IPO3PAYHYIO CHUCTEMY
[IPaBOCYy1Msl, 00ECTIEUNBAIOIIYIO HAJISKHYIO 3alIUTYy I'PakJaHCKUX IIPaB BCEX CYOBEKTOB.

[lepexox oT OyMaKHBIX HOCHTENEH K LUPPOBBIM 0a3aM JaHHBIX TO3BOJISET
3HAUUTEIEHO CHU3UTH OIOPOKPATHYECKYIO HarpysKy, YCKOPHTH M YIIPOCTUTH BCE TPOIETYPHI,
CBSI3aHHBbIE C BIAJEHHMEM M OOOpOTOM MMYIIECTBa. BMECTO JJIMTENBHBIX MOXOAOB IO
Pa3IMYHBIM WHCTAHISAM, PETHCTPAIHS CIACTIOK C HEABIKHUMOCTHIO, aBTOMOOWISIMHA M APYTUMHU
BUIaMH MIMYIIIECTBA OCYIIECTBIISICTCS B OHJIAMH-PEXHMME, COKpaIlas BpeMs U 3aTpaThl KakK A
TpaXk/IaH, Tak u JJisi Ou3Heca.

Hampumep, mudpoBuzaiys MO3BOISET MIHOBEHHO IPOBEPUTH HCTOPUIO OOBEKTA
HEIBUKUMOCTH, YOEAUThCSI B OTCYTCTBMM OOpeMEHEHUil mpaBa COOCTBEHHOCTH, YTO
KPUTUYECKH BAaXXKHO ISl TIOTEHIMATBHBIX TMOKYMaTelel W WHBECTOPOB. DTO TOBBIIIAET
MPO3pavyHOCTh PBHIHKA, CHIDKAET PUCKM MOIICHHHYECTBA W CIIOCOOCTBYET POCTY JOBEpHS K
cnenkam. bonee Toro, emuHas »NeKTpOHHAs 0a3a NAHHBIX O BEIIHBIX IMpaBax 00eCTeYMBAET
yoOHBIN U 0e30MacHbI AOCTYN K MH(OpMAINK JUIs BCEX 3aMHTEPECOBAHHBIX CTOPOH, BKJIIOUYAs
rOCY/IapCTBEHHBIE OpraHbl, OAHKM W HOTapUaJbHbIE KOHTOPHL DTO 3HAYUTENBHO OOJIeryaer
nporecc 0QpOpMIIEHHS KPEAUTOB, CTPaXOBaHUsI M APYIHX (PUHAHCOBBIX OTEpalfii, CBA3aHHBIX C
MMYILECTBOM.

3aKoHBl JOJDKHBI UYETKO OMpeNeNniaTh MpaBOBOM cCTaTyc IM(POBBIX JOKYMEHTOB,
yCTaHABIIMBATh OTBETCTBEHHOCTH 32 HAPYIICHUE MpaBWI IH(PPOBOr0 00OpOTa MUMYIIECTBA U
o0ecrneunBaTh 3alIUTy MPaB COOCTBEHHUKOB.

VYcnemHoe — BHeApeHME — OU(pOBU3AIMU  TPEOYeT  TECHOTO  B3aMMOJCHUCTBHS
TOCYAApCTBEHHBIX OPraHOB, YAaCTHBIX KOMIIAHHM, pa3paOOTUMKOB MPOTPaMMHBIX pEIICHUN U
npoeccroHaNBHBIX cO00IIEeCTB. TOIBKO COBMECTHBIMU YCHIIMSIMH MOXKHO CO3/IaTh HAJCKHYIO,
6e3omacHyi0 U 3((HEeKTUBHYIO CHUCTEMY, CIIOCOOHYIO YIIYUIIUTh KA4eCTBO YKHU3HHM TPaxIaH U
CTUMYJIUPOBATh 3KOHOMUYECKOE PA3BUTHE.

B Hacrosiiee Bpems mpotiecc nmupoBU3alKM aKTUBHO MTPOHUKAET BO MHOTHE 00JacTu
KWU3HU, B TOM YHCJIE M B PHIHOK HEJIBIXKUMOCTU. HOTapuychl, KOTOphIE 3a4acTyl0 y4acTBYIOT B
oopMIIeHUH CIENOK ¢ HEBMKMMOCTBIO, TAK)KE CTOJIKHYJIMCH C U3MEHEHHUSMH, CBSA3aHHBIMU C
nuQpoBU3aLueil.

Horapuar BbimonHseT (YyHKIMM OPEBEHTHBHOTO MPABOCYAMS, MpeloTBpalnas
BO3HHMKHOBEHHE CYyHEOHBIX cropoB. Horapuyc, ymocToBepsii CHENIKH, CIEOUT 33 UX
3aKOHHOCTHIO. [IpuaHue OpUINYECKOM CUJIbI Pa3IMYHBIM JOKYMEHTaM M TOATBEP)KICHUE
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pa3nu4HbIX (AKTOB CIYKUT HaJ&KHBIM OCHOBAaHMEM JJISi TIOATBEP)KIACHUS UX MOJIMHHOCTH,
OTCYTCTBUSL MOUIICHHUYECTBA WM MOMNEIKM B TpaxknaHckoM (4. 5 cr. 61 TTIK P®) u
apOutpaxsaoMm mporecce (4. 5 cr. 69 AIIK P®). Takum oOpazom, coBepiiieHHe HOTapUaTbHBIX
JICUCTBHI TTO3BOJISIET CYUTATh TPaXKTaHCKHUE MIPABOBBIE OTHOIICHHS MOJTMHHBIMU U 3aKOHHBIMH.

CrouT NoTYepKHYTh, YTO «IM(POBbIE» HOTapUAIIbHBIC JIEHCTBUS CTAHOBSTCS BCE Ooee
BocTpeOoBaHHbIMH. K mpumepy, HaOmofaeTcs yBEIMUCHHE IEPEBOAOB JOKYMEHTOB U3
OymakHOTO (hopMaTa B DJIEKTPOHHBIH.

CornacHo ct. 53.1 OcHoB 3akoHOAaTenbeTBa PO 0 HOTapuare NPOEKT CAEIKU CO31aeTCs
HOTapUycaMu B DJIGKTPOHHOH (opMe TOCPEICTBOM €IWHOW WH()OPMAIIMOHHONW CHUCTEMBI
HOTapuaTa B COOTBETCTBHU C YCIIOBHUSIMH, COIJIACOBAHHBIMM YYaCTHMKaMHU cAenKd. Kaxmwiii
YYaCTHUK C/IEJKH B MPUCYTCTBUM HOTapUyca MOANKCHIBAET FK3EMIUIAP CIACIKU B 3JEKTPOHHOU
¢dopMe MpocTOl 3IEKTPOHHOW TOAMKMCHI0O M AK3EMIUIAP CAENKM Ha OyMa)KHOM HOCHUTEIE,
KOTOPBINA OCTAETCs B JieNIaX HOTApUAIBHON KOHTOPHI. DK3EMIUIAP CICIKU B AJIEKTPOHHOH opme
C COBEPILICHHOW YIOCTOBEPHUTENILHON HAIMUCHIO TOJMUCHIBACTCS KBATHU(PUIMPOBAHHBIMU
AJIEKTPOHHBIMU TIOAMUCSAMH  YIOCTOBEPUBILMX €€ HOTApUyCOB U XPAaHUTCS B €IUHOMN
MH(POPMALIMOHHONW CHUCTEME HOoTapuaTa. YJAOCTOBEpEHHAas CJIEJIKa PETUCTPUPYETCSl B PEECTpe
HOTapUaNIbHBIX JICHCTBUH, COBEPILIEHHBIX YIAJIEHHO, U CAETIOK, YOCTOBEPEHHBIX IBYMs U Ooree
HOTapHycaMH, eTUHON NH()OPMALMOHHOM CUCTEMbI HOTapHaTa.

JloroBop, yAOCTOBEpEHHBIN C MOMOIIbIO AUCTAHIIMOHHBIX HOTApHAIbHBIX IEHCTBUA,
CUMTAETCSl JIOTOBOPOM, 3aKIIOUYECHHBIM B IMUCBMEHHOW (OpME ITyTeM COCTABJICHHUS OJHOTO
JIOKYMEHTa, TTOAMUCAHHOTO CTOpOHaMH [3, c. 144].

BaxHO OTMETUTB, UTO B CIy4ae yOCTOBEPEHHUS JOTOBOPA, CBA3AHHOIO C OTUYX/IEHHUEM
HEIBHKHUMOTO MMYIIIECTBA, HEOOXOAMMO, YTOOBI XOTS OBl OJIMH W3 HOTAPHYCOB OCYIIECTBIISI
CBOIO JIEATENIHHOCTh B TOM CyOBekTe P®D, B KOTOPOM HAaXOAWTCS HEIABMKUMOE HMYILIECTBO,
SBIISIFOIIEECS] TIpeAMeToM Takoro goroBopa (cr. 53.1, 56 OcHoB 3akoHomaTensctBa PD o
HOTapuare).

Wnterpanms nudpoBbIX TEXHOJIOTUN B CYIEOHYIO CHCTEMY MOKET MPUHECTH HECKOJIBKO
MIPEUMYIIECTB!

J YCKOPEHHUE PACCMOTPEHUS JIeN U MOBbIIeHHE d((HEKTUBHOCTH paOOTHI CY/IOB;

. COKpAIIIEHHE PACXOJIOB Ha CyACOHBIC MPOIECCHl M PACHIMPSHUE IOCTYyNa K
MIPABOCYIUIO JIs1 OOJBIIIETO YHCIa CYOBEKTOB;

o MOBBIIICHAE TPO3PAYHOCTH  CYNEOHOM CHUCTEMBI, 4YTO CIIOCOOCTBYET

YKpEIUICHUIO TOBEPHs 00IIeCTBA K ITPABOCYAHIO.
Onmnako rmepexon cyaeOHOM 3ammThl B IMGPOBYIO Cpedy Takke CBA3aH C
OIpeeNEHHBIMA PUCKAMHU M OTPAaHUYCHUSIMHU

° YIrpo30il HapyIICHUs TpaBa HA YACTHYIO KU3Hb M 3aIIUTHI MEPCOHATBHBIX
JIAHHBIX

° OMACHOCTBIO  3JIOYMOTPEONCHUs  IM(PPOBBIMH  TEXHOJOTHSAMHU  JUIS
(danpcudukanm 70Ka3aTeILCTB WU ABJICHHS HA YYACTHUKOB TIPOIIECCa;

° HEOOXOIMMOCTBIO 3HAYUTENbHBIX WHBECTUIIMH B Pa3pabOTKy M BHEIpPEHUE

HOBBIX CUCTEM U TEXHOJIOTHA.

OpHuM U3 npuMeYaTeIbHbIX HAIPABICHUIN pa3BUTHS SIBIISIETCS MOSIBIIEHHE BUPTYaJIbHON
UMOTEKW M BHUPTYAJbHBIX SKCKYpCHH MO OOBEKTaM HEIBIKUMOCTH. BupTyanbHas urorteka
MO3BOJISIET MOJIYYUTh MIPEABAPUTEIBHOE 0100pEHNE UITOTEYHOr0 KpeIuTa OHJIalH, He Tocelas
0aHK JMYHO. DTO OCOOEHHO IMOJIE3HO IS TeX, KTO HAXOJUTCS B JIPYTOM IOpoJie WM HE MOXKET
npuexatb B oOTAeieHue OaHka. C MOMOIIBIO BHUPTYaJIbHONW MIOTEKH MOXHO OLEHHUTH
BEPOATHOCTb OJJOOPEHHUS KPeAnTa, Y3HATh MPeABApUTEIbHbIE YCIOBHS U TpeOOBaHMs, a TaKkxke
paccuMTaTh MPUMEPHBINA pa3Mep €KEMECSIUHOTO TIIaTexka.

IInrock! BUPTYyaIbHOU UIIOTEKU:

- yI00CTBO ¥ SKOHOMHUSI BPEMEHH;
- ObICTpOE MOJTyYEeHUE MpeIBapUTEIbHON HH(OPMALIY O KPEAUTE;
— 6o1ee 2 (heKkTUBHOE IITAHUPOBAHKE OFOKETA.
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Heob6xonmumMo mNOMHUTB, 4YTO BHPTyaJlbHOE OJOOpEHHE HE BCerjJa TIapaHTHUpPYeT
OKOHYaTeNnbHOe pemleHue Oanka. [locne mnpenBapUTENBHON OLIGHKH KpPEIUTOCIIOCOOHOCTH
3aéMIIMKa OaHK MOXET 3alIPOCUTH JIOTIOHUTEIbHbIE JOKYMEHTHI M HHGOPMALIUIO [T IPUHSTUS
OKOHYATEJIbHOT'O PEIICHHUSL.

Emé onHo HOBOBBeeHUE B c(hepe HEABMIKUMOCTH — 3TO BUPTYaJibHbIe Typbl. OHH JarOT
BO3MOHOCTb MTOTEHIIMAJIbHBIM MOKYTMATENISIM OCMOTPETh OOBEKT HEIBUKUMOCTH, HE BBIXOJIS U3
noma. D10 ymoOHO JJIs Te€X, KTO KUBET B JIPYTOM PETHOHE WM HE MOXKET MOCETUTh OOBEKT
JUM4YHO. BupTyanbHble Typbl CO3JAIOTCS C MOMOILIBIO 3D-TEXHOJIOrHWid, KOTOpBIE IMO3BOJISIOT
CO3JIaTh PEATUCTUYHOE U300pakeHHe 00BHEKTA.

[Tnrockl BUPTYanbHBIX TYPOB:

- SKOHOMMS BPEMEHHU U JICHET Ha MOE3/KH;
- BO3MOXKHOCTb 00JIe€ JIETaIbHO 03HAKOMUTHCS C OOBEKTOM;
- HOBBILIEHHE Y00CTBA U JJOCTYITHOCTH JJIsl IOTEHIMAIBHBIX OKYIaTENIEH.

OnHako BUPTYalibHBI OCMOTpP HE MOXKET 3aMEHUTh JMYHBIA BHU3UT, KOTODBIM IO-
MIPEKHEMY SIBJISIETCS BaXKHBIM 3TarloM IpU MOKYNKe HeABMKUMocTH. Kpome Toro, kauectBo u
JeTanu3alysl BUPTYAIbHBIX TYpOB MOTYT pa3jM4yaTbCsi B 3aBUCHUMOCTH OT HCIIOJIB3YEMBbIX
TEXHOJIOTHIA ¥ HABBIKOB YEJIOBEKa, KOTOPBI CO31aET TYP.

[udposuzanuss B chepe HEIBMKUMOCTU CO31aET HOBBIE MEPCHEKTHBBI Ui BCEX
YYaCTHHUKOB pbIHKA. BupTyanbHas UIoTeKa W BUPTYalbHBIE TYpbl — 3TO NPUMEPHI TOTO, Kak
TEXHOJIOTHM MOTYT ONTHUMH3UPOBATh M clenarh Oojee yZOOHBIM HpoLecC KyIUIM-IPOJaXKu
HEIBHKUMOCTU. TeM He MEHee 3TH WHCTPYMEHTHI CJIelyeT paccMaTpuBaTh Kak JOMOJHEHHUE, a
HE 3aMEHY TPaJIUIIMOHHBIM METOJIaM.

Buptyanpryto unoreky (nainee — VR-unoreka) Hauan ucnonszoBaTh 0ank BTh. Ilepsbrit
KpeIuT 4yepe3 3ToT cepBuc Obul Bblgad B 2019 r.: sxxutens KpacHosipcka npuoOpen KBapTupy B
Cankr-Iletepbypre. K mapry 2020 r. ObUTH TIPOBEJCHBI YK€ CEMb CIENOK C HCIOIh30BaHUEM
VR-unoreku [4]. YcnoBus IEHCTBHSI TaKOTO CEpBHCA 3aKITIOYAIOTCS B CICAYIONIEM: KIIMEHTa
COIIPOBOYK/IA€T BUPTYAJIbHBIN KOHCYJIBTAHT, KOTOPBIN MOJIPOOHO paccKa3bIBaeT O KBapTHpE, a
TaKKE O3BYYMBAET YCJIOBUS MIIOTEYHOro KpeauroBaHus. Ilokymarenb B O4kax BHUPTYaJbHOM
peaIbHOCTH OCMATPUBAET OOBEKT HEJIBUKHMOCTH, €TO IIAHUPOBKY U TU3aiiH, PaclooKEeHNUE U
UHppacTpykTypy psaoM c jaomoM [5]. KoHeuHo, Hamuyue TaKoro cepBHUCa HUMEET SIBHBIE
MPEUMYIIECTBA: YIPOIIAET BBIOOP 00BEKTa HEIBMKUMOCTH, MO3BOJISIET SKOHOMHUTDH BpEMsl, TaK
KaK JIMII0 HE BbIE3KaeT B JPYroi ropoi A OCMOTpa M BeIOOpa oObekTa. Ho Torma Bo3HUKAIOT
1po0JIeMHbIE BOIPOCHI B MpaBoBoM nose. Bo-nepbix, nonoxenus 'K PO npexgycmarpusarot
0COOBII MOPSAIOK 3aKITIOYEHUS] U MCIIOJIHEHHS JIOTOBOPA KYIUTU-NIPOJAXKH HEJBHKUMOCTH, 3TO
00yCIIOBIIEHO OCOOBIMU CBOWCTBAMM HEIBMKMMOCTU: B OTJIMYME OT JBHXKUMBIX BeIleH,
HEJIBUKMMOE UMYIIECTBO HEBO3MOXKHO MEpeAaTh OOBIYHBIMU CIOCOOAMHU, NMPETYCMOTPEHHBIMU
JUIs TOroBOpoB Kyruu-niponaxu (ct. 458 I'K P®). BozHukaeT cnoXHOCTh B JI0Ka3bIBAHUU MPU
paccMOTpeHuu Jiena B cyzae (akTa COKphITHA OT MOoKymnarens cnempddexrtamu, T.e. 0OMaHHBIM
IIyTEM, CYLLIECTBEHHBIX HEJOCTATKOB, BEJIb B COOTBETCTBUHU C PA3bICHEHUAMHU ATEIUILIMOHHOTO
onpenenenus CK no aqmuamnctpaTuBHbIM Jenam BepxoBaoro Cyna PecryOnuku Xakacus ot 18
asrycra 2016 r. mo gemy Ne 33-2744/2016 006si3aHHOCTH JOKa3aTh TO OOCTOSITENBCTBO, UYTO
HEJIBIKMMOCTh OblIa Mepe/iaHa C CYIIECTBEHHBIMH HEJI0CTaTKaMH, KOTOpPbIE HE MOIJIM OBITh
OOHapy)XeHbl TIPH €€ OCMOTpPE B MOMEHT Iepelayd U KOTOpble MpPOSBWINCH TIPH €€
HCIIOJIb30BAaHUH, JICKUT HA MOKymaTesne [6].

Takum 00pazoMm, JEATETBLHOCTh IO WCIOJB30BAHUIO TEXHOJIOTUH BUPTYAJTIbHOM
pEaNbHOCTH TNPU NPOJAXKE HEABM)KUMOCTH 3aKOHOAATENIIBHO HE YPEryJIMpOBaHA, I03TOMY
1es1ecoo0pa3Ho BHECTH Pl U3SMEHEHHI B IPaKIaHCKOE 3aKOHO/1aTeNILCTBO.

Ha ocHoBaHuM NpoBeAEHHOIO aHAIN3a MOXKHO IPEAJIOKUTH CIEAYIOLUIME PEKOMEH AN
B IIEJISIX TOBBIILIEHUS Y3PPEKTUBHOCTH 3aIUThI IPAXKTAHCKUX MPaB B YCIOBUSIX HUPPOBU3ALINU:

1.  Heobxomumo pa3paboTaTb W TPHUHATH HOPMATUBHBIC IIPABOBHIC AKTHI,
peryaupyromme HCIOMb30BaHUE IM(PPOBBIX TEXHOJOTMH B CyneOHOI
NpakTHKe,  BKJIIOYas  BOMPOCHI  AJIEKTPOHHOTO  JOKYMEHTOO0OOpOTa,
WCTIOJIB30BaHMS ITU(PPOBBIX TOKA3aTEIBLCTB U 0OeCTIeUeHUsST HHPOPMAITHOHHOM
0€30MacHOCTH.

2.  Crenyer co3naTh €IuHYI HMH(DOPMAIIMOHHYIO CHUCTEMY, OOECIICYMBAIOIIYIO
OOMEH J[aHHBIMM MEXIY CyJaMH, YYacTHHKAMU IIpolecca U JIpYIHMU
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3aMHTEPECOBAHHBIMU  CTOPOHAMU. OTO TO3BOJIUT YCKOPUTH IpOIEcC
paccMOTPEeHUs el U MOBBICUTH 3 PEKTUBHOCTH pabOThI CY/I0B.

3. Baxno obecrieunth 00ydeHHE Cyel U IPYruX yY4acTHUKOB Tpoliecca padboTe
¢ IM(POBBIMU TEXHOJOTHAMH U MPUMEHEHHIO HOBBIX MOAXO/0B K CyaeOHON
npakTuke. Jlis 3TOro MOXHO OpraHM30BaTh CHENUaIbHbIE KYpChbl U
CeMHMHAphl, a TaKke pa3paboTaTh METOAMYECKUE  Marepuaibl U
PEKOMEH IAINH.

4.  HeoOXxomuMoO TPOBECTH HCCICAOBAHMS M AaHAJIW3 NPAKTUKA HPUMEHEHHUs
U(PPOBBIX TEXHOJOTUN B CyIeOHOM 3aluTe TpaXKIaHCKUX TpaB C LENIbIO
BBISIBJICHHS TIPOOJIEM U Pa3pabOTKH MPEATIOKEHHH 0 UX PEIICHHIO.

5.  Crenyer pa3BUBaTh MEXIYHApOJHOE COTPYIHHYECTBO B OOJIACTH Cy/NeOHOMN
3alIUTHl TPAKAAHCKUX TIpaB B YCIOBHAX IM(POBU3ALNHK, OOMEHHMBATHCS
OTBITOM U JTYYIIIUMH MPAKTUKAMU C APYTUMH CTpaHAMHU U PETHOHAMHU.

Peanuzanust 3THX peKOMEHIAIMii TO3BOJIMT CO3/[aTh COBPEMEHHYIO CHCTEMY CYIEOHOM
3aIUTHI TPAKIAHCKUX TIPAB, COOTBETCTBYIOIILYIO MMOTPEOHOCTAM H(PPOBOTo 0OIIECTRA.

Taxkum 00pazom, nu(ppPOBHU3AIS UTPAET BAXKHYIO POJIb B COBpeMEHHOM obOmectBe. OHa
o0yieryaeT TMPOLIECCHI YMPaBIECHUS W KOHTPOJS 3a OOOPOTOM MMYIIECTBA, IOBBIIIAET
0€30MacHOCTh ¥ TPO3PAYHOCTh MPaB, a TAKXKE CHOCOOCTBYET pPa3BUTUIO SKOHOMHKH U
WHBECTUIIMOHHOMN akTUBHOCTH. /[ ycnenrHo# peanuzanuy nudpoBU3aMK TPaKIaHCKUX TpaB
HEOOXOIMMO TPOBOJUTH KOMIUIEKCHBIE MEpONPUSTHS, HANpaBICHHbIE HAa  CO3/IaHHE
OJIarONPUATHOM MTPABOBOM M TEXHUUYECKOU CPEJIbI.
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AHHOTALUSA

B nmanHO#l paboTte wmccienyeTcs IOpUIMYECKas OTBETCTBEHHOCTh 3a HapyIICHHE
3eMENbHOTO 3aKOHOJATeNbcTBA. B Xoze paboThl BBIIENSAIOTCS BUABI OTBETCTBEHHOCTH 3a
3CMCJIbHBIC npaBOHapymeHI/m. HpI/IBOI[I/ITCﬂ XapaKTepI/ICTI/IKa KaXXI0ro m3 BHIO0B HpaBOBBIX
MOCJEACTBUN U YKA3bIBAIOTCS JIMIIA, KOTOpbIE OyAyT HECTH OTBETCTBEHHOCTH 32 TO WJIM UHOE
MpaBOHApYIICHHWE. B cTarbe CpPaBHUBAIOTCS PA3UYHBIC CIIOCOOBI TPUBJICYCHUS K
OTBETCTBEHHOCTH B COOTBETCTBMM  C  3€MEIbHBIM,  [PaXJAHCKUM,  TPYAOBBIM,
aI[MI/IHI/ICTpaTI/IBHBIM, yl"OJ'IOBHBIM 3aKOHOIATCIILCTBOM. HO HUTOoraM HCCJICAOBAHHUS CTAHOBUTCS
MOHATHO, 4YTO PAa3JM4YHbIe BUJABl OTBETCTBEHHOCTH HMMEIOT OTJIMYMUTEIbHBIE IMPU3HAKUA, OHHU
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3aKOHOJATEJIBHO 3aKPEIUIEHbl U 3aBUCAT OT MHOXKECTBA OOCTOSITENIBCTB, KOTOpBIE CIEAYET
YUUTBIBATh [IPU MPABOBON KBATU(HUKALUHA. ABTOP MPUXOAUT K BBIBOAY O TOM, YTO B HEKOTOPBIX
aclieKTax JEeWUCTBYIOIEE 3aKOHOAATEIbCTBO HYXKIAeTcd B pe)OPMHUPOBAHMU U JOPAOOTKE IO
YaCTH CAaHKIMH B OTHOLICHUH IPaBOHAPYIIUTEEH 3eMEeIbHBIX IPABOOTHOIICHUH.

KnroueBble  cioBa:  ropuauueckas — OTBETCTBEHHOCTb,  3€MEJIbHOE  IIPaBo,
NpaBOHapyIIEHHE, 3aKOHOIaTEIbCTBO, 3eMETbHbIE TIPABOOTHOIICHHSI.

Abstract

This paper examines the legal liability for violation of land legislation. In the course of
the work, the types of liability for land offenses are highlighted. The characteristics of each type
of legal consequences are given and the persons who will be responsible for a particular offense
are indicated. The article compares various methods of bringing to justice in accordance with
land, civil, labor, administrative, and criminal laws. According to the results of the study, it
becomes clear that different types of responsibility have distinctive features, they are legally
fixed and depend on a variety of circumstances that should be taken into account when legally
qualifying. The author comes to the conclusion that in some aspects the current legislation needs
to be reformed and finalized regarding sanctions against offenders of land relations.

Keywords: legal liability, land law, offense, legislation, land relations.

FOpunuueckass OTBETCTBEHHOCTh B c()epe 3eMEIbHBIX MMPABOOTHOUICHUH — JOCTATOYHO
aKTyaJIbHBII BOIIPOC, KOTOPBIM IO CUX MOP BBI3BIBAET CIIOPHI CPEIU YUEHBIX M UCCIIEI0BATENIEH B
naHHOW obnacTu. [1o 3TOM MpUUMHE CTOUT pa3o0paThes B TEME KaK MOXKHO TITyOxKe.

CymiecTByeT HECKOJIBKO BHMJOB IPABOBBIX IMOCIEACTBUH Ul CYOBEKTOB 3€MEIbHBIX
MIPaBOOTHOIIEHUH, COBEPIIMUBIINX MPaBOHAPYIIEHUs. JIMIO 32 BUHOBHO COBEPIIEHHOE JESTHUE
MOTYT MPUBIIEYD K:

- IpaXJaHCKOM OTBETCTBEHHOCTU. JlaHHOE MOJIOKEHUE COJEPKUTCS B CT. 74
3emenbHOrO Kozekca Poccuiickoit @enepauun (nanee — 3K P®D). [Ipumepamu
IpaXJaHCKO-TIPABOBOTO XapakTepa MOTYT CIYXUTh B cdepe HapylIeHHS
o0s3aTenbeTB (cT. 393-406 'K P®) u B ciiyyae npuunMHEHUs Bpeaa 340pOBBIO
wm xu3Hu 4yenoBeka (cT. 1084-1094 T'K P®). CyObekTtamu Tpa)kIaHCKOM
OTBETCTBEHHOCTH MOTYT OBITh KaK (PH3MUECKHE, TaK U Fopuandeckue iuima [1];

— JTUCLUUIUTHHAPHON OTBETCTBEHHOCTH. JIaHHBIN BUJ MMPABOBOTO MOCIEACTBUS 32
COBEpILICHNE TPABOHAPYIIECHUSI 3aKperuieH B 3eMellbHOM Kojekce PD, a
touHee B cT. 75. Camux coctaBoB B TpymoBom kojekce Poccuiickoit
Oeneparu  (masiee — TK P®) He ykazaHo, HO, WCXOIs W3 Xapakrepa
OTHOLIEHUH, MOXHO IOHATh, YTO OHU BCTPEYAIOTCS HA MPAKTUKE. 32 JaHHBIN
BUJ OTBETCTBEHHOCTH B ¢T.192 TK P® npenycMorpeHsl Mepbl
JTUCHMIUIMHAPHOTO  B3BICKAHMS, KOTOPBIE MOTYT OBITh TPUMEHEHBI K
JOJDKHOCTHBIM JIMIIAM M paOOTHHKAM Kak CyObekTaM [3];

- 3€MEJbHO-TIPAaBOBOM OTBETCTBEHHOCTH. CreU(PUUECKUI BUJI OPUINUECKON
OTBETCTBEHHOCTH, KOTOPBIA PErYIMPYET CTPOro 3€MEIbHBI OTHOILLIECHHUS.
[Ipumepom Mep MOTYT CIIYy)KUTh IpEKpalleHHe U OrpaHWYeHUE IpaB Ha
3eMJII0, B YaCTHOCTHM MpPEKpalleHHe IMpaB, PEKBH3HLMS, KOH(pUCKanus u
U3bsITHE 3eMeNTbHOro ydactka (ct. 44-48, 50, 51, 54 3K P®). K cyObekTam
3€MEJbHO-TIPABOBOM OTBETCTBEHHOCTM MOXKHO OTHECTU HENOCPEICTBEHHO
COOCTBEHHHMKOB TaKHUX Y4YacTKOB, 3€MJICBJIAJICNIBIEB U 3€MIIEIIOIB30BATENICH
Kak Crieliu(puIecKix cyObeKTOB;

- aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH. JlaHHOE TMOJIOKEHHE YCTaHOBICHO
3emenbHbBIM KoziekcoM PO B ct. 74. [IpuMepom MOTYT CIIyKHUTb CAMOBOJIBHOE
3aHsaTHe 3eMenbHOro ydactka (c1. 7.1 KoAIl P®), mopua 3emens (ct. 8.6
KoAIl P®) um wuHbIE cOCTaBbl aIMUHUCTPATHBHOTO TPABOHAPYIICHUS.
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CyObeKkTaMu 3TOTO BHJIa OTBETCTBEHHOCTH OyAyT SBIATHCSA (U3NYECKHE,
IOPUAMYECKUE U JOJDKHOCTHBIE Jinna [2];

- YrOJIOBHOW OTBETCTBEHHOCTH. JTO HaMOOJIee CTPOTUH BHUJ IOPUIAMYCCKOMN
OTBETCTBEHHOCTH, KOTOpHIN 3akperuieH B cT. 74 3K P®. [Ipumepamu coctaBoB
MOT'YT OBITh PETHCTpAlUsl HE3aKOHHBIX CENOK ¢ HEABMXMMBIM UMYIIECTBOM
(ct. 170 YK P®), cxoxuii ¢ afMUHACTPAaTHUBHBIM nopya 3emiu (cT. 254 YK
P®), HapymieHre npaBuiI OXpaHbl U UCHOJIb30BaHus Heap (cT. 255 YK PO) u
Opyrue  npecTtyruieHus. MckmounTenbHOM  OCOOEHHOCTBIO — YrOJOBHOM
OTBETCTBEHHOCTH 3a 3€MEJIbHBIE IIPAaBOHAPYLIEHUS CYMUTAETCA TO, 4YTO
CyObeKTaMH MOTYT OBITh TOJIBKO (PU3HUYECKHUE JTULIA.

Crnenyer ckazatb, uto 3K P®, noMumo comepxkammxcsi B HEM HOPM PETYJIUPOBAHUSA
MIPaBOOTHOIIEHUI HA/A30pa CO CTOPOHBI TOCYJApCTBa, HCIIONB30BAHMS 3€MJIM M IPOYUX,
BKJIIOYaeT B ce0sl CTaTbl OTCBUIOYHOTO XapakTepa, B KOTOPBIX MpeaycMaTpHBaeTCs
IOpUINYECKasi OTBETCTBEHHOCTD 3a COBEPILIEHUE POTUBONPABHBIX AesHuil [1].

B rnmaBe 13 3K P® 3akpernsieHbl BHIbI OTBETCTBEHHOCTH 3a HapylieHHs B cdepe
3€MEJIBHBIX PABOOTHOLIECHNH, I1€ IPOINKCAHbl YKA3aHHBIE HAMH BBIILE ITPABOBBIE MTOCIIEICTBHS.
MOXHO MOHATH, YTO HE TOJIBKO OTCBUIOYHBIN Xapakrep umeroT HopMbl 3K P®, HO n
MPEAYCMOTPEHBI CHEIUAIbHBIE CAHKUMM 3a JAHHBIM BHUJ MPOTUBOIPABHBIX AeHCTBUU. K
IIPUMEPY, BO3MELICHUE Bpela, KOTOPBIA MPUUMHEH 3€MEbHBIMU [IPABOHAPYIIEHUSAMHU, JT0JDKHO
OBITb OCYIIECTBJICHO B IOJHOM OOBEME FOPUIUUECKMMHU U (U3MUECKUMH JIMIIAMH, HUCXOIS U3
nostoxkenud 4. 1 ct. 76 3K PO [5, C. 117].

[TpaBoHapyIlIeHHEe COCTOMT M3 B3aUMOCBSI3aHHBIX JJIEMEHTOB — CYOBEKT, OOBEKT,
CyOBEKTHBHAsA U OOBEKTUBHAS CTOPOHBI. 3€MENIbHOE IMPAaBOHAPYLICHUE TAK)Ke MMEET JaHHbIC
cocrapisitoniie. CyOBEKTOM BBICTYNAET JIMIO, KOTOPOE HEMNOCPEACTBEHHO COBEPLIMIIO
MPOTUBOMNPABHOE JESHUE, TO €CTh (PU3MYECKOe WIH IOPUAMYECKOE JIUIO0, YTO OBUIO OMHCAHO
Bbllle. OOBEKTOM CUMTAETCS TO, HA YTO HANPABIECHO MOCATATENbCTBO, TO €CTh B 3TOM Cllydyae
3eMeIIbHbIe TPAaBOOTHOIICHHSI KaK TakoBble, a (hakTudecku — 3emisl. CyObeKTHBHAsT CTOPOHA
COCpPEIOTOYEHA Ha OTHOIIEHUU CYOBEKTa K COBEPLICHHOMY 3€MEJIbHOMY IPABOHAPYILEHHUIO, TO
ectb BHHA. [lon OOBEKTHBHOW CTOPOHOW CllelyeT NOHHMAaTh COBOKYIMHOCTb MPU3HAKOB
IOPUIMYECKH  3HAYUMBIX, YTO  XapaKTEPU3YyIOT  BHEIIHIOKD  CTOPOHY  3€MEJIBHOIO
IIPaBOHAPYILIEHUSL.

OTMeTHM CYIIECTBEHHYI0 OCOOEHHOCTh I'Pa)KAaHCKO-TIPABOBOM OTBETCTBEHHOCTH —
UMYIIECTBEHHbIN XapakTep caHKUui. CyOBEKTOM, KOTOPBI COBEPIIMI HEMOCPEICTBEHHO
3eMeNIbHOE  IIPaBOHApYILIEHUE, JODKEH BO3MECTHTh MaTepuaibHbli  ymepod. JlanHas
OTBETCTBEHHOCTh OyJeT HaCTymaTh B Cilydae, KOTJa 3TO OTHOCHTCS K 3emie, NpaBaM M
MHTEpecaM TeX, KTO BIIAJIeeT 3eMeNbHbIMU ydacTkaMmu. OOs3aHHOCTb BO3MEIIEHHs Bpeaa
OCTaeTcsl 3a CyOBEKTOM IIPAaBOHAPYLICHUS] BHE 3aBHCHUMOCTH OT TOTO, OYJET NMPHBJICYCH OH K
JIpYyr'M BHUJAM OTBETCTBEHHOCTM WM HeT. Takum 00pa3oM, TIpakaaHCKO-TIpaBOBast
OTBETCTBEHHOCTh HOCUT MMYILECTBEHHBII XapakTep W HE HUCKIIOYAeTCs B Cllyyae, KOrjaa ecTb
VHBIE BUJIbI IPABOBBIX MOCJIEACTBU.

JInio MOXXeT IPUBJIEYEHO K AUCHUILUTMHAPHON OTBETCTBEHHOCTH U B CIIydae HapyLIeHUs
3€MENIbHBIX IMPaBOOTHOWICHUN. [IpuBI€UEHHBIM K JaHHOMY BHMIY IIPABOBBIX IOCIIEICTBUI
MOJKET OBITh TOJIbKO paOOTHHUK, €CJIM OH HE MCIOIHWI WM HEHAJUIeKALUM 00pa3oM HCIIOTHUI
CBOM TpYAOBBIE 00si3aHHOCTH B pamkax cT. 192 TK P®, Ho Takke oH OyneT HecTH ee 3a
JeUCTBYSI, MOBJEKIIME MOpYy 3eMid U Heap. Takum oOpa3zom, 100aBisieTcsl CrieqUpUIHOCTh
3€MEJbHBIX IPABOOTHOLICHHUH.

CyOBeKT TUCHUIUIMHAPHOW OTBETCTBEHHOCTH MOXKET OBITh K HEH NpPHBICYEH JIUIIb B
cllydae, €CllM JesHHe CoBeplleHO B pabouee Bpems. COOTBETCTBEHHO, K HeMy OyayT
MIPUMEHSTHCS Pa3IMyYHble MEphbl JUCLUUIUIMHAPHOTO B3bICKAHUS — YBOJBHEHHE, BBITOBOD,
CTPOTHIA BBITOBOP, 3aMEYaHHUE U IIOHM)KEHUE B TOJDKHOCTH [3]. JIoCTaTOYHO MIMPOKUI NIEpeUeHb
MIPUMEHSIEMBIX MEp, HO SBJISIFOIIMICS 3aKpbIThIM. Ba)kHO OTMETHTB, UTO JlaXke B ciyyae, €cliud
JULO TPUBJIEYEHO K JMUCIMIUIMHAPHOM OTBETCTBEHHOCTH, OHO HE OCBOOOXKIAETCS OT
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QIMUHUCTPATUBHOM WIIM K€ TPAKJAHCKOW, €CIM IMPAaBOHAPYUIEHUWE HOCWIIO MaTepHAIbHBIN
XapaxTep.

IloMMMO yX€ OrOBOPEHHBIX BHJIOB OTBETCTBEHHOCTH, MOXHO pPacCMOTPETh H
aJIMUHUCTPATHBHYIO PAa3HOBUIHOCTh, K KOTOPOH MOTYT OBITh NPHBJIEYECHBI TOKHOCTHBIE JIULIA
U TOCYJApCTBEHHBIE OpraHbl, HO B TOH Mepe, B KOTOPOHM 3TO NPEeAyCMaTpHUBAETCS
3aKOHO/ATEIBHO. AJMMHUCTpaTHBHAs OTBETCTBEHHOCTh IIpegycMaTpUBaeTCs 3a
[IPABOHAPYIICHHS, KOTOPBIE CBSA3aHbl C SKOJIOIMYECKHMH IPAaBOHAPYIICHUSIMH, KOTOpbIE
npornrcanbl B ThaBe 8 Komekca 00 aaMUHUCTPATHBHBIX IPaBOHAPYIIEHUSX Poccuiickoit
Oenepamuu (nanee — KoAll P®), ¢ menuoparueit 3eMenh U BeTEpUHAPHEH, YCTAaHOBICHHBIX
rnaBoit 10 KoAIl PO u apyrue [2].

Haubonee cyiecTBeHHON U CEphE3HOM MO MepaM BO3ICHCTBHSI HA HAPYITUTEIST MOYKHO
BBIJICJIUTh YTOJIOBHYIO OTBETCTBEHHOCTb, KOTOpAas HACTyNaeT 3a psf MPECTYIUICHUH — mopya
3eMJIM, HApyIIEeHHE peXuMa 0CO00 OXpaHSIEMbIX MPUPOAHBIX TEPPUTOPUN U TPUPOIHBIX
0OBEKTOB U UHBIE [4].

Ha ocHoBanuu nccnenoBaHuii U aHamu3a e CIeCTBEHHON U Cy1eOHOM MpakTHKH O.A.
I'psima, MOXXHO BBIAETUTH CAMOE pPACHPOCTPAHEHHOE IIPECTYIUIEHHE B cdepe 3eMesIbHBIX
IIPaBOOTHOIIEHUI — MopYa 3eMJIH, 3aKkpersieHHoe B cT. 254 VK P® [6, C. 6]. Ha naw B3z,
1oJJ00HAast TEH/IEHIMS CBA3aHa MIPEXK/IE BCErO C TEM, UTO CAHKLUH B 3€MEJIbHBIX MPECTYILICHUAX
HE OILYTUMBI JIJIsl IPABOHAPYILUTENSA. DTO BUIUTCSA HAM aKTyaJIIbHOM M 3HAYMMOW MpoOIeMoii B
YIOJIOBHOM 3aKOHOJATENbCTBE. B CBA3M € TeM, 4YTO CyIIECTBYET OOJbIIOE KOJINYECTBO
HKOJIOTMYECKHX MPOOJIeM, MOPOKIAIOTCS B Pe3ysIbTaTe 3TOro KpaiiHe HEraTUBHBIC MTOCIIEICTBUS,
[0TOMY BaXHO MPEANPHUHATH MEpbl IO HW3MEHEHHUIO 3aKOHOJATENbCTBA B YacCTH MeEpbl
HaKa3aHUsI.

CymiectByeT u CHerM(pUYECKUd BHUJ OTBETCTBEHHOCTH, KOTOPBIM 3aKpeIUICH B
3eMeNnbHOM KOJEKCE — 3eMenbpHO-paBoBas. CoxepikaTenabHas YacTh JAQHHBIX IPaBOBBIX
MOCJECTBUM 3aKIFOUAETCS B TOM, YTOOBI OTPaHUYUTh WM MPEKPATUTH MpaBa Ha 3eMIIIO Y JIUIIA,
KOTOPOE COBEPILWIO 3eMeIbHOE NpaBoHapylieHue. B rmase 7 3K P® 3akpemnseHbl OCHOBaHMS,
YCIIOBHS M TIOPSIIOK U3BATHUS 3€MENIbHBIX YYaCTKOB y MpaBoHapymuteneit [1]. OmmuurensHoi
0COOEHHOCTBIO OYJIET TO, YTO M3bATHE MPUHYIUTEIBHOIO XapaKTepa B OTHOIIEHUH 3eMEIbHON
COOCTBEHHOCTH MOJKET MPOU3BOIUTECS TOJIBKO B CYy/I€OHOM MOpSIKE U MO €ro pemeHuto. Bee
e TMOJOOHBIE TMOCIEACTBHSA MO0 M3BATHIO COOCTBEHHOCTH MPOUCXOIMT JIMIIL B TOM Ciydae,
KOTJla CO CTOPOHBI MPAaBOHAPYIIUTENS HE ObUIO MPEINPUHATO HUKAKUX JeHCTBUM i
YCTpaHEHMs IPAaBOHAPYIIECHUS B CPOK, KOTOPBIN YCTaHABIMBAJICS JOJKHOCTHBIM JIMLIOM, TO €CTh
WTHOPUPOBAIMCH TIpeaynpexaenus nocienuero [9, C. 103].

CrienyanbHbBI OpraH IOJy4YaeT YBEJOMJIEHHE O COBEPILIEHHOM IIPaBOHAPYILEHHUH, a
3HAYUT TNOSBIISIIOTCS OCHOBAHMSA, BXOJAIIME B KOMIETCHLMIO OpPraHa, U3bsTh U MPEIOCTaBUThH
3emiio.  [IpaBOHApyHIMTENI0 pPa3bsCHAIOTCA TpaBa M OO0S3aHHOCTH, YCTaHABIUBACTCS
OIPENIETICHHBIN CPOK, B IPOLECCE KOTOPOTO YCTPaHSIOTCS HapylieHus. OpraH MMeeT IMpaBo
HANpaBUTh CBEACHUS B BBIIIECTOSILYIO HMHCTAHIIMIO, €CIH BCE MPEAYNPEKACHHS ObUIH
IIPOMTHOPHUPOBAHBI NipaBoHapymuTeneM. [lociie MaTepranbl aHATM3UPYIOTCS U HAIIPABIISIFOTCS B
CYZ JJIsl TOTO, YTOOBI B 3aKOHHOM TMOPS/IKE U3BSITh 3¢MEJIbHBIN Y4aCTOK HA OCHOBAHUH PELICHHUS.
Opran rocylapCTBEHHOM PpEruCTpallid Ha HEIBM)KMMOE HMMYIIECTBO HAa OCHOBAaHUM 3TOrO
pELICHUsST KMEET IPaBO BBIHECTH IIOCTAHOBJIEHUE O IMPEKpalllEHMH IIpaBa Ha 3EMIIO Y
npaBoHapymurens. TakuM 00pa3oM, 3aMeTeH JIOCTATOYHO CJIOXKHBIM MEXaHU3M H3bATHS
3€MENIbHOI0 y4YacTKa y MpPaBOHAPYIINUTEINS, KOTOPBIH MOXHO YHNPOCTUTh B XOAE BHOCHUMBIX
m3MeHeHuit u  pedopm. IlpoueccyanbHbplli TOPSIOK NPUHATUS TOAOOHOTO  PEIICHHS,
nporrcaHbiil B ¢T. 54 3K PD, Tpebyet nopadoTok ayst 6oiee 3(hGHEeKTUBHOTO 3aeiiCTBOBAHUS
IIPABOBBIX MHCTPYMEHTOB B OTHOWIEHWW JIMIA, HAPYIIMBLIETO IIPAaBWJA 3E€MEJIbHBIX
IIPABOOTHOLICHHH.

B nenom, ciaenyer OTMETHTh, YTO MHCTUTYT IOPUAMYECKON OTBETCTBEHHOCTH SIBISIETCA
OJHUM M3 ILEHTPAIbHbIX HMHCTUTYTOB 3€MEJBHOIO IpaBa. 3€MEJIbHbIM 3aKOHOJATEIHCTBOM
Poccuiickoit @enepanu MpeyCMOTPEHbI CIEAYIOUIME BUIbI OTBETCTBEHHOCTH: I'PAXKAAHCKO-
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[IPaBOBasl, JUCLMIUIMHApHAs, aJMUHHCTpaTHBHAas M yrosoBHas. Kpome »THX BHIOB
OTBETCTBEHHOCTH, MOXKHO BBIZICTTUTD U CIICHU(PHUECKYIO PA3HOBUIHOCThH — 3€MEIBHO-TIPABOBYIO,
KOTOpas Halllla CBOE OTpaxkeHue HenocpeAacTBeHHO B 3K PO.

Ha mamr B3riisiz, 3aKOHOIATENBCTBO B c(hepe 3eMeTbHBIX MPaBOHAPYIICHUH HEOOXO MO
nopaboratb. B Hayke 3eMeNnbHOro mpaBa IpeUIaraloTcsi pas3liMuHble MyTH W HAIpPaBJICHUS
COBEPIICHCTBOBAHUSI HOPMATHBHO-TIPABOBOM Oa3bl.

B wyactHOCTH, OTMedaeTcsi HEOOXOAMMOCTh Oo0Jiee YETKOrO OINpeNeeHUs] COCTaBOB
MIPABOHAPYIICHUHM, CBA3aHHBIX C MCIOJIB30BAaHUEM 3€MEINIbHBIX Y4acTKOB. TpeOyeTcsi yTOuHUTh
TaKHe MOHATHS, KaK «CaMOBOJIBHOE 3aHATHE 3€MEIIbHOIO y4acTKa, «HMCIIOJIb30BAaHNE 3€MEIb HE
IO IIeJIEBOMY HA3HAYEHHIO». JTO MO3BOJUT M30€kKaTh JBYCMBICICHHOCTH TPU KBaTH(pUKAIIIN
JeSTHUH M TOCTOCOOCTBYeT YyHUGUKAIMKU CyAeOHOM MPaKTUKU MO JellaM O 3eMENbHBIX
npaBoHapymenusm [7, C. 9].

Kpome toro, B HacTosiiee BpeMsi pazMepbl TpadoB 3a 3eMeNbHbIE IPAaBOHAPYILIEHUS HE
COOTBETCTBYIOT TskecTH nocnenctsuil. [1o muenuto [lerposa U.C., Heo6X01MMO epecMOTPETh
pasmepsl MTpaoB € Y4ETOM DKOHOMHUYECKOro yiiepOa, MPUYMHEHHOTO HE3aKOHHBIM
HCTIONIb30BaHuEM 3emerh (8, C. 4].

Yka3aHHbIE MMOIXObI HAMPaBIIEHbI Ha MOBBIIICHUE Y3PPEKTUBHOCTHU 3aIIUTHI 3eMENTbHBIX
MpaB TPakIaH, OpraHu3anruil ¥ MyOIMYHO-TIPAaBOBBIX 00pa30BaHMIA, a TAKXKE HA OXpaHy 3eMIIU
KaK [PUPOJIHOTO pecypca.
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